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PREFACE. 


P[T'i’ t'ijmsKTT'.s Cases was first published iii iSbb as a “ companion 
volume to existing text-books ”—a case book with explanatory 
comments. In the later editions, however, more systematic notes 
were added and the book came to have a dual role: that of a 
case book, and that of a text-book. In the la.st edition the notes 
had expanded so considerably that the case book seemed m danffer 
of beinfi (‘iijfulfed in the text-book, and losing thereby .some of 
its usefulness to a large number of readers. The editor of the 
first volume of the fifth edition, recognising this tendency, judged 
it best to treat Pitt Cobbett primarily as a t(‘xt-book. That 
method of treatment has not been followed by me. I have found 
many who use Pitt Cobbett as a case book to supplement their 
studies, tew who use it as their sole source of authority. I have 
considered, therefoie, the possibility of sweeping away the mass 
of valuable information contamed m the systematic notes and 
restoring Pitt Cobbett to something more resembling its original 
form So drastic a change, however, seemed inappropriate to a 
second volume of a fifth edition. I have, therefore, retained the 
plan of the preceding edition, and excluded nothing which I felt 
would be useful for those who may wish to use it as a text-book. 
But at the same time I have preferred to emphasise its character 
as a book of cases by curtailmg somewhat the wealth of detail 
added to the work of Dr. Pitt Cobbett by the late editor. Dr. Bellot, 
and by restricting additional comments by myself as far as possible. 
Tims, a failure to disseut from statements of opinion does not 
necessarily imply my full agreement therewith. 

My task, therefore, has been a different one from that of Dr. Bellot. 
Dr Bellot’s task was to incorporate into Dr. Pitt Cobbett’s book 
a mass of new material arising from the War of 1914—1918; and 
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he aimed at completeness. ISince 1924 there has be(!ii happily 
little new matter of importance; and I have aimed at compression. 
There will be found in certain places a good deal of re-arrangement 
of the material, notes and cases having been transferred to places 
which seemed more appropriate, lii particular, I discarded with 
regret the systematic excursus on the Laws of War in favour of 
an endeavour which considerations of time and space have, I fear, 
made but imperfect, to group some of the main topics contained 
therein round specific cases or incidents. It will be found, however, 
that the general notes attached to the new cases are mainly portions 
of the former excursus, and not new work by me. 

Lest my sins of commission or omission should be imputed to 
Dr. Pitt Cobbett or Dr Bellot, I think fit to indicate here the chief 
alterations. The case of Ex parte Liebmann has been placed 
under the heading formerly illustrated by Schaffemus v. GoUberg, 
which has been retained under another heading. The (-etUral 
India Mining Co. v. Societe Coloniale Anversoise has been substituted 
for The Gerasiwo. Other new headings are The Peace Pact of 
Pans; The Brussels ; Major Andre, Gas Attack at Ypres, 1915; 
The German Naval Raid on the Yorkshire Coast, 1914; The Day¬ 
light .4ir Raid on London, June, 1917, The Lusitania ; The Komgm 
Lutse and The Llandovery Castle ; Nurse Cavell’s Case; The Berlin ; 
The Siidmark ; The Roumanian, and The Knight Co'uetnander 
The appended notes to these cases are mostly new, the general 
notes being usually to be found somewhere else in the last edition. 
I have omitted The Gerasimo , Ex parte Marais ; Giles v The 
Republic of France , The Claim of the British Eastern Telegraph 
Company, 1899; The War Lo-sses Compensation Commission of 
the Cape Colony; The Turki.sh Money taken at Mudros; The Eden 
Hall, and The Chumpon. 

Other cases in which the most considerable alteration or shortening 
has been made are Re Ferdinand, Ex Tsar of Bulgaria; Ertel 
Bieber v. Rio Tinto Co.; the Daimler Case; the Ceylon; the Kim, 
and the Zamora. The notes on the place of War m the Inter¬ 
national System, the Daimler Case, In re Ferdinand, Tsar of Bulgaria, 



Prkface 


V!1 

and the ‘'oneral i\oto on the Orders in Council are amongst those 
which have becui more extensively revised Several of the eases 
will b(‘ found uixler different headings from those of the former 
edition 

Alterations, therefore, will be found to have been madi- mainly 
by way of re-arrangement, correction or compression. If 
Dr. Pitt Cobbett’s book has thereby gained m clearness more 
tlian it has lost in information, I shall not have laboured 
entirely in vain 

WYNDHAM L. WAbKEP. 

Fosskokne, 

iVIoi NT PlEASAN'I, 

C.^MIIRIDCR, 

March. 1937. 
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CASES ON INTERNATIONAL LAW. 


WAR. 


THE LEGALITY OF WAR AE A MEAXE OF SETTLING 
INTERNATIONAL DISPUTES. 

THE PEACE PACT OF PARIS (BRIAND-KELLOGG PACT), 1928. 

On the 27th August, 1928, was signed at Pans a multilateral Treaty 
in these terms:— 

Article T.—The high contracting partie.s solemnly declare 
in the names of their respective peoples that they condemn 
recourse to war for the solution of international controversies 
and renounce it as an instrument of national ])olicy in their 
relations with one another. 

Article II —The high contracting parties agree that the 
settlement or solution of all disputes and conflicts of whatever 
nature or of whatever origin they may be, which may arise among 
them, shall never be sought except by pacific means 

This important Treaty, from the character and numbers of its 
signatories, marks a declaration against the solution of its di.sputes 
by war made in solemn form by almo.st the entire world. It has, indeed, 
been maintained that this Treaty has made a fundamental change in 
international law, and that it has, in particular, substantially abolished 
the law of neutrality: cf. Report of International Law Association, 
Budapest Conference, 1934; Lauterpacht in Oppenheim, 5th edit. 
Vol. II. No adequate space can be given in a book like the present to 
any full discussion of the interpretation of its terms. 

It is important to notice that the text as signed was accepted by 
the signatory Powers subject to a definite interpretation which would 

1 


p.c. 



2 The Legality- of War for settling International Disfutes. 


not appear from the simple reading of the two foregoing articles. This 
will be found m the Note of the Government of the United States 
of America, dated 23rd June, 1928 (A.J.I.L. 1928 Supplement, p 109), 
the effect of which is well summarised by M. Briand (see A J.I.L. 
1929 Supplement, p. 3): “ Nothing in the new Treaty restrains or 
compromises in any manner the right of self defence. Every nation 
in this respect will always remain free to defend its territory against 
attack or invasion, it alone is competent to decide whether circum¬ 
stances require recourse to war in self defence Secondly, none of 
the provisions in the new Treaty is in opposition to the provisions of 
the Covenant of the League of Nations, nor with tho.se of the Locarno 
Treaties or the Treaties of neutrality Moreover, any violation of 
the new Treaty by one of the contracting parties would automatically 
release the other parties from their obligations to the Treaty-breaking 
State.” “ Under these conditions ” (M. Briand); “ On this premise ” 
(Signor Mussolini (p. 5)); and “in the light of the foregoing 
exjilanations ” (Sir Austen Chamberlain (p 7)), the chief signatory 
powers signed the Treaty. Britain made a further reservation as to 
certain regions outside the British Empire which it might feel bound 
to protect. Sec the letter of Sir Austen Chamberlain to the American 
Charg6 D’Affaires at London, 18th July, 1928, and para. 10 of the 
British Note to the U.S.A. Ambassador, 19th May, 1928. (A.J.I.L. 
1929 Supplement, p. 7.) 

Complaint has been made that, though the Treaty has been stated 
to aim at the outlawry of wars of aggression, no definition of aggression 
IS contained in the Treaty. It has been suggested, on the other hand, 
that Article 2 automatically defines the aggressor. It is submitted, 
however, that it does so to this extent only, that it would appear to 
forbid an attempt to settle a dispute by war without first seeking a 
pacific means of settlement. Aggression is, in fact, left undefined, and 
left undefined deliberately and intentionally by the signatory States. 
The Governments concerned (cf. the last sentence of M. Briand’s Note 
quoted above) were not prepared to allow the Treaty or any external 
power to decide for them “ whether circumstances required recourse 
to war in self defence.” There is, therefore, a general clearly expressed 
denunciation of the principle of war as a means of settling international 
disputes. But no sanction other than the moral disapproval of the 
world is necessarily incurred by the Treaty-breaking State. Moreover, 
it is submitted, that should a state band fide believe that war is required 
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as a measure of self defence, it may be an aggressor in fact, but it 
is not a breaker of the Treaty—recourse to war in self defence having 
been expressly excluded by prior agreement from the terms of the 
Treaty, and the definition of self defence left to the judgment of each 
separate signatory Power. That such a loophole should have been 
left m the terms may be regrettable, but in the present state of world 
feeling it is probably inevitable A general Treaty condemning resort 
to war under any circumstances whatever would not be worth the 
paper upon which it was written. 

Besides the general provisions of the Peace Pact of Pans, there 
exist much more definite and precise Treaty obligations limiting the 
right of the signatory powers to resort to war, contained in the 
Covenant of the League of Nations. One of the most important 
functions of the League of Nations is the preservation of peace in the 
world Any war or threat of war is regarded as a matter of concern 
to the League, whose organs arc charged with the duty of taking all 
steps judged expedient to preserve or to restore peace. The member 
States have, moreover, formally undertaken (Article 12) that “ if 
there should arise between them any dispute likely to lead to a 
rupture,” they will take one of three alternative courses: (1) a 
submission to arbitration; (2) a reference to the Permanent Court of 
International Justice or other body for judicial settlement; (3) a report 
by the Council. 

They agree in no case to resort to war until three months after the 
award, judicial decision or report, subject to the provision that such 
award or decision must be made in a reasonable time, and the report 
is to be made within six months after the submission of the dispute. 

If the matter is one as to which the parties agree that arbitration 
or judicial settlement is the appropriate course, and it is so submitted, 
the members of the League have bound themselves to accept the award 
or decision in good faith and not to resort to war against a Power 
accepting and complying with the decision. Presumably, subject to 
the three months delay rule, and, it may be, to obligations under 
the Peace Pact of Paris, if there is non-acceptance of the award, there 
is then no legal restriction on the right of the aggrieved State to resort 
to war in defence of its interests. 

If, on the other hand, submission to the Council is judged appropriate, 
the members have agreed not to resort to war against a State complying 
1 (2) 
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with the recommendations contained in a report of the Council which 
is unanimous, save for the representatives of the parties to the dispute. 
If the report is not unanimous, the right to resort to war, subject tO' 
the three months delay rule, remains, so far as the Covenant of the 
League is concerned, in being. 

Disputes arising out of matters found to be solely within the domestic 
jurisdiction of one party are not to be subject of recommendations 
under this article. Provision is made for reference of a case before 
the Council to the Assembly of the League, whose report, subject 
to the conditions of unanimity in the Council and a majority of other 
members of the League, is to have the same effect as a unanimous 
vote of the Council. 

Should a member of the League resort to war in disregard of its 
Covenants under Articles 12, 13 or 15, it “shall ipso facto be deemed 
to have committed an act of war against other members of the League 
which hereby undertake immediately to subject it to the severance of 
all trade and financial relations, the prohibition of all intercourse 
between their nationals and the Covenant-breaking State and the 
prevention of all financial, commercial or personal intercourse between 
the nationals of the Covenant-breaking State and the nationals of 
any other State whether a member of the League or not.” It shall 
be the duty of the Council in such case to recommend to the several 
Governments concerned what effective military, naval or air force 
the members of the League shall severally contribute to the armed 
forces to be used to protect the Covenants of the League 

The members of the League agree, further, that they will mutually 
support one another in the financial and economic measures which 
are taken under this article, in order to minimise the loss and 
inconvenience resulting from the above measures, and that they will 
mutually support one another in resisting any special measures aimed 
at one of their number by the Covenant-breaking State, and that they 
will take the necessary steps to afford passage through their territory 
to the forces of any members of the League which are co-operating 
to protect the Covenants of the League. 

It is submitted that the language of this article loaves no doubt 
that the intention of the framers was that the operation of the so-called 
“ economic sanctions ” should be immediate and automatic: no question 
of collective consultation before the taking of these measures seems 
to be envisaged. By the signature of the article (hereby, can hardly 
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mean other than that) the signatories have agreed “ immediately ” 
to take the economic measures laid down by the article. With miUtary 
measures, on the other hand, it is entirely otherwise. The Council 
have indeed a duty to advise what further steps shall be taken. But, 
whatever may or may not be politically expedient, under this article 
of the Covenant no Power is legally bound without its own consent 
to stir a foot to protect the Covenants of the League by the taking 
of military measures or by a resort to war. 

As so conceived this much discus.sed and criticised “ sanctions ” 
article has much to recommend it. It committed the signatory States 
to certain definite steps falling short of war, which the aggressor State, 
having itself by its own signature assented to, would have no legitimate 
pri'text for regarding as a hostile act. The question of peace or war 
was left, however, to the responsible national Governments, not to 
the Council or Assembly of the League. The watering down of the 
obligation undertaken, by treating as interpretative resolutions of the 
Assembly of 1921 which seem to have made even economic action 
dejiendent on collective action, seriously weakens the possible effective¬ 
ness of the article. It is possible to ovcr-e.stimate the effects of economic 
measures: their ojierationisiLsually slower than their authors contem- 
jilate. To leave the decision of the steps to be taken m the hands of 
the committees of different nations, whose economic interests are 
ulmost certain to be opposed to the taking of any action, is to court the 
taking of measures too tardy to be effective. If collective action is to 
mean mere discussion and jiostponcmcnt, it has little to contribute to 
the solution of international disputes, in which rapid action is usually 
the first essential. 

It is to be regretted that Italy, m her dispute in 1935 with Abyssinia, 
ajipears to have made no serious attempt to comply with the obligations 
which she had undertaken under the Covenant of the League. Even 
the best friends of Italy, however unwilling they might be to pronounce 
her in default, were driven by her own action into a position in which 
to fail to do so would be to destroy for ever the credit of the League 
of Nations as an effective agent for preserving peace, and to themselves 
tear up the Treaty into which they had solemnly entered. Most 
unwillingly, but with striking unanimity, therefore, the Council and 
Assembly of the League declared that Italy had resorted to war in 
breach of her engagement. Economic sanctions were not, however, 
automatically applied, and the complete boycott of the aggressor 
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State envisaged by the Covenant of the League never came into being. 
The measures taken proved wholly inadequate to protect the Covenants 
of the League, and the aggression appears to have been crowned with 
complete success. 


General Notes. —The Selation or Stale of War .—International war 
is a contest, earned on by armed force, either between States, or between 
a State and some community or body which is treated as a State for the 
purpose of the conduct of hostilities. International war differs from other 
kinds of war in that it has the effect of setting up a new relation in law both 
as between the belligerents themselves and as between each of them and 
other States. As between the belligerents, the state of war, although a 
departure from normal relations, is, nevertheless, a state of regulated violence, 
in which the conduct of hostilities is governed by certain principles and rules 
which rest in part on custom and in part on convention, and which are 
sanctioned in the last resort by the action of international society, however 
uncertain that may be m its operation (a). As between the belligerents 
and neutral States, the new relation is also governed—and here, perhajis, 
more effectually—by principles and rules which have a similar basis. Hut eases 
of purely civil strife, or hostilities carried on against filibusters or pirates, 
or contests with the barbarous or semi-barbarous communities not possessing 
the requisites of statehood (6), establish no such relation, and do not stnetlv 
involve an application of the rules that govern international war, even though 
humanity or regard for international opinion or the fear of retaliation may 
dictate their observance (c). In cases of civil war, indeed, where the 
circumstances are such as to affect the interests of other States in a manner 
similar to international war, and where the war is waged on either side by 
a community or body having an organised Government capable of carr\ing 
on war according to established rules, a recognition of belligerency is, us 
we have seen, usually accorded (d). And the assumption by a State, in its 
repression of armed rebellion, of rights as against other States and their 
subjects, which strictly belong only to a state of war, will have a similar 
effect (e). In such cases the war will rank for external purposes as a war 
between States, even though its incidents in other respects may remain 
not subject to the law. So, during the American Civil War, belligerent rights 
were exercised both by the National Federal Government and, after its 
recognition, by the Confederacy, over the subjects and property of other 
States, according to the accepted rules of war; whilst the former also 

(a) Sec vol. i. 14. (6) Ihxd. 

(c) As to their application m cases of “insurrection,” “rebellion,” and “ civil 
war,” under the United States system, see Moore, Digest, vii. 159; and, a.s to 
belligerent powers exercised m civil war, Wheaton (Dana), 374, n. 

(d) See vol. i. 61). 

(e) As to the assumption of a right by the legitimate Government to close 
ports Within its territory, w'hich are really in hostile occupation, without recourse 
to blockade, see Taylor, 459; and, on the subject generally, Oppenheim, ii. § 298. 
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treated the members of the armed forces of the Confederacy as qualified 
belligerents; although it refused to recognise, under the national law, either 
the existence of the Confederate Government or its final disappearance (/). 
A war may be “ limited ” or localised as regards the area of hostilities, 
although this can only arise from policy or agreement and not as a matter of 
legal obligation (y). So, in the Turco-Italian War of 1911, Italy originally 
declared her intention not to land troops in any part of the Ottoman Empire 
except Tripolitana and Cyrenaica, and to confine even her naval operations 
to the protection of the expedition and of the Italian coasts and interests (A); 
although as the war proceeded, the scope of operations was extended. In 
April, 1912, for instance, cables between Turkish ports in the Levant were 
cut, and the forts of the Dardanelles bombarded, whilst in May the Island 
of Rhodes was occupied. 

The Place of War in the International System .—War has been undertaken 
in the past for many different reasons. In a wholly barbarous community 
a natural instinct is to attempt to avenge affronts to the national self-esteem 
or honour and to overthrow all obstacles in the way of national aspirations 
by the exercise of military force. 

On the moral aspects of the resort to war opinion is not unnaturally greatly 
divided. There are those who smcerely hold that resort to war is never morally 
to be justified, and there are those with equal sincerity and conviction 
maintain a different ideal, and, with Von Moltkc, look on war as an “ instrument 
in the world’s order which God has established,” and feel it their moral duty 
to stamp out as far as possible the pacifist ideal as tending to national moral 
degeneracy and decline. Between these extremes lies the bulk of opinion, 
it IS believed, in most of the countries of the world. The w'orld is still 
consciously suffering to-day from the devastating effect of the greatest war 
in history. In the light of that experience there are those who are tempted 
to think that war never pays either victor or vanquished. The material 
suffering and loss caused by a modern war to millions of people who have no 
real responsibility at all for the breach of the peace is so great that it is not 
surprising to find those who are convinced that war is under every^ 
circumstance alike useless and immoral. 

With that opinion the present editor, with great respect, cannot agree. 
War with all its attendant horrors is a state to which only the most vital 
necessity should compel resort. But while there still exist in the world 
States who morally recognise no measure of justice but that to be laid down by 
themselves in their own interests, and who have no scruples whatever in 
imposing, if possible, their will by force upon others, war will remain with 
us a necessary evil in the world. For the nations of the world to declare that 

(/) See The Amy Warwich, 2 Sprague, 123; Taylor, 459, and Wheaton (Dana), 
84, n.. 374, n. 

(g) Hyde, ii. § 599. 

(h) See Barclay, the Turco-Italian War, 96, n. The Albanian coast was not 
touched, apparently m virtue of an agreement; between Salomea and Macedonia, 
for fear of trouble in the Balkans; and the Asiatic coast, for the reason that 
Europeans would have been so largely affected. 
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in no circumstances whatever would they resort to war would ensure not an 
ideal reign of perfect peace and righteousness but a domination of the world 
by the aggressive, the unscrupulous, and the unjust. 

The exercise of any force to compel others may conflict with the prmciples 
of the loftiest ethics. Men may be, it is true, only too ready, whether in 
national or international affairs, to compel rather than to persuade. In 
international affairs this is especially the case; the fact of acting on 
behalf of others, or on behalf of institutions, especially such an institution 
as the State, which there have been found prophets to declare exempt from 
the ordinary bonds of morality, tends to blur the human conscience. 

The justification for the use of force ought to be closely scrutinised, but 
there may well come a point when to resist force by others, even military 
force must be employed—to fail to do so would be to commit a moral wrong, 
and would conflict ultimately with those principles which the pacifist 
idealist is most anxious to uphold. Resort to war must be viewed with 
grave suspicion, but it may still be both necessary and right where military 
force is employed by one state to enforce its will upon its neighbours, to meet 
force by force. The tendency therefore of modern international opinion as 
shown by Treaty agreement is to condemn resort to wars of aggression and 
to discourage in all cases resort to war, but, subject to the specific obligations 
undertaken, international law still recognises the legality of war. 

The primary test of the justness or otherwise of war might, perhaps, well 
be found in the answer to the question, is the State at war bond fide 
<>ndeavouring to restrain the use of physical force by another or is it endeavour¬ 
ing to make use of force to impose its will on others—is it, in short, only 
usmg force “ as an instrument of national policy ” ? 

Some such dividing line appears to be in the minds of the signatory states 
of the Briand-Kellogg Pact of Pans. Aggression is condemned, war m self- 
defence is allowed. It seems, however, probable that not all the signatory 
States would accept the right to use force to resist force as the limit of the 
I ight of self-defence, and the application of this test, or any test to the facts 
of particular eases will not unnaturally on occasion give rise to disagreement. 

Professor Pitt-Cobbett puts a similar idea in more general and wider 
terms, as follows: “ The place of war in the internahonal system .—Between 
States as between individuals, some sanction, other than moral, is requu-ed 
for the repression of wrongdoing. In both cases such a sanction was 
originally found is self-redress which was m fact a form of war, either public 
or private.” As to private war there were, he asserts, three stages; (1) a 
stage of unregulated self-redress; (2) a stage at which self-redress was 
subjected either in its inception or its execution to certain customary 
restrictions; (3) a stage at which it was, save in very exceptional cases, 
replaced by a system of judicial redress under which a remedy has to be 
sought at the hands of the courts, whose decrees are enforced by the executive 
authority. 

Dr. Bcllot, editing in 1924 the last edition of this book, held that, as regards 
public war, international society had only entered upon an intermediate 
jiosition between the second and third of these stages. The League of Nations, 
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with the obligations which membership thereof entails, was, he pointed out, 
not all embracing. Great States like the United States and Germany and 
Russia were still outside. The jurisdiction of the Permanent Court of 
International Justice was not compulsory in most cases. Thus, despite 
steady progress made and increased facilities for the peaceful settlement of 
international disputes, it could not be said that international society had 
reached the final stage and “ war is still a factor in international life and not 
yet fully under international control.” Smce Dr. Bellot wrote, the Briand- 
Kellogg Pact of Paris has been signed, in 1928, and resort to war stands more 
definitely beneath the ban of the moral disapproval of civilised States, but 
his conclusion would still appear justifiable in 1936. 

The Law of War .—An ideal code of war would need, amongst other things 
fl) to define the just causes of war; (2) to affix penalties for unjust war; 
and (3) to regulate the inception, the conduct, and the termmation of war, 
as well as its effect on the legal relations both of belligerents and neutrals. 
With respect to the first of these subjects, the earliest writers on international 
law have attempted to lay down rules for determining when law may 
lawfully be undertaken—when war may be said to be a just war. The task, 
uivolving as it did profound differences of religious and moral opinion, proved 
an arduous one, and was abandoned by the lawyer as pertaining to the domam 
of the moralist. 'I'he view, therefore, of Dr. Pitt-Cobbett, amongst others, 
was that (ii. p. 14) ” international law does not even attempt to define the 
just causes of war.” The attempts of some writers to do so “ have no direct 
value ” (t). Modern writers have, therefore, refrained from discussion as to 
just causes for undertaking war. They have contented themselves with 
the determination of the problem as to when a state of war has come into 
being, and with the rules to be observed both by the belligerents and by the 
third powers during the war. Discussion has to some extent been revived by 
the general condemnation of resort to war contamed in the Kellogg-Briand 
Pact of Pans and the more definite provisions of the Covenant of the League 
restraining immediate resort to war. It is, however, clear that a resort to 
war in breach of prior treaty engagements is a violation, not of a special 
rule of international law as regards to war, but of the fundamental general 
principle upholding the sanctity of treaty obhgations—a principle founded 
alike on sound morality and sound policy. Suspicion and fear are amongst the 
most potent of the enemies of peaee. Without good faith amongst the nations, 
there can be no sense of security m the world. Where there is no sense of 
security there will always be a danger of the outbreak of war. 

The Hague Convention III. of 1907 (k) requires that a declaration of war 
shall embody a statement of reasons for the war (f), with the object, no doubt, 
of bringing both national and international opmion to bear on intendmg 
belligerents in restraint of unjust warsfm). (2) As to the affixing of penalties 

(t) See Taylor, 451; Halleck, i. 489; Woolsey, 184. (k) Iiifia, 19. 

(l) In the case of a conditional declaration it appears to be assumed that the 
eonditions themselves will adequately reveal the reasons for the war. 

(m) The report, however, recognises that the real reasons will often not be given; 
but apparently regards the obligation of making a formal statement of reasons. 
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for unjust war, international law, apart from the difficulty of defining or 
deciding questions of justice or injustice in regard to war, has no machinery 
for this purpose, although an attempt has been made by the Covenant to 
prevent wars of aggression before submission of the dispute to arbitration, and 
to impose a penalty. (3) But in the actual conduct of war there exists a 
considerable body of customary and conventional rules, some of which, however, 
are insufficiently definite in character or not certainly universally accepted, 
and which stand m need of careful reconsideration, revision and 
restatement in the light of experience of modern war gained in 1914—1919. 
Between belligerents, rules are prescribed for the opening of hostilities, the 
qualifications of combatants, the means and instruments of war, the treatment 
of prisoners, the care of the sick and wounded, the rights and duties 
incident to military occupation, and the termination of war. And, if we 
take into account recent Conventions, the same observation applies to the 
relations that arise between the belligerents on the one hand and neutral 
States and their subjects on the other (»). 

War in its Belation to Individuals (i) The Traditional View .—The extent 
to which war may affect individuals who are identified with either belligerent 
really depends on usage and convention, and not on legal theory. Nevertheless, 
before passing from the theoretical aspects of the law of war, we must advert 
briefly to certain theories formulated with res])ect to the position of the 
individual in a war between States. One of these, which may be said to 
represent the traditional view, finds its best expression (o) in an opinion of 
Vattel, which was recently quoted with approval m Janson v. Driefontein 
Consolidated Mines, [1902] A. C. at 493. “ Quand le conducteur de I’ctat, 
le souverain, declare la guerre a un autre souverain, on ontend que la nation 
entiere declare la guerre a une autre nation. Car le souverain . . . agit au 
nom de la socidte enti^-re, et les nations n'ont affaire, les unes aux autres, 
qu’en corps dans leiir qualite de nations Ces deux nations sont doncenneniies; 
et tons les sujets de Tune sont enneniis de tous les sujets de I’autre ” (p). 
The same view is also reflected m the American decisions (q). This theory, 
whilst recognising that war is primarily a relation between State and 
State, yet recognises also that m this, as in other external relations, the 
individual is necessarily identified with his State, alike in interest and 
responsibility; and hence, that when war breaks out between two States 
the consequences of that relation are not confined to their Governments 
or armed forces, but extend also to their individual members; with the 
result that the subjects of each become the enemies of the other, even though the 
consequences of such enmity have now been relieved of much of their former 

especially where such reasons are ill-founded or out of proportion to the gravity 
of the war, as likely to operate m restraint of hasty action: see Pari Papers, 
1908 [Cd. 4554]; Pearce Higgins, 204. 

(n) Infra, p. 340. 

(o) That is, if we make due allowance for the changes that have since taken 
place m the conception of sovereignty. 

(p) See Droit des Gens, in c. 5, s. 70, and 71 L. J. K. B. at p. 862, where the 
passage in question is correctly given. 

(q) See The Benito Eatemjer, 176 U. S 568; Scott, 1029. 
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seventy (r). This view also accords with the existing practice in war, under 
which all persons resident in belligerent territory are subject not only to 
the risks incident to military operations (s), but also to contributions, 
requisitions, and collective penalties (t), as well as the suspension of their 
ordinary rights by military law, and the capture of their property on the 
sea (m). Nor is it in any way inconsistent with those mitigations in the 
conduct of war, under which individuals, as non-combatants, are spared 
unnecessary suffering, and, as non-combatants, are spared both in person 
and property, so far as the exigencies of war will permit, or with the possible 
extension of these mitigations in the future; for such alleviations are really 
changes in the incidents of the relation and not in the relation itself. 

(ii) The Neu'er View. —Another theory of war in its relation to the 
individual was propounded by Rousseau in his “ Contrat Social.” Here 
it IS said, “ La guerre n’est done point une relation d’homme a homme, 
mais une relation d’etat a etat, dans laquelle les particuliers ne sont ennemis 
qu’accidentellemont, non point comme hommes, ni meine comme citoyens, 
mais comme soldats; non point comme membres de la patrie, mais comme 
sea defenseurs ” (x). This theory was originally put forward only as a 
philosophical principle; and probably without any appreciation of the 
deductions sought to be derived from it. It was, however, subsequently 
adopted in almost identical terms by the French Courts (y) as a legal doctrine; 
and has, m this character, since been widely accepted by a great number of 
liuropean writers, by whom indeed it is often put forward as a fundamental 
principle of international law; although for the most part rejected by 
English and American jurists ( 2 ). Its effect, if applied in practice, would be 
to sever the individual from bis State in all that pertains to war, except in 
so far as he is engaged in its service or enrolled in its fightmg forces; or. 
on a broader construction, except in so far as he contributes to the 
prosecution of the war (a). It would debar him, on the one hand, from taking 
any active part therein, whether direct or indirect, under pain of being 
treated as a criminal; and would exempt him, on the other, from its 
injurious effects, either in his person or property. Such a doctrme is, 
however, open to grave objection (b), whether we regard it as purporting to 
state the law as it is, or as it should be. As a statement of the existing law, 
it IS altogether inconsistent with current practice, under which the individual 
is, on the one hand, seriously affected at many points alike in respect of 
person and property by the operations and incidents of war, whilst he is on 
the other, entitled nor merely to render indirect aid, but, under certain 
circumstances, even to take an active part in resistance to the enemy. By 

(r) Hall, § 18; but see also Westlake, li. 38. 

(5) As in the case of bombardment, infra, p. 147. 

(<) Infra, p. 169. (m) Infra, pp. 184, 201. 

(x) Du Contrat Social, i. c. 4; and for a comment, see Bordwell, 47. 

(y) By M. Portalis, in his address on the occasion of the opening of the Conseil 
des Prises, in 1801. 

( 2 ) Hall, § 18. (a) Hall, § 18. 

(6) Apart from the logical objection that the State, as distinct from its individual 
members, is an abstraction to which force cannot be applied. 
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the Hague Convention IV. 1907, the spontaneous rising of the inhabitants 
in unoccupied territory is legalised. Nor is it even desirable that the law 
should conform to this theory; for by relieving the individual from the 
responsibilities and incidents of war, save in exceptional cases, it would 
reduce war to the level of a duel between professional soldiers, and thus 
relax one of its most effective deterrents (c); whilst in confining resistance 
to the organised forces of a State it might seriously imperil the national 
independence of the non-military States (d). Nor can the amelioration which 
has actually taken place in the usages of war be attributed to this theory, 
for that amelioration really began before it was formulated, and has extended 
equally to combatants and non-combatants (e). 

[Dr. Pitt-Cobbett gave rather harsh measure to the doctrine of Rousseau. 
Either view, if pushed to logical extremities, would have consequences reading 
far beyond existing practice. The insistence of the later doctrine on the 
distmction between the individual and his state provides a logical justification 
for the difference in treatment between combatant and non-combatant and 
for many of the humaner practices of war. The present editor does not share 
the view that the “reduction of war to the level of a duel between 
professional soldiers ” would be an undesirable development, nor docs he 
think that the experience of 1914—18 shows it to be so. Unfortunately, 
however, it is quite impracticable so to reduce it, and while war remains, it 
will, it is believed, always be so.] 


THE COMMENCEMENT OF WAR. 

{!) THE QUESTION OF PRIOR NOTICE OR DECLARATION. 

CONTROVERSY BETWEEN RUSSIA AND JAPAN, 1904. 

[The Official History of the Russo-Japanese War (1909), 2nd edit.; Takahashi, 
International Law applied to the Russo-Japanese War (1908); Hershey, 
The International Law and Diplomacy of the Russo-Japanese War (1906), 
K. Asakawa, The Russo-Japanese Conflict. Its Causes and Issues (1904); 
Rordwell, The Law of War (1908); Contemporary Records (/).] 

Circumstances leading to Controversy.] For some time prior to 
1903, Russian policy in the Far East and the extension of Russian 
influence in Manchuria and in Korea had been regarded by Japan 
as a growing menace to her security and vital interests. The relations 
between the two powers became seriously strained, and in July, 1903, 

(c) Holland, War on Land, 12. (d) Hall, jj 18. 

(e) Such mitigations are really attributable to a variety of causes, ol which the 
chief have been the requirements of discipline, the general softening of manners, 
and the development of a keener sentiment of humanity alike in national and 
international life: sec Hall, § 18; Westlake, li. 32. 

(/) A statement of the Russian case will be found in the Revue Generalo de 
Droit International Public, March-Apnl, 1904, pp. 134—149. 
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Japan, with the oliject of relieving this tension, opened negotiations 
with Russia on the .subject of the situation in Manchuria and Korea 
On the 12th of August, Japan put forward certain definite proposals. 
These, however, were not accepted by Russia, who submitted counter 
proposals, and negotiations accordingly dragged on until January, 
1904. On the 13th of that month Japan made a fourth and final 
proposal, in which she offered to recognise Manchuria and its littoral 
as outside her sphere of influence provided that Russia would undertake 
to respect the territorial integrity of China and Manchuria, to recognise 
all the Treaty rights m Manchuria, and to treat Korea and its littoral 
as out.side her sphere of influence 

Inasmuch as this represented the extreme limit to which Japan waa 
prepared to go m the matter of concession, a prompt reply was asked 
for, but in spite of repeated efforts on the part of M. Kurino, the 
Japanese Minister at St. Petersburg, no reply was in fact received until 
the 7th of February (y) 

In the meantime, and whilst the.se negotiations were proceeding, 
both parties pressed on with their military and naval preparations 
Russia dispatched a naval squadron to the East, passed some 40,000 
troops into Manchuria, and made preparations for sending 200,000 
more. She also dispatched troops to the Korean frontier, and placed 
her forces on the Yalu on a war footing; whilst either on or before 
the 2nd of February her troops are said to have crossed the Yalu, 
and to have entered Korea (/i). The Russian Fleet also appears to 
have sailed from Port Arthur on the 3rd of February, and to have 
cruised off the Japane.se coast. On the 1st of February, moreover, 
the Russian authorities at Vladivostock appear to have warned the 
Japanese commercial agent there that, inasmuch as a state of siege 
might at any time be proclaimed, he should prepare his countrymen 
for withdrawal (i). 


(g) This reply appears to have been dispatched on the 5th of February, but 
was not received by Baron Rosen, tho Russian Minister at Tokio, until the 7th 
It would not in any case have prevented the war. It was, however, subsequently 
charged against the Japanese Government that the latter had maliciously delayed 
the delivery of this despatch, in order that it might justify its rupture of diplomatic 
relations on the ground of delay. This charge appears to have been unfounded, 
the delay having probably occurred at Port Arthur and not at Tokio: see 
Bordwell, 163. A translation of all these documents will be found in Asakawa, 
303—339. 

(h) See The Times, 26th March, 1904; the Official History, 1st edit. pt. i. 42— 
although this passage is omitted from the 2nd edit 

(») Takahashi, 12. 
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On the 5th of February the Japanese Government, irritated by 
these delays and occurrences, determined to abandon any further 
ncfiotiations, and also to sever its diplomatic relations with Russia. 
On the 6th of February, at 2 p.m., this determination was communicated 
by the Japanese Foreign Office to the Russian Minister at Tokio. " On 
the same day, at 4 p.m., M. Kurino, at St. Petersburg, handed two 
Notes to the Russian Foreign Minister, Count Lamsdorff. In one of 
these M. Kurino announced that his Government proposed to abandon 
further negotiations; and that it would immediately consider what 
means of self-defence might be needed, reserving its right to take 
“ such independent action as it might consider best to consolidate 
and defend its menaced position, as well as to protect Japan’s vested 
rights and legitimate interests ” (k). In the other he announced a 
definite severance of diplomatic relations (1). The rupture of diplomatic 
relations with Russia was notified by Japan to the other powers on 
the 8th of February. The Japanese Minister quitted St. Petersburg 
on the 10th of February, leaving Japanese interests in charge of the 
United States Ambas.sador; whilst the Rnssian Minister quitted Tokio 
on the 11th of February, leaving Russian interests in charge of the 
French Ambassador. 

Meanwhile, on the morning of the 6th of February, the Japanese 
Fleet, acting under orders previously received, quitted Sasebo m 
company with a number of transports containing troops; one 
division of the fleet, under Admiral Togo, proceeding to Port Arthur, 
whilst the other, under Rear-Admiral Uriu, proceeded with the transports 
to the coast of Korea (w). On the same day the Ekaterinoslav, a 
vessel belonging to the Russian Volunteer Fleet (n), and the Mukden, 
a vessel belonging to the East China Railway Co., were captured by 
Japanese cruisers. On the 9th of February, shortly after midnight, 
an attack was made on the Russian vessels lying in the outer harbour 
at Port Arthur; whilst, on the following day, the place itself was 
bombarded by Admiral Togo’s squadron. On the 8th of February 
the Russian gun boat Korietz encountered the scouts of Admiral 

{k) The full text is given in Asakawa, 342—344. 

(l) The effect of this announcement, as a notice of possible hostile action, was, 
however, in .some degree qualified by the fact that in a private note to Count 
Lamsdorff, M. Kurino expressed a hope that the rupture of diplomatic relations 
would be of short duration. This is so stated in the Russian Official Messenger, 
and does not appear to have been denied by Japan. 

(m) T. Cowen, Russo-Japanese War, 78; Official History, 2nd edit. pt. i. 42. 

(n) Infra, p. 17 
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Uriu’s squadron off Chemulpo, in Korea, and fired on them, subsequently 
taking refuge in Chemulpo Harbour (o). On the same afternoon the 
Japanese began to disembark troops in Korean territory. With these 
acts and occurrences the war, as a war de facto, may be said to have 
commenced. But on the 10th of February a declaration of war, in 
the shape of a proclamation addressed to Japanese subjects, was 
issued by Japan; whilst on the same day a similar declaration, in the 
form of a proclamation addressed to Russian subjects, was issued 
by Russia. Neither of these proclamations, it will be observed, 
constituted a declaration in the sense of a notice addressed to the 
other belligerent; and each sought to justify the action of the issuing 
power and to impeach that of its adversary (p). Nevertheless, their 
effect was speedily circulated, and served at once to warn neutral 
States of the outbreak of hostilities, and to bring under their notice 
the contentions of the respective parties. 

The Controversy.] The action of Japan in thus commencing 
hostilities, and her action in regard to Korea, were now made the 
subject of a formal indictment on the part of Russia; and in the 
controversy which ensued each party sought to justify its action at 
the bar of international opinion By a manifesto issued on the 18th 
of February, 1904, Russia accused Japan of having suddenly broken 
off negotiations for the purpose of achieving “ a slight success in the 
long desired war by a treacherous attack ” {q). To this charge Japan 
replied on the 22nd of February, alleging, in effect, that Russia had, 
throughout the whose course of the negotiations, shown that she 
was herself intent on war, that she had been guilty of wanton delays; 
and that she had utilised these delays for the purpose of strengthening 
her military and naval position; a quantity of evidence being 
adduced m proof of these statements. Hence it was contended that 
the hostile measures adopted by Japan were in effect only measures 
of self-defence It was further pointed out that as early as the 6th 
of February, Japan had intimated to Russia that she reserved her 
right to take such independent action as might be necessary in defence 
of her menaced position—an intimation which clearly covered the 

(o) Infra, p 336. 

(p) The text of both declarations will be found in Takahashi, 6 ei seq.; see also 
Asakawa, 345—348. 

(?) See Takahashi, 8, and Asakawa, 348. A more detailed accusation was 
published on the 20th of February in the Official Messenger: see The Times, 
22nd February, 1904. 
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possible adoption of hostile measures. Finally, it was contended that, 
according to the then usage of nations, a prior declaration of war was 
by no means an indispensable condition to the opening of hostilities (r). 


This controversy' serves to illustrate the conditions under which hostilities 
might be commenced under the customary law. 

The question whether Japan was justified in opening hostilities in the 
circumstances described, without a prior declaration of war, must be judged, 
of course, by the customary law of nations, and not by the present 
conventional rules (s). The views of the text-writers on this subject differ 
greatly. Some insist on the necessity of a prior declaration, or, at any rate, 
of specific notice directly addressed by an intending belligerent to his foe; 
others, whilst requiring prior notice, yet regard a proclamation or manifesto 
—not necessarily addressed to the enemy State—^as sufficient; whilst others, 
again, regard both declaration and notice as unnecessary, treating those 
usually issued in jiractice as intended for the information rather of subjects 
or neutrals than of the enemy (t). International practice on the subject 
has also varied. Down to the sixteenth century it appears to have been 
usual to notify an intended war by letters of defiance, and, later, by heralds; 
but this practice naturally fell into disuse. As the result of an exhaustive 
inquiry, it has been found that from 1700 to 1870 there are only ten instances 
111 which war was preceded by a formal declaration; whilst there are no 
fewer than 107 instances in which it was commenced without a declaration («). 
In the later wars of the nineteenth century, indeed, we notice a tendency to 
revert to the earlier practice of issuing a formal declaration prior to the 
commencement of hostilities. Thus, the Franco-German War of 1870 and 
the Russo-Turkish War of 1877 were each preceded by a formal declaration, 
although in the latter case the Russians appear to have crossed the Pruth 
before the declaration was issued; whilst the Spanish-American War of 
1898, and the South African War of 1899, were each preceded by an ultimatum 
which had the effect of a conditional declaration. But in the Chmo-Japanese 
War of 1894, although a declaration of war was issued by each of the 
belligerents, hostilities really began some time before. In 1904 the newer 
practice had certainly not reached a stage at which it could be said to have 
become obligatory or to have displaced what had been the predominant 
practice of States for nearly three centuries (a:). Hence, we may take it 

(r) Takaha.shi, 10—12; Asakawa, 361—354. 

{«) The rules now embodied in the Hague Convention III. 1907, are not declaratory 
of the customary law, but merely lay down a convenient practice for future 
observance. 

(<) Hall. § 123. 

(u) Maurice, Hostilities without Declaration of War (1883), 4; The Nineteenth 
Century, Iv. 676, April, 1904. 

(j-) For a review both of practice and opinion on this point prior to 1907, and 
as to the issue of manifestoes loosely spoken of as declarations of war, see Hall, 
§ 123, and Taylor, 456; and as to notice to neutrals, pp. 19—20, infra. 
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that under the customary law, us it obtained in 1904, there was no obligation 
on an intending belligerent to issue a foimal declaration or notice to his foe 
before commencing hostilities, and that Japan therefore broke no law in 
commencing hostilities in the cireumstances previously described, (xx) At the 
same tune, the rule that war may legitimately be begun without prior 
declaration or notice does not inijily that either party would be justified in 
taking the other unawares "An attack,’’ says Westlake, " which nothing 
had foreshadowed, would be iniamous, and thud Powers would probably 
join in resenting and opposing it ” (y). Hence, even under the customary 
law—which on this point still remainefl in force—no attack might lawfully 
be made unless friendly relations had been terminated in sufficient time, 
and under such circumstances, as to guaid against all reasonable danger of 
surprise (2). But even so, it would still ap{H>ar that the charge of surprise 
and treachery made against Japan was unfounded: for the reason that the 
war arose onl}’ after the failuri* of a long series of negotiations, that both 
parties had foi some time past been hurrying on then preparations, and that 
both must have regarded an outbreak of wai as probable, if not inevitable 
On the t)th of Keibiiary, moreovei, th(‘ Jai>anese Oovernment, m severing 
diplomatic 1 elations yvith Uussia, had expressly re.seived its right “to take 
such md('[)endent action as it might consulei best to consolidate and defend 

\ie\\ a- to the (UstoiiiHiN law piioi to the Hague ('onviiition 
cxpiessed l)\ the autlioi appi^ais open to doubt 'I’lie in-taiKCs (olleited In 
(iilieiul Mauiue iiuhs'd, show that 111 nio^t ea'i- hetween I7(M)—1870 an 
aitual out bleak of hostilities i>reei-dcd foiinal doclaiation of wai But to be 
leeogiuM'd as law a < ustoin must not iiieieK I'Mst, but be aix'jited and appio\ed 
by tile loimuon opinion of St.ites In peiiods of stiamed relations, acts of 
Moleiue aie only too likely to oiiui. and lead up to foiinul declaration of 
wai t'ondusiuns diawii as to the uistoiuaiy law lioui the fai ts collected in 
(lineial .Mauiiie's useful little study nuist be leieived with caution It is 
not iiiikIv till faits that need examination, but the opinion of the iivilised 
world theieon at the time of the meuiienee Theie aie some giounds foi 
siijiposmg that till' balance of opinion alike amongst puists and statcsuieii was 
•ilwiiys that flic iiiiilcitaking of hostilities without eithei foima! deelaiation 01 
.some foiin of imoi notiie was not saiutioned by inteinational law It ma\ 
will be, theiefore, that the Hague (’oiueiition III of 1909 involves but a 
slight ihaiige, .iHeeting the toim which notue ought to take Under the 
eitstoinary law the toimal deelaiation w.i' not leipuied, but jirior notice m 
some foiin was neiessaiv In the <nse ot the Busso-Japancse eontioxeisy 
above, the mam iloubt (oncciiis the captiiie ot the I'AaiHimonUn' and the 
Mitkdm on the (ith 'I’he .Tapancse action, eicn if stiietly legal, as Pitt-(’ohbett 
holds, does not seem altogethei <omiiiendahle Wai was apparently lesolved 
01)011 the itli, and the Hcet oidered to sea to .ittaek Russia without lea\ mg 
sufficient time foi the winning presented to that eountiy to learh its 
destination One<> that doeunient hail been leieived, Kussia had no adequate 
eause to (Oinplain of sin prise or tieaeheiy Despite its lack of elaiity, it. 
loupled with the luptuie of diplomatic udations, could leave little doubt of 
Japanese intentions But the doubt as to the events of the bth is, had there been 
any jirior notice at all of an intention to result to wai ' 

(y) International l.aw, 11 23 (z) Herwhey, 68 
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its menaced position’’; and this warning; had boon given some two days 
before the attack on Port Arthin, which, although not the stai'tmg-|)oint 
of the war, constituted the chief factor in the Russian charge of troacheiy 
and surprise. 

The iHiinediate elfecl of this controveis\ was the fiiovisions contained 
in the Hague Convention III. of 1907. By Art. I. ho.stilities must not 
commence without previous and explicit viarning, m the foim either of a 
declaration, u ith reason.s, or of an ultimatum, with conditional declaration 
of w ar. 

(tn the 28th of .lul_\. 1914, .Vustria-Hungary, by telegram, declared herself 
m a .state of war with Serbia as fiom that date. It should be noted that 
smee Serbia had not ratified the Hague Convention 111. of 1907, it became 
inoperative, so far as she w.as concerned, bv Art. 3 of the Convention On 
the 2nd of August the Cerman .\nibassador at Petrogiad was instructed b\ 
telegram to deliver to the Ku.s.sian Government a .statenu'iit that the German 
Empire considered itself in a state of war with Russia. Reasons for tins 
action were contained in the statement. 

On the 3rd of August the German Ambassadoi in Pans prescnCi'd to the 
French Foreign Minister during hi.s farewell audience a Icltei rontaining 
allegations of hostile acts committed bv French militarv aviators in German 
territory, and declaring that, in consequence, the German Empire considered 
itself in A state of war with France. 

On the 4th of August Sir Edward Grey telegiaphed to the iJriti.sJi 
Ambassador in Berlin that unless the German Government withdrew their 
troops from Belgium, the British Government would take all steps in their 
power to uphold its neutrality and he was to ask for Ins passport.s. Asked 
whether the demand for passports was equivalent to a declaration of wai. 
the British Ambassador replied that there were manv eases where diplomatu 
relations had been broken off without war ensuing, but that unless a satisfactory 
answer to his question was received by twelve o’cl(>ck that night the Briti.sli 
Clovernment would be forced to take such steps as their engagements rcquiri d. 
The German Minister declared that that was in fact ,i declaration of war. 

On the 23rd of May, 1915, Italy verbally informed the Austro-Hiinganaii 
Ambassador at Rome that from the following day it would con,sider itself 
in a state of war with .Vustna-Hungaiy. Orders weri' telegraphed to the 
Italian -Ambassador at Vienna to make a similar declaration. At the same 
time the declaration, with a long reasoned statement, was despatched to 
Italian representatives abroad and to foreign Governments (a) 

On the fitli of April, 1917, a joint resolution of Congress declaring that 
in consequence of repeated acts of war against the United States by Germany 
a state of war with the latter power existed, was approved by President 
Wilson, 


(a) Brow'n 8rott, Itiplomatic DoeimientR, passim. 
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Ikazil <nt<*red tin- war bv a levocation of her ne-utrality contained m a 
Note to the United States of the 4th of June, 1917, whilst China, having 
previously broken olf diplomatic relations with Cerniany, in a Note from 
the Chinese Minister at Washington to the Secretary of State, declared that 
in consef|ueiice of the refusal of Cermant' to abandon her policy of submarine 
warfari-, a state of war existed w ith Germany and Austria-Hungary from the 
14th of August, 1917 (b). On the other hand, the majority of States at war 
with Germany made no formal declarations of war against her allies Some 
eontentc-d themselves with merely breaking off diplomatic relations. 

Q>ifMton of Prior Notin- (a) Under the Ciistotnary Lau\ —In view of the 
fait that the conventional law' does not cover all jiossible contingencies m 
relation to the commencement of war, the rules of the customary law have 
not altogether lost their application. Our previous survey of the practice 
of States on this subject suggests the following conclusions. (1) that under 
the ciistoinar} law no formal declaration or sjiecific notice could be regarded 
a.s indisjxmsable to tU(‘ opening of hostilities, although it was usual for 
belligerents either before that occurrence or shortly afterwards to issue a 
proclamation announcing the fact of war and sometimes giving reasons for 
it(c); but (2) that whether a formal declaration w'as issued oi not, and 
whether it was issued liefore or after the commencement of war, no State 
was justified m opening hostilities against another Stab' unless fnendlj' 
relations had been severt'd at such time and under such circumstanies as to 
guard against anv reasonable danger of surprise (d). The former of these 
rule's has now' been sujK'rscdeil, as between the great body of civilised States, 
by the provisions of the Hague Convention Iff. 1907; but the second still 
remains operat ive. 

(b) Effect of the Haggle Conventions. -The Convention '• relatmg to the 
specific settlement of inteinational disputes,” Convention I. 1907, pledges 
its signatories generaIh’ to the adoption or acceptance of various inet.hods 
of amicable settlement, sueh as arbitration, mediation, and gooil offices, 
liefore having recourse to war. The nature and effect of these methods 
have already been discussed (Arts. 3—8) (e) A more specific obligation 
18 now imposed by the Convention III. 1907, " relating to the opening of 
hostilities.” This Convention recognises that as between the contracting 
jTowers hostilities ought not to commence without previous and explicit 
notice. 111 the form of either a declaration of war, stating the grounds on 
which it is based, or an ultimatum, containing a conditional declaration of 
war (Art. 1). It provides that the existence of a state of war should also 

(b) A .r I L., 1917 Supplement, pu-Mifli, Garner, i 2,"), 26, Hyde, n t} 603. 

(e) As to notice to iieutiaN, see p 20, in/ni. 

(d) Huprn, pp. 16, 17. 

(e) See vol. i. pp. 29—33. In the Turco-Itahan War of 1911, no attempt appears 
to have been made, either by Italy or bv other powers, to comply with or take 
advantage of these provisions 
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be notified to neutral powers without delay, and shall not take effect in legaril 
to them until after the receipt of a notification, which ina\. howevei, be 
given by telegraph, although neutral Cowers cannot plead the absence of 
notification in a ease v\herc it is established beyond ijuestion that the_\' wert' 
in fact aware of the state of war (Art. 2). 'Phe former provision a])})lies 
only to cases of war between Powers ])arties to the Convention, but the 
lattei applies wheie eithei of the belligerents and any neutral Power aie 
paitie.s thereto (Ait. 3) Art. 1, it will be observed, whilst requiring an 
absolute or conditional declaration, does not interpose any interval between 
the declaration and the eoniinenceinent of hostilities (/) fnasimieh as 
there is nothing in the actual terms of the (Jouveiition to prevent the 
declaration and attack from being delivered simultaneously, it would seem 
that on tins point the (’onvention must be read subject to the eailier lule. 
which forbids treachery and surjinse. Art. 2 merely conveits a requirement 
previously resting on courtesy and convcnieme into a legal obligation (;;) 
The main value of the Convention lies in the fact that it will serve, m eases 
where it applies and is observed, to mark clearly the fact and date of the 
outbreak of w,ir. and espeeiallj the date as from which neutral duties and 
liabilities will he deemed to accrue At the same time, the signatories do 
not pledge themselves absolutely to refrain from hostilities without a pnoi 
declaration, but merel^V recognise that as between them hostilities ‘ ought 
not to eommenie” without previous and unequivocal warning (/i) 'I’he 
object, no doubt, was to exclude cases in which it might be necessary to use 
instant fon e in oidei to repel some hostile preparation oi movement, 
occurring either at a place w'here communication with the war-deelanng 
authoiity would be difficult, oi under circuiiistaiiei-s where the othei party 
would obviously have no cause for complaint on the ground ot surprise!?) 
Both in tins and in any other ease where acts of torce are resorted to with 
intent of war. but without declaration, a state of war wnll ensue, and the 
usual incidents of war will attach in the same way as under the earliei 
customary law (A). A’or do the provisions of the Convention apph where 
acts of force in the nature of reprisals or pacific blockade are resorted to, 
whether as methods of constraint short of war. or as measures of international 
polite (Z), although if the »State sought to be coerced should elect to treat 
such ai'ts as a cause of war, it would seem to be meumbent on it to issue 
a declaration of war (»?) The Convention applies to all eases of war between 
States, whethei Sovereign or semi-fSovcreign, as well as to the accession ot 

(/) A delay of twent^-foui hows was proposed but not aiicpted l)_v tin- 
Conference Pearce Higgms, 204. 

(51) Infra, p 19. 

(h) In the English oftii lal translation, howevei. this is lendeicd “must not 
commence ” 

(j) Westlake, ii. 24, 267. 

\k) Infra, p 23. 

(l) See vol. 1. 347. 

(m) This IS m order to hi the date at which a state of wai will be deeimd to 
have arisen. For a fuller discussion of this subject, see Westlake, Collected 
Papers. 
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a m“\v iH'lligt'rent; but not, of course, to cases of civil war, which do not 
come within the range of international rules until there has been a recognition 
of belligerency («). As we have seen, the provisions of the Convention 
were generally observed on the outbreak of the war of 1914. But their 
ineffectiveness as a safeguard against precipitancy in the making of war in a 
case where either Power is intent on hostilities, is illustrated by the events 
attending the opening of the Turco-Italian War of 1911. On this occasion 
the Italian Oovernment, after making some show' of complaint of grievances 
alleged to have been suffered at the hands of Turkey, despatched on the 
2(ith of September by cipher telegram an ultimatum to the Turkish 
Government, with twentv-four hours’ grace from the date of presentation. 
This was presented at Constantinople on the morning of the 28th of September. 
A reply was immediately despatched by the Ottoman Government, but 
was pronounced to be un.satisfaetory. In the result a declaration of war 
was issued by Italy on the 29th September, and delivered to the Ottoman 
Government on the same day; whilst a notification of the exi.stence of a 
state of war was simultaneously issued to other Powers (o). Despite the 
limits imiKised by custom and convention, the opening of hostilities still 
apjiears to lie iiiainlv a question of strategi. 


(n) THK DATK AS FROM WHICH THE REGAL EFFECTS OF 
W.\R WILL ATTACH AS BETWEEN BELLIGERENTS. 

THE ELIZA ANN 

11 Dods. 244(181,1)] 

Case.] On the 1 Itli of .Vugust, 1812, the Eliza Aim aud two other 
vessels under the flag of the U.S.A were at Hanoe Bay War was 
ininiinent between the United States and Great Britain, and an order 
foi detention of American property had been is.sued The ships were 
accordingly seized there by the British authorities. On the outbreak 
of war they were sent in for adjudication by the British Prize Court 
.V claim for release was jnit forward at the hearing by direction of 
the Swedish Minister on the ground that Hanoe Bay was Swedish 
territory, and that Sweden was, at the time of the capture, a neutr.il 
State. 

(a) Supra, p. 6. 

{(>) Hostilities eomincmcd at once See Barclay, The Turio-ltehaii War, 21; 
and for the te.\t of tlie declarations, 109. 
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Hanoo liay, the place of capture, was, it was admitted, a place m 
normal e.ircuinstances in Swedish territory. Friction, however, had 
arisen between Great Britain and Sweden, owinu to the acceptance 
by the latter of the Continental system of Napoleon I and the 
conseipient exclusion of British ships from Swedish ports Great 
Britain had retaliated by seizing Hanoe, which at the time ot the 
capture was under military occupation and control of a British force, 
whcnaipon Sweden had declared war Britain issued no declaration 
of war Neither State desirerl war, and the matter was settleil after 
a short negotiation by a Treaty of Peace, signed <»n the 18th of July, 
1812, and ratified on the 17th of August It was between the date 
of the signature of the Tieaty and its ratification that the capture ot 
the Eliza Anv had taken place 

Judgment 1 Lord Stowell recognised as undoubted lai\ that acts 
of violence committed by a belligerent m neutral teintory. saic by 
the permission and subject to the responsilnUty of the territorial 
power to the other belligeieiit, were forbidden In this case, howevei, 
was Hanoe Bay neutral territory < There had been a military 
occupation by Great Britain of a jiortion of Swedish territory followed 
by the declaration of war by Sweden. But ina.srnuch as this declaration 
was unilateral only, it had been contended that no state of war existed 
at the time between the two countries. It .seemed, howev'er, perfectly 
clear that it was not any the leas a state of war on that account For 
war might exist even without a declaration on either side, as had, 
indeed, been hud down by the text-wnter.s on the law of nations 
A declaration of war bj’ one country was not a mere challenge to be 
accepted or refu.sed at pleasure by the other On the contrary, it 
served to show the existence of actual hostihtie.s on one side at least, 
and hence put the other party also into a state of war, even though 
he might think pioper to act on the defensive only. The Treaty liy 
which the war was concluded also clearly showed the existence of an 
antecedent state of war Whatever the reasons for the hostile 
declaration on the part of the Swedish Government, and whether 
due to fear of France or some other cause, the broad fact was that 
, war existed. But could it not be maintained that at the time of 
capture the war had also terminated ? As to this, he held that it 
I was the date of the ratification of the Treaty, not the date of signature 
which was the operative date, that the effects of ratification did not 
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rel ite l),ick to the date, ot sigiutme, and that, therefore, on the date 
of capture, tlu* 11th of August, Sweden was not a neutral power 

There was a further independent ground on which the validity of 
the capture could be upheld It did not appear that the place of 
capture was within Swedish teriitoiv, for Hanoe was at the time in 
occupation hy the Biitish foices, and that possession was hostile 
jiossession and had not been disturbed The claim tlu'refore, failed 
both 111 resjiect of the neutralitv of Sweden and the neutrality of the 
pi ice of C.iptUK 

Uie inain cpiestum here was whethei, it the tunc of the cajiture, Sweden 
could bi said to be at wai with Great Biitain and the ordinal> incidents 
ot wui to attach, having regard to the fact that the declaration of war was 
unilateral onlj \ similar question was laised at the Hague Conference 
of 1907, but .ippears to have been left unanswered (p) Jn the case of The 
Ehza \nn, it was held that a declaration of war, even though unilateral, 
suthced to establish a state of war, even between the parties, with all its 
attendant consequences, including the right of capturing enemy property 
withm the teiritorial waters of either belligerent (g) And the reasoning 
adopted shows this to be equally applicable in a case where the war 
ongmates, not in a declaration, but lu some act of force done by one party 
with intent of wai, even though by the mumcipal law of either State some 
particular authority alone may have power to declare war beforehand, for, 
at bottom, war is a question of fact, and once it exists m fact, then all its 
legal incidents will attach, urespective of the legality of its commencement (r) 
Nor IS this rule affected, m its results, and as between the belligerents 
themselves, by the provisions of the Hague Convention III. of 1907 On 
the other hand, the mere imminence of war will not produce this result 
So, in Janson v Dnefonletn Consolidated Cold Mines, [1902J A. C 484, it 
was pointed out that “ no amount of strained relations ” could be said to 
establish a state of war so as to affect the subjects of eithei country in their 
commeriial or other tiansactions, for the reason that the law recognised 
a state of peace and a state of war, but knew nothing of an intermediate 
state which was neither the one noi the other Nevertheless, the mere 
imminence of war will justify some precaution oi delaj on the part of subjects 
of either of the Powers affected, and may thus indirectly affect their 
commercial lelations So, in the case of The Tevtonm (1870), 4 P. G. 171, 
a Prussian vessel under an English charter had received orders to proceed 
with hei cargo to Dunkirk, in France, on arriving off that port on the Itith 

(p) Pearce Higgins, 200 

(g) Set also the Prize Cases, 2 Black 0b8, and as to notice to subjects, The 
Success, 1 Dods 133 

(r) See Untied States v The Active, Fed Cas No 14,420, Scott, 525, and 
The Nayade, 4 C Rob. at 263. As to the meaning of the expression “ foreign 
State at war with any friendly State ” contained in the Foreign Knlistnient Act, 
1870, s 4. see U S v Felly (1899), W N 11 
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of 1870, the niHstci icceived inforiii.itjon that Mar had broken out 

between France and Prussia, although in faet war was not declared until 
the 19th of Jul\. He thereupon proceeded to Dover for enquiry, by which 
time war had actually broken out. In these circumstances it was held by 
the Privy Council that although the ship could in fact have entered Dunkiik 
as required by the chaiterer on the 16th of July, yet the taking of a reasonable 
t line for enquiry was legitimate; and that, inasiniieh as the subsequent outbreak 
of wai had relieved the owneis of the ship from the obligations of the charter 
111 this regaid, the consignees of the cargo vere not entitled to damages for 
non-delivery at Dunkirk. 

With rcsjiect to the actual date at which the wai may be said to have 
eoinmenced, a slate of war will arise either upon a formal declaration of 
war, whether unilateral or bilateral, or by some act of torcc done by one 
party against the other with intent ot war, or by some act of force done 
by one party, even without such intent, if the other oleet.s to treat it as a 
cause of war (s). The question of war or no war is at bottom a question 
of fact, and if proved to exist m fact, then the state or relation of war will 
arise with all its attendant consequences, no matter what irregularity or 
default on either side may have attendcil its commencement (1), Applying 
these principles to the case of Russia and Japan in 1904, it .sc*einb 
clear that the mere severance of diplomatic relations by Jaiian mi the 6th of 
February did not m itself amount to war, for the reason that such a proceed¬ 
ing is frequently re.sorted to in times of tension or grav<> misunderstanding 
without intent of war, although such a practice is greatl_\ to bo deprecated 
(k). Nor, agam, did the mere sailing of the Japanese Fleet fioni Sa.sebo on 
the morning of the 6th of February constitute war (x), even though theie 
was now a clear intent to open hostilities, for the reason that a war </e fado 
can only arise out of some direct act of force applied by one party to the 
othci. Hence, the actual commencement of the war would appear to date 
from the capture by the Japanese of the Kkaterinslai', which occurred 
somewhat later on the same day (y). If this be so, then it is from this 
moment that the new relations inaugmated by war must be deemed to have 
accrued. 

Comrntnrfrnent of IV'cii • Question of Authoiisatmi. —With res[iect to the 
due authorisation of war. all that international law is concerned wuth is 
that wai should be initiated by some authority repri'senting the State, in 
order that the fact may be duly ascertained and binding on the nation 
resorting to it. In municipal law the right to declare war is commonly vested 
in some particulai iiutbority (z); but the want of formal declaration by the 

(s) See p 23, aupia. (t) Hall, ^ 123 

(«) A.s to a propo.*-al for its coiitiaitual abolition, see Harclav, Ikobleins ot 
International Law and Diplomacy, 58, 184. Supra, ii. 12. 

tr) Although it was so treated m the Japanese Prize Courts 2R & .1. P ( '. 1. 

(y) Takaha.shi, 22, 761. 

( 2 ) So, under the British Constitution this light is vested foimallj ui the 
Crown, although actually in the Cabinet, under the United State.s Constitution, 
in f'ongrcss; under the French Constitution, in the President with the previous 
assent of the two Chambers, and undei the new German (Constitution, in the 
President with the consent of the National Assembly. 
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presfribe<l aiitliorjty wj]] not preclude the existence of a state of war if 
hostilities with intent of war have been actually enten^l on by cither part>. 
'I’he rccpiirements of the Hague Convention III. 1907, with respect to formal 
notice will, however, for the most pait, obviate any doubts otherwise arising 
on this point m the future. 


ESEMY CHARACTER OF RERSOXS. 

(i) N.VTION.VLITY. 

THE KING V. SUPERINTENDENT OF VINE STREET POLICE 
STATION, EX PARTE LIEBMANN. 

[(1916) 1 K. B. 268.] 

Case.] .Klkreh Lieh-MANN, a (lernian .subject by Inrth, had resided 
in Kngland .since 1889 In 1890, under the provisions of (xeiinan 
law, he obtained a document di.scharging him from German nationality, 
but ho had taken no steps to procure naturalisation in England In 
1915 a notice of intended internment as .an alien enemy wa.s served 
on Liebmann and he was taken in custody by the police at Vine Street. 
He apjilied for a writ of habeas corpus, and in view of the importance 
of the Lssue involved, the matter was argued before a Divisional Court 
of the King’s Bench Divi.sion 

Judgment.] It was held that inasmuch as by the jirovisions of 
German law Liebmann retained facihtie.s for re-accjuiring German 
nationality which were not enjoyed by other foreigneis, he was, though 
no longer recognised as a German subject m his own country, in a 
privileged position, and was not entirely divested of his rights a-, a 
natural-born German He was, therefore, an alien enemy, whom the 
Crown in exercise of its jirerogative has power to imprison, and the 
King’s Bench Divi.sion has no power to interfere Furthermore, an 
.dien enemy resident in the United Kingdom who has been interned 
by the executive Government as a person whose presence is a danger 
to the welfare of the country is a prisoner of war, and it is well settled 
that the Court has no juri.sdiction to grant a writ of habeas corpus to 
a prisoner of war. The case of Ex parte Weber, [1919] 1 K. B. 280, 
whieh had been decided by the Court of Appeal and which differed 
from Liebmauii's Case in that Weber, by the German law, had lost 
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hib Gorman nationality by lon*i residenco alnoail and not lyv formal 
discliargo, was applied and followed 


An alien enemy m English law means either an alien who belongs to a 
country at war with the British Empire or a pel son who has acquired a 
temporary or an adventitious enemy character through being bound to 
the (‘iiemj- State b}' some particular bond of association, whether local or 
personal. This will include (1) persons in the naval or military service of 
the enemy whatevei theii nationality (a); (2) persons serving on board 

enemy merchantmen, subject, however, to the alleviations provided by the 
Hague Convention XL of 1907 (6); (3) persons who are domiciled or reside 
and carry on trade in the enemy territory (c) (d). 

'fhe primary test of enemy character for the purjxisc of maritime eaptuie 
and questions relating to property has now come in this country to be 
domicil rather than nationality. But in questions relating to personal 
liberty of aliens resident in the country nationality will remain the test. 
Thus, the plaintiff in Ex parte Liebmann, was interned on account of his 
nationality. For the purpose of the Aliens Restrictions Act, 1914, and the 
orders made thereunder by the Aliens Restrictions (Consolidation) Order, 1914, 
clause 31, an alien enemy was defined as “an alien whose Sovereign or 
State IS at war with His Majesty,” Similarly, if a measure of expulsion of 
enemy aliens had been resolved upon, as occurred in Portugal during the 
war of 1914—1919, nationality would doubtless have been made the test 
Thus, too, though in general for purposes of trade with the enemy the test 
of domicil has been adopted m this country so that a person of enemy 
nationality resident m a neutral country was treated as neutral for trading 
purposes, yet durmg the w'orld war an innovation took place, brought about 
by the alliance with Powers who regarded nationality as the primary test of 
enemy character, the so-called “ Black List ” policy, 

“ Black List. " Trade ivith the enemy in the Neutral ('ountries .—In August, 
1915, the French Government, taking nationality as the test of enemy 
character, issued a circular containmg a list of commercial houses in neutral 
countries which were to be considered of enemy nationality. 

The adoption of Great Britain of another test of enemy character—domicil— 
placed French merc’hants at a disadvantage, and to meet complaints raised, 
the British legislature enacted the Trading with the Enemy (Extension of 
Powers) Act, 1915. The Crown was thereby emjxiwered to prohibit persons 
or corporations resident in the United Kingdom from trading with any 
person not resident or carrying on business in enemy territory or in territory 

(tt) Sportnhuryh v. Baanatyae, \ Bos. and V. 

(b) Infra, p. 32. 

(c) The Harmony, 1 C. Rob. 322. 

\d) Similar principles are recognised by U S Courts. Cf. The I’enws, 8 (Tanch, 
253; The Society for the Propagation of the Gospel v. Wheeler, 2 Gall. 105; The 
h'nendschaft, 4 Wheat. 10.5; The Antonia Johanna, 1 Wheat, 159; and cases 
rcfcrrcil to in Scott, pp 659—693 
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in tlu- occuimtion of tlie enemy “whenever by reason of the enemy 
nationality or assixiiation of sucli persons or bodies of jx^rsons, incorporated 
or unincorporated, it appears to His Majesty expedient so to do.” 

Luidei the powers so given were issued the Trading with the Enemy 
(Statuturv Lists) Proclamations of the 29th of February, the 26th of April 
and the 23itl of May, 1916, prohibiting trade with the persons and firms 
natiKxl 111 a list, known as the “ Black List.” This statutory list was amended 
from time to time The inclusion of pcrsoiw and firms in the Lmited States 
provoked ii strong piotest, and retaliatory measures were authorised by the 
Revenue .Vet, the 8th of September, 1916. These were never enforced, and 
when the United States entered the war the Government adopted a similar 
jxilicv. Under the Tradmg with the Enemy Act, the 6th of October, 1917, 
the War Trade Board issued a ” Black List ” containing the names of 1,600 
persons and hrms in South and Cential America with whom trade was 
forbidden (e). 

For trading purjKises, however, as already indicated, domicil rather than 
natiionaht\ remained the primary test in British juaetice 


(ii) DOMICIL. 

THE HARMONY. 

[(1800) 2 C. Rob. 322.] 

Case.] In tlu.s case the question was whether part of the cargo 
captured on board the American ship Harmony during war betw’een 
Britain and France was liable to condemnation This turned on the 
hostile or non-ho.stile character of the owner of the good.s It appeared 
that the owner, Murray, was a partner in a house of trade in New York, 
and that he had gone to France in 1794 as super-cargo of a vessel, 
■on behalf of his firm, there to dispose of the cargo Notwithstanding 
the special character of this original purpo.se, he continued to reside 
111 France, .save for a brief visit to America in 1795—96, acting on 
behalf of his firm in the receiving and disposing of cargoes, and, 
although at the time of the fir.st hearing (/), his residence in France 
had not lasted for a year, yet the evidence of letters and documents 
all went to show an intention to form a permanent residence there. 
This was strengthened by the fact that he had thereafter continued 
to reside there until the date of the present proceedings. On these 

(<) The note on the Black List, with .some verbal emendation, i.'- that of 
Hr. Bellot. 

(/) The claim in the present case had been reserved for further pioof m respect 
■of Murray’s interest. 
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fact-^ it iva.s helfl that a ])re.siimption had arisen, which the evideiiee 
guen had failed to relmt, that Murray had acquired a French doiiucil. 
and hence an enemy chaiacter for the purpo.ses of the war. and that 
the })ropertv was therefore liable to condemnation 

Judgment] laird Stoweli observed that the ipiestion ot doimcil 
was one of considerable difficulty: depending on a oreat \ariety of 
circumstances hardly ca])able of being defined by any gcner.il ju’ecise 
rules Of the few piinciples that could be laid down generalK'. one 
was that time constituted the grand ingredient in deteimining 
domicil In most cases it w'as conclusive It was not unfiei^juently 
said that if a person came to a country only for a special pur])ose. 
that should not fix a domicil But that statement must not be taken 
without some ipialificatioii, or without some regard to the time which 
such a jiurpose might occupy For, if the purpose was of a kind that 
might or did actually detain the person foi a great length oi time 
then a general residence might grow upon the s])ecia] pin pose .A.fter 
such a long residence the ])lea of an original special pin pose could 
not avail and it niu.st be inferred that other purposes hid mtiuded 
on the original design, and had thus impressed on the jiaity the 
charactei of the country in which he lesided If a man came into 
a belligerent country at or before the beginning of a war, it was only 
reasonable not to bind him too soon to an acquiieil charactei. hut 
if he continued to reside during a good part of the war, and contributed 
by payment of taxes and other means to the strength of that counti \. 
then he could not be allowed to ])lead his special purpose against the 
rights of hostility. There must be a time which would stop such a 
plea, even though it could not be fixed « prion. The question oi 
domicil, in fact, must be considered in relation both to tunc and 
occupation, with a great jireponderance on the article of time 


For certain piirpose.s, such as the determination of the liabilitv of 
projierty to maritime capture, in so far as this turns on the enemy chai ai ti“r 
of the owner, the enforcement of the rules prohibiting trade with the enemy, 
.and the exclusion of alien enemies from rights of suit, the British and American 
Courts have long since adopted the test of domicil (/). The nature and 
consequences of domicil in general have already been described (j/). 'I'he 

(/) As to how this came to invade the earlier primiple, see 'twins, u gyy |,j 
Engli.sh law the transition is well marked in O'Menley v. Igi/sow, 1 Camp 482. 

{g] .See lol i. 207. 
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(lomKil hert" contemplated is, however, almost invariably a domicil for 
for commercial pui|X)ses, for the reason that it is commonly' onl^' in cases 
of trade that the question of the liability of projierty to maritime capture 
arises. Su( h a domicil is therefore frequently styled a ‘■commercial 
domicil." Thrs denotes a settle*! residence in a [larticular country foi the 
purposes of trade, by virtue of which a ^lerson, even though a subject of 
some other State, is deemed to be so far identified with the State in which 
he rasides and trades as to share its national character, whether as belligerent 
or neutral, in time of war. At the same time, similar consequences will attach 
to th(‘ ordinary " civil domicil '' in eases where the facts are such as to admit 
of their application (A) 

As was said m The Amuitterg, 2 B. & C. P C. 241, residence, which is 
immaterial to the conception of civil domicil, is essential for commercial 
domicil clear distinction,” said (’ator, P., "is to be drawn between the 

enemv merchant who resides and does business in his own country, but at 
the same time has a hou.se of trade m a foreign land, and his fellow-citizen, 
who. without intending to change his nationality or his civil domicil, settles 
in the same foreign country and trades there in person The latter acquires 
a tiade domicil, the former does not. The di.stmttion is of capital 
imiiortance m prize law, for in the former case the goods of the enemy 
menhant, even though they apjieitam only to his foreiijn house, are subject 
to ondcrnnation, whereas those belonging to the enemy merchant actually 
residing in the same country will be restorisl." 

It was also hi'ld by Kvans, P., in The Hypuiui, 2 B & (.' P. C 377, that 
commerii.il domicil cannot be established without proof of a .sufficient 
rc.sidence ot the trader in the country where the business is carried on. oi 
yvhere the house of trade is situate. 

'I'he mote important applications of the principle ot domicil, m this 
connection, aic shortly as folloyys (i) All person.s domiciled in the enemy 
country .ire, for the purjxises above mentioned, treated as having an enemy 
character so long as such domicil continues, and this tliough they may by 
nationality be neutrals or even British .subjects If a neutral, aftei the 
commencement of the yvar, continues to reside in the enemy eountrj for 
the purpose.s of trade, he is considertsl as adhering to the enemy, and as 
disqualified from claiming as a neutral (i). The same rule applies to British sub¬ 
jects, with the result that such persons, if they continue resident in the enemj 
country after the outbreak of yvar (k), will be treated as hostile .as far as relates 
to their tr.ide. Hence their ships and projierty on the seas will be liable 
to cajiture, whilst they themselves, as a rule, will be incajiable of suing in 

(h.) .4s to how far there it, any substantial distiiution Ixitweeii these forms of 
domicil, see vol. i 2(18 et seq. The term " domicile de guerre," or “ war domwil,” 
which 18 used by some writers, such as Nys, Droit International, iii .'ll, and Westlake, 
11 50, IS probably more appropriate. 

(t) The Aina, Spinks Prize Cases, 8; see also The Harmony, J C. Kob. 322, 
and 2'he Indian Chief, 3 C. Rob. 12. In The Aina the rule was applied to the 
case of a person trading in the enemy country who also acted as consul for a 
neutral country. As to the position of consuls, see vol i. 322. 

(k) Unless by licence of the Crow'ii. 
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the national Courts durinf; the Mar, although they will not otheiHise lorfeit 
their national character, or incur any further penalty, unless they engage 
in actual hostilities against their own country (1). (ii) Conversely, all persons 
domiciled in neutral, or Pntish, or allied territory are regarded as having a 
neutral or friendly character, as the case may be, so long as such domicil 
continues (wi). So, even enemy subjects, if domiciled in a neutral coiintiy. 
will be free from the disabilities of the enemy character so far as concerns 
property connected with their domicil; whilst British subjects, if sunilaily 
resident, will be free to engage in trade with the enemy in so tar As this it 
open to neutrals (n). .\nd the same rule will apply where eneinx subjects 
are domiciled in British territory, if thej' are allowed to remain, although 
m such case, like all other per.sons domiciled there, thej’ will be debarred 
whilst such domicil continues from engaging in trade with then native 
country (o). Where a person belongs to one of those eominunities previously 
described as " extra-territorial,” his domicil will be that of the State under 
whose jurisdiction he has placed himself (p) (lii) But an “ enemy charactei 
which is based on domicil is recogniseil as being merely provisional and 
temporarv, and may therefore be avoided by proof of abandonment If, 
therefore, on the outbreak of war a person resident in the enemy lountry, 
whether by origin a British subject or neutial, takes in good faith active steps 
to transfer himself to anothi-r country, he will divest himself ot the enemy 
character (ly). In such lases, however, th<' onus of proof will be on the 
party alleging the change (r); although such an abandonment will he more 
readily inferred when the change is from an acquired domicil to a domicil of 
origin than whore the case is reversed (s) But where a person is at once 
a national of and domiciled m the enemy country, it would dpjiear that 
when war has broken out, he will not bo able to divest himselt ol an t nem;v 
character as regards his trade by migrating to another country (<). 

(1) O Mealfii/ v WiLson, 1 Camp. 482, McConnell v Hector^ 3 Bos iV 1* 118, 
hr parte Barjlehole, 18 Ves 525, The, Veuas, 8 Cranch, 2.53 

(w) Bell V Reid, 1 M & S. 726, The Anyelique, 3 C Rob App H The 
Danone, 4 C. Rob 2.)5, n , The PoHihon, Hay & Maniott, 245 

(n) Bell V Reid, 1 M & S. 726. The Danont, 4 C. Rob 255, n., Vmnnj v. 
The Charming Betsy, 2 Cranch, at 120 

(o) Janson v Driefonteiii Consolidated Mines, [1902] A C. 484 

(p) See vol. 1 257. Wheaton (Dana), 418 

(q) The Vigilaniia, I C Rob. 1, TAe Diana, 5 C. Rob. 60, The Ocean, oC Rob 00, 
The Gerasiino, 11 Moo. I’. C 88, S. v. Cuillem, 11 How 47 In tlic case of 
The Venus, 8 Cranch, 2.53, indeed, it was held by the Supiemc Couit of the United 
States that the property of an Aiiiencan citizen who was domiciled in the enemy 
country was liable to capture and i ondemnation, even though it had been shipped 
before the declaration of war, although Marshall, C.J , dissented from this view, 
holding that a citizen in such a ease must be presumed to intend to withdraw, 
and should therefore be allowed a reasonable time to do so. The latter view appears 
to be confirmed by the observations made in The Grey .Jacket, 5 Wall, at 370, 
and m Amory v. McGregor. 15 Johnson, 24, as well as by the Engllsii decisions; 
cf. Nigel a. M. Co v Iloade, [1901] 2 KB. 849. 

(r) The Bernon, 1 C Rob 102 

(s) See The Indian Chief, 3 C Rob 12, and as to pi oof of abandonment, vol. i. 
213. 

(t) La Virginie, .5 C Hob 98. and Dos Hermanns, 2 Wheat. 76 
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Where a person is domieilMl in a neutral country, but has a house of trade 
or an interest in a house of trade in the enemy country, he u ill also be deemed 
to have an enemy character; although m this ease only as regards such 
property as may be connected with the enemy' house, his other property 
being deemed to have a neutral character (m). On the other hand, where a 
person, who is domiciled in the enemy country, has a house of trade or an 
interest in a house of trade in a neutral country, his interest Mill be treated 
as enemy projierty', on the ground that an enemy ilomieil imparts a general 
enemy character which will affect all his property embarked m trade (x). 
If, in such eases, the propi-rty taken belongs to a partnership, it will be 
presumed to be divided proportionately between the partners, and the share 
attributable to the partner who ha.s enemy character will be liable to 
tondemnation (y) 

For purpose of trade with the enemy domicil, not nationality, wa.r> made, 
in the war of 1914 1919, the basic test in this countiy Thus, by Proclamation 

of the 9th of September. 1914, clause 3, under authority given by the Tradmg 
with the Enemy Act, 1914 (4 & 5 (ieo ri. c. 87). s. 1. sub-s. (2), it was 
provided tliat emmiy means “ .any ja-rson or body of jHTSons of whatever 
nationality resident or carrying on business in the enemi country, but does 
not include persons of eneinv nationalit\ who are neither resident nor 
(ariMng business m th(‘ enemv (ountrv " 


(iKNERAi, Notes —A’lnmy Character - I'nder the earlier system, on 
the outbreak of war between two Sovereigns, all those in allegiance to one 
became “ enemies ” of tho.se in allegiance to the other Nor wa.s there 
originally anv distinction of degree recognised in the attribution of 
enemy character. But with the recognition of the distinction between 
combatants and non-combatants, and w ith the lajxse of the notion of 
[KTsonal hostility between those who are legally enemies, an '' enemy 
character ' canu' to attach to different classes of jiersons in different 
degrees, and with ilifferent consequences At the ](resent time (i) an 
“ enemy character ” m the sense of “ active ” enmity' attaches to all 
Jiersons, whether subjects or not. who are enrolled m the armed forces of 
the enemy, oi who otherwise a.ssist him m the conduct of hostilities, such 
jMTSons being subject to all those forms of violence permitted m war, as 
well as to such commercial and civil disabilitie.s as may' attach to the ' enemv 
character ” either generally or in any particular system It is, however, now 
provided in effect bv the Hague Convention V. 1907, Art. 17. that neutrals 

(«) The Jonye Klasnina, Ty V Kob at 302; llir Portland. 3 V Rob .it 43, The 
Pnendschaft, 4 Wheat. lOo, 

(x) The Avioma Johanna, 1 Wheat 159; Scott, 1086 It'heaton, contmUmg 
this with the picvious rule, regards the di.stiiiction as unreasonable, but Dana 
justifies it. regarding each as mdejiendent of the other, see Wheaton (Dana), 
419, and n. 161. 

(y) The Citto, 3 Rob. 38, The Harynony, 2 C.Hoh 322. The San Jose Indiana, 
2 Gall 268. 
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so <ngaf;<“d shall not by reason of their being neutrals be treated more 
severely than would be the subjects of the other belligerent ( 2 ). ( 11 ) Next, 

an ■■ enemy character,'' in a more limited—but still in an active sense- 
may be said to attach to all persons, whether subjects or not, who are found 
in the employment of the enemy State, such jx'rsons bemg liable to arrest 
and detention as well as to the civil disabilities incident to that charactei, 
although not otherwise exposed to violence. Art. 18, however, of the 
Hague Convention V of 1907, provides that the rendering by a neutral to 
a belligerent of services in the matter of police and civil administration shall 
not have the effect of conferring an enemy character in the sense just 
described (a); and, further, that the furnishing of supplies or loans by a 
neutral to one belligerent shall not have that effect, provided that the neutral 
does not live m and that the supplies do not proceed from the territory belong¬ 
ing to or occupied by the other belligerent (Art. 18 (a)). In the same 
category also, we may class seamen who are found on enemy merchant vessels. 
such persons, even though neutral by nationality, having formerly been liable 
to arrest and detention during the war by reason of their fitness for use on 
board warships or transports of the enemy, although this is now subject 
to the alleviations provided by Arts 5—8 (h) of the Hague Convention .\I 
of 1907. (ill) Finally an “enemy character,’’ in a merely passuc sense, 
IS attributed to all persons who are deemed to be identified as b\ 
nationality atcording to one view', or by domicil aeeonling to unothei - 
with the enemy State, foi the purposes of the war; such ^lersons being 
subject during the continuance of the war to certain civil or commercial 
disabilities, which vary, however, m different systems; and their property 
on the sea being also liable to maritime capture unless protected by the 
neutral flag. But in the determination of “ enemy character ’’ in this last 
sense, there is a marked difference between the principles followed by diffeient 
tState.s or groups of States; some adopting for this purpose the cnterion of 
nationality, whilst others adopt that of domicil, although not in eithei case 
to the exclusion of certain minor or subordinate tests. Before jiroceeding 
to consider this, however, it is desirable to notice that all persons residing 
or coming within the spheie of belligerent operations are subject to the 
ordinary incidents of war, in so far as these affect non-combatants At the 
Hague Conference, 1907, it was indeed proposed to confer special privileges 
on jx-nsons of neutial nationality who might find themselves in this position, 
by exempting them from requisitions for services having a direct bearing 
on the war, as well as from contributions, and from the destruction ot their 
property save 111 case of necessity and on condition of indemnity; but no 
agreement on the subject w'as reached (c). Nor in any case would the grant 
of such exemptions seem just or desirable. The Final Act, indeed, embodies 
a rasu that the Powers should regulate by special Treaties the position, as to 

(z) Great Britain, liowcier, signed undet reserxatioii of Aits. 16, 17 aiui 18 

(a) That is, as “an acti\c enemj ”, see Arts 18 (b) and 17 (b), and p a.W, 

(b) See p. 228, in/m. 

(r) Pearce Higgins, 85. 
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military charges, of foreigners resident within their territories; although 
w ithout much prospect of any general compliance. 

Nationality and Domicil as Tests of Enemy Character. —In this connection 
\v(‘ must again recall that national character originally depended on 
allegiance, and that an outbreak of war bet\\€*en two Sovereigns served to 
establish a relation of legal if not personal enmity between all who respectivels 
o\M“(l .illegiance to them. Subseiiuently two changes appear to have taken 
place. On of these, already referred to, was the recognition of varying degrees 
m the attribution of the enemy character, and a mitigation of its consequences 
in its minor forms (d). 'I'he other was that “ allegiance ” ceased to be the 
sole or even the mam test of enemy character in war, and came to be 
replaced by '‘domicil”, this change being attributable to the gradual 
strengthening of the territorial prmcqile. anil the increasing recognition 
of trade and commerce as sources of strength in war. For .some tune, at any 
rate, the new" principle appeals to have been very generally accepted (e). 
But at the beginning of the nineteenth century, anil under the influence of 
theories inspired by the French Revolution, vet another change took place. 
'I'liis originated in France, where the C'onseil dcs Prises in 1801, formally 
discarded the test of domicil for that of nationality; holding that a person 
must be deemed to retain the character of the State of which he was a 
national, irrespective of his place of residence, unless and until such national 
character had been lost or renounced (/). The principle thus enunciated bv 
the French Courts appears to have been subsequently followed and adopted 
in most other European countries (ff), with the result that Continental 
opinion and practice reverted, although in an altered form and freed from 
the old trammels of allegiance, to the jicrsonal as distinct from the local 
test of enemy connection. Meanwhile the Courts of Great Britain and the 
I'nited States were engaged in elaborating the doctrine of domicil; to which 
test both these States have ever sinee continued to adhere. So there arose 
.1 notable divergence alike of view and of practice, as to the true criterion of 
enemy character. On the one hand Great Britain and the United States, 
and more recently Japan (A), adopt ” domicil ” as the main test of enemy 
I’haracter in war; with the result that persons domiciled in the enemy country 
are deemed to have <i hostde character, and persons domiciled elsewhere a 
noii-hostile character, irrespective in either case of what their nationality 
maj' bo. On the other hand, most European (») and other States adopt 
■■ nationality ” as the main test of enemy character in war; with the result 
that subjects of the enemy State retain the enemy character wherever they 
may reside, whilst the subjects of neutral States retain their neutral character 

(d) iSupra, p. 31. 

(c) See Nys, Le Uroit International, iii. 1.51. 

{J ) Ibid. pp. 1.52, 153. 

(<j) But Spam and Holland still follow the principle of douiicil m determmmg 
the question of enemy goods; see Pari. Pap. 1909 |.Cd. 4555], 116—118. 

(h) Takahashi, 778. 

(() Other than Spam and Holland. 
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oven (hough domiciled in the enemy territory (k). At the same time neitlu i 
ot these principles is exclusively followed or consistently applied by either 
group of States. On the one hand. Great Britain and the United Stati-.s, 
whilst generally accepting the test of domicil, are nevertheless forced to rcvcit 
to that of nationality m cases where domicil nould clearly be inapplicable (/). 
()n the other hand, the States which ordinarily adhere to the test of nationahti 
are forcerl, uhen they come to deal with the incidents of nar on land, to 
recognise liability as depending on re.sidcnce or domicil. The proiiosal 
which was made, at the Hague Conference of 1907 to confer a special status 
on neutrals residing in belligerent territory, represents an attempt to c.in\ 
the Europt'an theory to its logical conclusion; but the proposal was, a.'« i\c 
have sc(‘n, ultimately rejected. 

Why “Domicil" in preferable .—Some contrast has already been diaiiii 
between these competing iirmciple.s m the domain of civil status (ai). Heic 
we are concerned with them only as tests of “ enemy character ’’ in war, and 
mainly for the purposes of maritime capture and restrictions on trade. Wc 
must rcmoinber that one of the chief aims of war is to weaken the eneni} 's 
lesources, by crippling his trade and striking at its instrumentalities, so tai 
as this may be consistent with the rights of neutrals. From this standpoint 
“ nationality ’ as a test of enemy character is based on what is no doubt a 
traditional but at the same time often an illusory bond of association (n) 1 ii 

attributing an enemy character to enemy nationals who reside and tiadc 
in neutral States, it strikes really, not so much at the interests of the eneiin . 
as at those of the neutral State; whilst in treating as “ non-hostil*' 
neutrals who reside and carry on trade m the enemy State, it exempts from 
the operations of war an instrumentahty which must necessarily be a 
potent source of strength to one belligerent and of mischief to the other. 
■■ Domicil,” on the other hand, as a test of enemy character for these 
purposes, rests on a solid baais of actual identity of interest and ministration 
to the enemy’s resources. It treats as “ enemies ” all persons who, even though 
neutral in point of nationality, yet reside and carry on trade in the cnein> 
State, for the reason that such persons are subject to its control and 
contribute to its resources; and this, moreover, in virtue of a position which 
they have voluntarily assumed, and arc at liberty to renounce (o). It refuses 
to treat as “ enemies ” persons who, even though enemy nationals, reside 
and carry on trade in a neutral State, for the reason that they are subject 
to the control of and identified m interest with the neutral State rather than 
w'ith the enemy (p). Even as to liability to the incidents of land warfare, the 


(A) See Nys, Le Droit International, iii. 151. (1) Supra, p. 26. 

(tn) Sec vol. i. 212. (n) See vol. i. 190. 


(o) See pp. 26—31, supra. This would appear to be a sufficient answer to ttu' 
objection that the principle of domicil is " artificial ” or ” anomalous ” Othet> 
stigmatise is as “ barbarous,” although it is difficult to see on what ground.s tbc 
rival principle of nationality can claim any special sanctity. 

(p) As to the alleged difficulty in ascertaming and applying domicil, see vol. i, 
180; and as to possible difficulties arising where territory changes hands during 
war, p. 44, tn/ia. 
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U“st ot icsiclenLL' or domicil is eminently reasonable; for, even though 
neuti'iils residing in the belligerent State may have no interest in the quarrel, 
yet the liability is one which attaches ratione loci and not /atime persmce, 
w hiKt m voluntarily taking up their residence in the belligerent country neutrals 
mii.^t be deemed to have accepted all risks reasonably incident thereto (^). 
'ro ajiplj'^ any other te.st would in fact be to discriminate unfairly against 
lesident nationals 


THE E,\EMY CHARACTER OF CORPORATIONS^ 
NATIONALITY OR DOMICIL? 

DAIMLER CO., LTD. v. CONTINENTAL TYRE AND RUBBER CO. 

(GREAT BRITAIN), LTD. 

ffl916]2 A. 307 ] 

Case. I 'i 'his ivas an action commcnceil by a specially ciuloised 
wilt on the 23 kI of October, 1914, by the resjiondents, the Continental 
Tyre' Company, to recover from the appellants, the Daimler Company, 
the slim of £.^,(i05 . lbs Od. A summons under Order XIV. for 
leave to sign judgmeiil was opposed by the appellants on the grounds 
that the lesjiondent company and its officers were alien enemies, 
and consequently incapable of suing or of giving a valid discharge 
for the sum claimed and that the apjiellants were re.strained from 
payment by the Trading with the Enemy Act, 1914 Leave, however, 
to sign final judgment was given by the Master and affirmed by 
Scrutton, J., in Chambers His order was upheld by the Couit of 
Appeal, Huckley, L J , di.ssenting. 

The Continental 'Pyre Conqiany was incorporated undei the 
Companies Atts m 1905, and had its registered office m London. 
It was formed for the purpo.se of .selling in the United Kingdom tyres 
made in Germany by a German company. .At the date of the writ 
all the shaies weii* held by the latter company and by German 
subjects except one, which was held by the secretary, Mr. Wolter, 
who was born in Geimany but became naturalised in the United 
Kingdom in 1910. All the directors were German subjects, and all, 
piior to the issue of the writ, re.sident in Germany. 


(y) See vol. i. 204. 

3 (2) 
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Wolter stated in evidence that the business of the Continental 
Company was managed before and since the war by himself 
and two managers, both of whom were resident in England : that 
on his appointment as secretary, m 1907, he was authorised by the 
board of dilectors to give instructions for the issue of writs in this 
country without reference to the board, and that lie had freipiently 
caused waits to lie issued in the name of the com()any No miiiute. 
how'^vei, of any lesolution confeinng this .nithority, although some 
seal eh was made, could be found. 

Lush, J , accepted AVolter's evidence as to his authority, and in 
the Court of Appeal, Lord Reading, C J , who delivered the ojiimon 
of the majoiity, agieed with tins hnding 

Lord Reading held, first, that the coinpanv wais a sepaiiiti' legal 
entity, and did not change its charactei of an English enmpanv 
because on the oiitbieak of war all its shaieholdeis I directors 
resided in an alien enemy country and became alien ♦ nu's. and, 
secoiidl}, that the company’s solicitors bad aiitboriti > institute 
those proceedings on behalf of the company 

Judgment.] The House of Lords held unanimously th.it the 
.secretary had no authority to institute legal proceedings' therefore 
the action was irregular and ought to be struck out 

In view of the coiirsi* which the case had taken, a majoritv of the 
Court felt it necessary to express opinions of the t|uestion of status, 
though Lord Halsbury alone based his judgment on the jioint 

Lord Ilalsbur}', alone, held the Continental Tvre Comjiany an 
enemy concern Loid Shaw and Lord Parmooi held, ecjually 
distinctly, that it was not .so, on the ground that it was neither 
incorporated nor carried on business in an enemy count iv They 
both emphasised the fact that with the outbreak of war the control 
by the enemy directors was su.spended. 

Lord Atkinson was of opinion that no adequate evidence had been 
given as to where the company earned on business, and preferred, 
therefore, to make no observations on the subject. 

Lord Parker in a judgment, in which Lonis Mersey, Kinnear and 
Sumner concurred, admitted that it was unnecessary fur the jnirjioses 
of the judgment to decide the question of enemy character of the 
Continental Tyre Company, but in view of the importance of the 
subject felt it necessary to state his view of the law No one could 
que.stion, he says, that the corporation is a legal person, and how' can 
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tti(‘ conooptionK of nationality or residence lx* properly applied to 
such a person ^ 

• It is only by a tifi;ure of speech that a company can be said to 
haie a nationality or residence at all. If the jilace of its incorporation 
under iimiucipal law fixes its residence, then its residence cannot be 
changed, which is almost a contradiction in terms, and in the case 
of a company residence must correspond to the birthplace and 
country of natural allef»iancc in the case of a liviiifi; person and not 
to residence or commercial domicil. Nevertheless, enemy character 
dejiends on these la.st. It would seem, therefore, logically to follow 
that, in transferring the application of the rule against trading with 
the enemy from natural to artificial yiensons, something more than 
the mere place or country of registration or incorporation must be 
looked at The analogy is to be found in control The 

acts of .1 comjiany's organs, its directors, maiiager.s, secretary, and 
so forth, functioning within the .scope of their authority, arc the 
company’s acts and may invest it definitely with enemy character 
ft seems to me that similarly the character of tho.se who can make 
and unmake those ofiicers, dictate their conduct mediately or 
immediately, prescribe their duties and call them to account, may 
also be material in a que.stion of the enemy chaiact(*r of the company. 
If not definite and conclusiYe, it must at least be ptimd yucm rele^ ant, 
as raising a ])iesumption that those who .ire m fact undei the, 
control of those who aie jiuryiorting to act in the name of the 
comjiany. .iie in fact under the contiol ot those whom it is their 
interest to sati.sfy C’ertainly. I h.ivi* found no .uithoiify ro the 
contrary ’’ 

.■\fter leviewmg the ,\meiican and Knglisli cases, bold Riiker 
thought the law might be summarised m the following yiropositions — 

" (1) .A company incorpoiated in the United Kingdom is a legal 
entity, a creation of law with the status and capacity which the law 
confeis. It is not a natural yierson wntli mind and conscience To 
use the language of Buckley, bJ, 'it can neither be loyal noi 
disloyal Tt can neither be friend nor enemy ' 

“ (2) Such a company can only act through agents properly 
aiithori.sed and so long as it is carrying on bu.smess in tins country 
through agents so aiithori.sed and residing in this or .i friendly 
country it is primd facie to be regarded as a friend and all His 
Majesty’s lieges may deal with it as such. 
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“ (3) Such a company may, however, assume an enemy cluiracter 
'I'his will be the case if its agents or the jiersons in de facto control 
of its afEaiis, whether authorised or not, are resident in an enemy 
country, or, wherever resident, are adhering to the enemy or taking 
instructions from or acting under the control of enemies. A person 
knowingly dealing with the <“ompanv in such a case is trading vsith 
the enciu)’. 

' (4) The char.ictci ot individual shareholders cannot of itself affect 
flic cliaracter of the company. 

“ The enemy character of individual shareholders and then comliict 
qiay, however, be \ery material on the ipiestion whether the conpiaiu 's 
agents oi the persons in de facto control of its affairs an* in fact adhci mg 
to. taking instructions from, or acting under the control of cncimi's 

■■ This materiality will vary with the number of shareholdeis who 
.lie enemies and the value of their holdings The fact, if d be the 
fact, that after elimin.itmg the enemy shareholders, the iinmber id 
shareholders remamnig is insufficient for the purpose ol hold mg 
meetings of the com^iany or appointing directors or otliei offieeis 
may well raise a presumption in this respect. For cYiunple. in tlie 
present ease, even if the secretary had been fully authorised to 
manage the affairs of the company and to institute legal [nococdiiigs 
on its behalf, the fact that he held one share only out of 25,000 sliares, 
and was the only shareholder who was not an <*nemy, might well 
throw on the com]»any the onus of proving that he was not aetiiig 
under the control of, taking his instructions from, or .ndheung to 
the King's enemies in such mannoi as to imjiose an enemy charaeter 
on the company itself. It is a fortiori case when the secretary is 
witliout authoiify and necessarily de^iends for the validity of all he 
does oil the subseipient ratification of enemy sliarcholders. 4'he 
cireiiinstances of the present case were therefore such as to require 
close, investigation and preclude the propriety of giving lea\e to sign 
final judgment under Order XIV. r. 1. 

“ (5) Tu a similar way a company registered m the United 
Kingdom, but canning on business m a neutral country through 
agents proYierly authorised and resident here or in the neutral country, 
IS 'pr'md facie to In* regarded as a friend but may, through its agents 
or ]H*rsons in de facto control of its affairs, assume an enemy character. 

“ (6) A company registered in the United Kingdom hut carrying 
on business in an enemy country is to be regarded as an enemy.*’ 
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Lord Piirker ujipoars to have expressed no opinion as to the 
ajiplication of the principles he hud down to the facts of the ease 
before him 

I'Jiia case, thougli generally cited a.s the leading British case on the test 
as to enemy character of corporations, has very limited binding authority. 
VVe have indeed the dicta on this matter of the most eminent judges in the 
liighest Court of the land, but the actual decision was very limited in scope. 
It 18 unfortunate that neither in this case nor 'mJamcm v. J>riefontei7i Mined, 

I ]!H>2] A. C. 484, was it necessary for the Hou.se of I>ords to decide the question 
of the status of the corporation 

I’he matter here was raised on a point of legal procedure. A suiniiions un<U*r 
Older XIV. to leave to sign final judgment is a form of prcxiedure appropriate 
to cases where the defendant has no real defenee to a claim the character ol 
which is fixed and certain. Whore there is an\' substantial dispute on tlie 
l.iw or the facta, leave to defend should be given by the Master. The Daimler 
Company, having a clear defence, whether well or ill founded, to the action 
111 the plea of alien enemy, it woiihl apjiear that the Master should have given 
le.i\<.* to defend, fycave to defenil was not given, and the matter reached the 
House of Lords. 'I’here it was decided, not that the t'ontmental T>re 
(-'ompany was an enemy coiporation. but that the secretary had no 
.uithority to bring notions on its behalf, and could not procure such authoritj 
dining the continuance of the war. (’ircumstances Jiad m fact made it 
icLMlly imixissiblc to determine judicially during the war what the status of 
the company was. In view, however, of the course proceedings had taken 
in the lower Courts most of tlie loiw Lords felt bound to express then 
opinions on the enemy character of corporations suniniiirised above. 

I'wo mam views as to the test for enemy character of corporations have 
been put forwartl. Both proceed on a basis not accepted by all theorists, 
that a corpoiation is an artificial entity, a creation it may be of law', it may 
he of the fact of association for coninioii purposes. It has no will or motive 
(Kiucr ajiart from human agencies. That a company is something distinct 
alike from shareholders or directors is admitted. If, then, the test of enemy 
cfi.sracter de{jeiids on nationality or domicil, to whom can such an entity 
be said to owe allegiance, or where does it reside ? To that the simplest 
answer given is where the company is registered. A compani’ registered 
in England is an Knglish company. This may follow logically from one 
lino of reasoning based on the existence of the company as a distinct entity, 
but yet may not be altogether satisfactory in practice. The practical 
UKonvenience of the application of such a test may, however, well be 
exaggerated. Hven if such a company as the Continental Tyre Company 
were to be treated as an English company, the carrying on of business during 
the war would result, not in any immediate gain to the enemy country, 
but merely in the earning during the war of profits to be distributed after 
war among former enemy nationals. Xo control could be legally' exercised 
by the enemy directors during the war, even if it be the ease that the 
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functions of <m encinj’ director, unlike those of an enemy ])artner, are 
suspended, not abrogated, by war. 

In this oountiy, however, it would seem that the mere place of registration 
and incorporation is not conclusive as to the national status of the coinpanj 
'fhe majority of the House of Lords laid down, in effect, that the enemy 
character of the company was to be governed by the domicil of the controlling 
}K)Wcr. Whether this means where the |x)wer of control is legally vested, or 
<le facto control may be a matter for doubt. It is submitted that the dicta 
of Lord Parker, as stated, indicate de facto control. If, however, this is the 
case, the Continental Tyre Company would presumably have to be held to 
be an English company in the absence of an_\ evidence that tlu' secrctar\ in 
England was “ adhering to or taking instrui-tions from or acting under the 
control of the enemy.” 

A thud alteriiative combinable with, thoiigli not neicssariK identical 
in all cases with, the above test would be to take the place where the company 
carries on business or, where it operates in more than one country, its principdl 
place of business as the test. Cariying on business in the case of a compain 
would seem to be the nearest analogy to resilience in the case of an 
individual. This was indeed one of the tests adopted for certain iiinpo'cs 
by legislative enactment during the war of 1914—19. Originally l\\ the 
Trading with the Enemy Proclamation of the 9th of 8eptember, 1914. 
enemy character in the case of incorixirated bodies had attached ” onlv !(> 
those incorporated in an enemy country.” .4 Proclamation of the Htb ol 
September, 1915, made the place of canying on business an alternatnc 
additional test of enemy eharactei ISocn'Ic Anonywc liclgi dci, J/od ^ 
d'Aljustrel (Portugal) v Anglo-Belgian Agency^ 11915] 2 Ch. 409; ('nihal 
India Mining Co v. HociMe Coloniah Anversoise, [1920] I K. B. 753. 

I'his was also the test applied lor the ownership of a British ship uiidi i 
the Merchant Shipping Act, 1894. which was considered by the Court m the 
( ase of the Polzeath, [1916] P 117; ibid. 241. II\ the express tci ms of tin ai t 
a company was incapable of owning a share m such a ship unless it was both 
incorporated in the Biitish dominions and unless its “principal place of 
business ” was within the Ihitish dominions Foi the jmrposc of determining 
the principal placi* of business the Coiiit held that the place of control a.is 
decisive. 

Some assistance as to the views of the English Courts as to the position 
of companies may be gamed also from Tax cases. These, however, apjaar 
to establish little more than that the place of incorjxiration is not neccs-sanlv 
the place of residence of the com{>aiiv—a coinjiany resides where it caiiics 
on business. Goeiz cfc Co. v. Bell, [1904] 2 K. B. 136; Mitchells. Egyptian 
Hotels, Ltd., [19L5] A. C. 1022; De Beers Consolidated Mines, Ltd. v. Hone, 
[1905] 2 K. B. 612; [1906] A. C. 455; San Paulo (Brazilian) Railway Co v. 
Carter, 11896] A. C. 31; Stcedish Central Railway v. Thompson, [1925] A. C. 49.5, 
explained in Egyptian Delta Land and Investment Co. v. Todd, [1929] A. C 1. 

The effect of the Daimler Case was considered by the Court of Apfieal 
m In re Hilekes, Ex parte Mudesa Rubber Plantations (33 3’. L. R. 28). 
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In this case the company was registered in England, and all the directors, 
the secretary and the majority of the shareholders were English. But the 
main business of the company was the exploitation of a rubber estate in 
Herman East Africa, which up to 1911 was managed by Hiickes, a Herman 
subject, as their agent. It was held by Horridge, J., that as the company 
had been expressly formed to deal with a rubber estate in Herman East Africa 
and had appointed Hilckes as agent of the company there to ship rubber, it 
was a company carrying on busineas in an enemy country. 

Ujxm appeal Lord Cozens Hardy, M.R.. said it was necessary to see what 
was the control of the company. What had been called the brain and heart 
of the company—the control of the company—were all undoubtedlj’^ resident 
in London. If Mr. .lustice Horridge’s decision meant that a company which 
was m all other respects English but happened to have a commercial agent 
in an enemy’s country was an enemy, that seemed inconsistent with the 
[irinciples laid down in the Datmler and De Beer Canes. He could not sa.v 
that the fact that a British company did business in an enemy countre, 
.iiul had an agent there, turned it into an eneinv company. Coinjjare also 
Janson v Driefontein Mines, [1902] ('. 4H4, where the place of registration 

w as regarded as more important. 

It IS believed that the principles laid down b\ l^ird Barker are tho.se ujion 
which English Courts w ill act with regard to this inattcT. The judgments of 
Lord Shaw and Lord Bannoor also deserve c lo.se attention -they do not differ 
in jirinciyile from Ixird Barker's conclusion, laird Halsbury alone appears 
to la\ down a much broader doctrine wliuli. despite the legal eminenc(> of 
its author, is not likely to command a.ssent 

After much controversy, it was finally decidcsl in France, wheie at hc't 
most authorities hold to the sejiaiatc* entity theor\. that the Court might 
look at the real character of the coinjiany It was held by the Court of 
Cassation in Soctete Consenr Lenzhunj ((linnet (r) (1915). p. 1164). that the 
Court was entitled "to go to the bottom of things and ascertain whether 
It was a French conijiany m leality or such only in ajijieaiancc ' If the 
latter, that such companies weie peisonnes iiitirponees with whom trade was 
prohibiteil. .And the Courts went fuithei. and held that companies of a 
liredommant enemy charaetei inalliedoi ncutial teiiitoiy and having braiulies 
in France were enemy companies (.s). Foi instance, the Comiiagnie d'Assurances 
Nationale (Suisse, which had its head office m Basle and a branch office in 
Bans, and of which the directors and officers were predominantly Herman, 
was seipiestrated under the Deeree of the 27th of (September, 1914. (.'lunet 
(1916), p. 1278. Where, however, enemy' character was not predominant, 
the comjiany was not treatetl as an enemy comiiany- Clunct (1916), ji. (il(». 

In the United States the separate entity theory' prevailed throughout the 
war. In Fntz-Sc/iultz Co. v. Batmen Co., 164 N. Y". S. 454, the Court regarded 
a corporation as an entity separate and ajiart from its corporators. Its 
domicil was a matter of law within the State of its creation The Courts 
would not regard it merely as an association of individuals or regard the 

(r) Journal Le Droit International Pnv^. 

(s) Sec also Clunet, 1916, p. 613. 
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dojiucil or (‘liaractor of the corporation. “At the present tune,' said 
Justice Lehuian, “ the (biirts of this wimtry are wedded to tiie doctrine 
tliat the corporators of a corjxiration are conclusively presumed to he 
citizens of the same State as the corporation ” (t). The decision in United 
i^tates V. Deveaiix had licen much limited, if not overruled, and the 
statements by Lord Heading and l^ord Parker in the Daimler Cae,e, that tlie 
Supreme Court m that ca.se had laid down the principle that the Courts mai 
look behind the corporate name to ascertain the character of the individual^ 
composuig it was inaccurate. 


IL\EMY TERRirORY. 

CENTRAL INDIA MINING GO. v. SOCIETE COLONIALE ANVERSOISE. 

[11920] 1 K. B. 753.1 

Case.] This case arose on the application of the Plaiiititls, <i 
coinjiany registered in Boniliay, for a decl.iration tliat a contiact 
entered into before the outbreak of war with the defendant cotn[)aiiy 
was no longer binding as involving trade with an alien encm> in time 
of war Till' defendant company was incorporated m Belgium and 
registered <it Antweq) On the German occupation of that place 
it removed its goods and money to London, but in order to keep tlie 
company alive under Belgian law, held its statutory meetings and 
meetings of directors, at which only formal business was transacted, 
111 Antwerp, and, in order to prevent the German authorities from 
winding up the company, collected and paid debts at that place. 

Tiio case turned on a Proclamation of the 14th of September, 191.i, 
issued under the statutory authority of the Trading with the Knemy 
Act,s, wherein it was laid down that the term ' enemy ” includes 
anv incorporated company carrying on business in any teiritory 
for the time being in hostile occupation ” Rowlatt, J., held the 
company must be treated as an enemy anti the Court of Appeal 
(ISciutton, Ij .f , dissenting) felt themselves bound to uphold his 
judgment. 

The question in this ease for decision was, as in the earlier case of 
Soci&te. Anonyme Beige des Mines d’AljusIrel (Portugal) t. Anglo-Belgian 
Agency, [191.5] 2 Ch. 409 ] 2 C'h. 409, one of construction of a temporary 


(t) ISce also Stump/ v. Scheiber Brewing Co., 242 Fed. Rep. 80. 
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3og»sJ<itivo enactment. Yet that enactment, it is submitted, followed the 
fiile adopted in the jja-st by the British Courts as to the enemy character of 
terriforv under enemy military occupation. Though it i.s true that military 
occupation has m some respects effects far short of actual change of 
sovereignty, yet for purposes of trade during war, control by the enem> is 
■the decisive factor. Conversely territory under enemy sovereignty, but whore 
ni fact no effective control by the enemy e.xists, may be held neutral for 
piiriMj-es of trade. The Fnvut (.5 (1. Bob. 10(5), (Ijouisiana had been coded 
h\ Spam to France by the Treaty of San Idelphonso, 1796, but actual 
transfer to France had not taken place at the time of the capture. The 
inhabitants of the territory were held still Siianish.) The Boletta (1H09), 
Fdwards, 171 (a case where a caigo on a Danish shij) was eondeuined as being 
tli(‘ proi>erty of Ionian Island merchants having been captured at a time when 
the Ionian Islands were apjiarently still Russian, but were oeciipieil by 
FreiKh troojis tiiidei circumstances from which the Court infeired i essioii to 
Fr.ince by a secret clause of the Treaty of Tilsit). 

T/i( Manilla, E(hvaid.s, 1; The Dart and Happy Couple, cited in The Manilla, 
Edwards, 1, The Santa Anna. Edwards, IHO; The Eliza Ann (Islll), 
J Dods. 244, .supra, p. 21. 

At first sight the case of Geiat>itno (1857), II .Mooie, I*. (.'. 88. ap|K‘aM 
"•ontrary to this principle, and it was so cited m former editions of this work 
4'he circumstances of the case were, however, very |ioculiar—the decision 
deiieiiding on the s£iecial facts of the case, and it cannot safely be lelieil on. 
I’lie cargo belonged to Ionian merchants who at the time of the Russian 
•oiiupation of .Moldavia and Wallaclua were residing at flalatz. They were, 
therefore, foreigners domiclod on the territory whom the Court felt should 
have had opportunity to withdraw if the territory had become enemy (p. 105). 
The (Kcupation of the Provinces had liecn regarded by Russia from the first 
as purely provisional, and it had in fact terminated by an order given three 
weeks after the capture. The conduct of the captors after capture had been 
highly irregular. There was, theiefore. no circumstance w'hich would 
incline the (lourt to decide doubtful [loints of fact in favour of their contention 
The decision against the captors, therefore, though justified by the sjK*cial 
facts, must be used with caution as a jirecedent as to general principles. 

As Pitt-Cobbett observes;—So far as these rules (the rules which he deduce.s 
from the case of the Oerasimo) imply that the {lerinanent national character 
of a, place and its inhabitants cannot be altered by military occupation, 
-or by anything short of definitive conquest or cession, they are quite' in 
accord with established principles («), and are equally recognised by the 
Courts of other countries (ar). But so far as they fail to recognise that even 
•1 temiKirarj occupation and control of home or friendly territory by an enemy 
will warrant it being trcatcil as hostile for commercial as well as belligerent 

(a) See Hague Convention IV. 1907, Art. 42; and p. 166, infra. 

(.c) See, in the French Courts, Vdlaaeque'a Case, where it was held that a crime 
committed by a Frenchman m temtory belonging to Spain, but at the time 
occupied by the French forces, was a crime committed on foreign territory . 
•Ortolan, i. 324; and in the .\merican Courts, Neely v. Henkel, 180 U. S. 109. 
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purposes, they do not api)ear to be in keeping; with the practical exigencu'- 
of war. Nor are they m accord with the American decisions on this subject. 
The exigencies of war require that all territory which is under the actual 
control of the eneini’ should be subjected to the same restrictions of trade .in 
enemy territory proper, and with the same eomsequences to individuals 
engaging in such trade, not because the latter have become persona 11> 
hostile, but because b^ their trade they contribute to the strength and 
resources of the eneiiiy (y). Hence the Amc'rieaii Courts, whose dcciNions 
on this subject are cited with approval in the English tex t - books (:). 
whilst fully recognising that aerpiisitions made during the war are not to be 
considered as jx'rmanent unless confirmed by treaty («), yi't adopt the view 
that, when either home or friendly territory has jiassed into the occupation 
and control of the enemy, it must be treated as enemy territory, in thi' 
technical sense of the laws of wai, for commercial as well as for belligcicnt 
purposes. So, in Bentzrn v. Boyle, 9 Cranch, 191, it was licld by the [Inited 
States Sujircme Court that the Island of Santa Cruz, which belonged to 
Denmark, but had during war between that country and (heat Britain 
hc'en occupied by the latter, must be regarded as British, and heme ;in 
enemy territory for all the purposes of the war then jirocceding betwten 
Creat Britain and the United States; and that the produce of estates 
owned there, even by a jierson resident in a neutral country, must, if still, 
remaining in the hands of the owners of the .soil, be treated as enemy ])roi>ert\ 
and as liable to capture on the sea by the United States (6) If an enciiu 
occupation of national or friendly territory confers a hostile character, it would 
seem to follow that n national or friendly occupation of enemv terntorc must 
free it from it,s enemy character. N’cvertheles.s, it was held in the cum of 
The ('ircassian. 2 Wall. 1.35, that the capture and occui>ation by the I'tuted 
States forces of the city and port of New Orleans, which the_\ had pre\ioiiNl\ 
held under blockade, did not have the effect of susjiending its ciuiiu 
character or of terminating the blockade, and hence that a British ncsnO 
which had entered the jiort after the occiifiation wa.s .still liabli to 
condemnation (f). This decision, however, afterwards became the subjci t 
of a claim before the British and American Claims Commission, which made 
awards in favour of the claimants to the extent of .'>22.5,(M)0 {d). 

(y) iIalJ,§ 172. (z) Hall, § 172. («) Tayloi, boJ 

\b) See 8<ott, 080, and Wheaton (Dana), 421, n. The same rule lias also lacn 
ajiplicd in the Customs c.csc.s, as m F. v Rice, 4 Wheat 246, Scott. 707, 
where it wa.s held that an Aniciicaii port then occupied by the British was to Ire 
icgarded as Briti.sh tcriitory for ciistom.s purpo.see, and licncc that c'oods 
imported during that time were not lialilc to American duty after evaluation 
Itut in Flemuiy v. Rage, 9 How. 603, Scott, 708; this was held not to apjil^ to 
goods nnported into the United States from Mexican territory, then in occupation 
by the United States forces, so as to exempt such goods from duties payable tin n on 
a.s coming from a foreign country. 

(c) The reason assigned was that the surrounding districts still lemaincd 
liostilc and the occupation subject to the ^ icissitudes oi war. 

id) Sec Moore. Int. Arb. iv. 3911, Hall, § 172, Scott, 81.5, n. NcvcithcUss 
the decision was approved and followed in The Aduln, 176 U rS. 361; see i/'/ra,. 
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(iKNERAi. Notes — Hnem;/ Territory. —The question of w liat constitutes 
encin\ territory is inqxirtant, first, as deterniinin>{ the lanwe of military 
and naval oix-rations, and the legality of hostile captures, in so far at least 
as these are forbidden within neutral territory anil waters P'or this pur[K>se 
enemy territory will include—(1) territory owned bv the enemy State, 
including all territorial waters and attendant areas, as ascertained by the 
la iiniples and methods jirevioiisly referred to(e); (2) territory leased or held 
ill U'-ufriiit by the enemy State, or included within the limits of its colonial 
protectorates (/■), (.3) territory oieiipied and administered by the enemy 
Stati', eithei permanently oi for an indefinite {jcriod. even though the 
nominal sovereignty may lemain in some other Power (gr); (4) territory' held 
bv the enemy State jointly with anv other Powei. provided the actual control 
and excieisi' of authority are vested m the former (/i), and, finally', (5) territory 
which, although otherwise friendly, has Ix-en temixirarily occupied by, and 
is under the jiresent control of. the enemy'(i) In the second place, both in 
the British and other systems which adopt the ciitenon of domicil as a test 
of enemv character in war. the question of what constitutes enemy territory 
is, as we liave seen, impoitant as determining the commercinl disabilities of 
|K‘rsons donueiled there and the liability of their property to maritime capture 
The nature of the rules applied in this connection have already been 
sufficiently mdiiated (k) 


THE EFFECT OF WAR ON TREATIES AND OTHER 
ENGAGEMENTS OF THE BELLIGERENTS 

THE SOCIETY FOR THE PROPAGATION OF THE GOSPEL IN 
FOREIGN PARTS v. THE TOWN OF NEW HAVEN AND 
WHEELER. 

[8 Wheat 464, Scott, 93 (1823).] 

Case.] The plaintiff .society' wa.s a British corporation, established 
by royal charter in 1702 for promoting certain religioins objects In 
1761 the Governor of New Hamp.shirc had granted to the inhabitants 
of that province a certain tract of land, which was to bo incorporated 
into a town undei the name of New Haven, and to be divided into 
sixtv-eight .shares, of which one was granted to the plaintiff society. 
The tract in (piestion was subsequently divided among the grantees, 

(«■) See vol. i. 96. {/) /6irf. 101. 

(7) See vol. 1. .50, 106 

(/i) Ibid. ,50; Hall, § 16;5; and Oppenheim, 11. §§ 166, 167. 

(i) So, too contraband destined for territory even temporarily occupied by 
the enemy is to be regarded as having a hostile destination: sec'Oeclaration of 
London, Arts. 30, 35; and pp 498—502, infra. (k) Supra, p. 43. 
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and a portion assijjnnd to the society. In 1794, aftei the Anieiuart 
K<>volution, the Legislature of the State of Vermont, jiassed an Act 
purportinj;: to confiscate these and other lands f'ranted to the society, 
in favoiii of the to\vnshi])s in which they were re.sjiectively sitiiateiL 
and lurther anthorisiii}' the selectmen of each townshi]) to lecovei 
^ueh lands and to lease them for school purposes. Tn I Son liy 
viitue of this law. the .selectmen of New Haven e.xecntod a ])eipetual 
hsise of a part of the society's lands to the defendant, Wheehn. islio 
thereu])on entered on the lands and thereafter hold ])ossession of 
them' the society having ajiparently made no attempt to as^dt it^ 
title until the commeneenient of tlie jiresent proceedings 

.4rt. 6 of the Treaty of ])eace of 1783 between (Jieat Britain and 
the United States }»rovided, in effect, that no confiscation slionid 
he made or ])iose(ution commenced agam.st any person for h.iving 
taken part in the war. and that no person should on tliat account 
suffer any loss or damage in person, liberty or property \rt of 
the Treaty of 1794 between the same parties fmtlici jnovided that 
British snb|erts who held lands in the United States should continue 
to hold the same according to the nature of their le.spective ('states 
and titles, and that with respect to such lands and all legal reniedie- 
incident thereto neither they nor their heirs or assigns should he 
regarded as aliens (/) In 1812, however, war again broke out 
lietween the })artie.s to these Treaties, which was terniinated l>y tin 
Treaty of Ghent in 1814 The present suit Avas an action of ejectment 
brought by the society against Wlieelei in re.sp<“CT of the lands leased 
to him It was originally brought in the Veiriiont f'lrcuit Court 
tint the judges of that Court being divided in opinion, the question 
was ceitifieil. in the form of a .special verdict embodying the t.icts 
aliove mentioned, to thi* Supreme Court for its opinion. At the 
healing it was coiiteinled {inter alia) on behalf of the defend,infs. 
(1) that the society, being a foreign corporation, was incajiable of 
holding land in Vermont, and that its rights were not therefore 
protected by the Tieaties of 1783 and 1794, (2) that, even if they 
w^ere so protect(>d, the effect of the sub.sequent war of 1812 between 
Great Britain and the United States was to put an end to tliose 
Treaties and all rights derived thereunder, except in so far as thev 
w'cre preserved by the subsequent Treaty of peace, which in the 


(1) This provision being reciprocal. 
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])r(‘bent case contained no sueli leseivation. The Comt, howcAci, 
by a majority, held that the.se objections could not be .sustained, and 
that on the sjieeial verdict jiidf'inent mu.st be entered for the plaintitT 
society 

Judgment.] It was held, in efteet (1) that the capacity of private 
pel.sons bcin<f British subjects, oi of eoiporations created liy the 
Biitish Crown, to hold lands or other jiroperty in the United State.s, 
was not affected by the Revolution. (2) that the terims of Art. b ot 
the Treaty of 1783. which were unqualified and which purjiorted to 
piotect the rights of all jiersons on either side from forfeiture or 
confiscation by leason ol any pait which they might have taken in 
the w’ar, extended to ])ioteet propeity of corporations equally with 
that of natuial persons. (3) that the title of the .society as thus 
protected, and as confirmed by Art 9 of the Treaty of 1794, could 
not be forfeited by any inteimediate Act of the Legislatuie of Vermont 
or othei jiroceeding for defect of alienage and (4) that even if such 
Trinities had been terminated, as was alleged, by the subsequent 
wai of 1812. and even if the lights thereunder had not been revived 
l»v the Tieatv of 1814. this would not dive.st right.s ot property which 
had been already acquired luidei them, any moie than the repeal 
of a municipal law would affect right.s that had already vested daring 
ifs existence Xoi was the Uourt inclined to admit the docfiine 
which had been urged at the bar—that treaties became extinguished 
ipso facto by war as between the parties thereto, unless they were 
exiires.sly or impliedly revived on the return of peace Whatever 
might be the latitude of doctrine laid down by writeis on the law 
of nations, dealing with the subject in general terms, it was clear 
that that doctrine was not univ'ersally true There might be treatic'' 
of such a nature, as to their object and import, that wai would jnit 
an end to them. But where treaties contemplated a permanent 
.irrangement of territorial oi national rights—or were meant to 
provide for the event of war—it would be again.st every principle 
of just interpretation to hold them extinguished by war. If such 
were the law, then the Treaty of 1783, which had fixed the limits of 
the United States and acknowledged their independence, would be 
gone; and the struggle for both would have to be begun again. The 
Court was therefore of opinion, that treaties .stipulating for permanent 
rights and general arrangements, and professing to aim at perpetuity, 
or to deal wdth the case of war as well as of peace, did not cease on the 
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occurrence of war, but were at moat only suspended whilst it lasted, 
and that such treaties, unless they were waived liy the parties, or 
unless new and repugnant stipulations were made, revived m their 
operation at the return of peace 


Directly", this case decides that, from the iioint of view of the Amcuraii 
(V)iirts private rights which have been acquired or eonfiriiied by treaty 
will not be divested by subsequent war between the parties Incidentally, 
it also embodies a judicial declaration of the principle that treaties stipulatiiiK 
for permanent rights, or jiurjiorting to be jierpetual, or contemplating a state 
of war, do not tease on the occurrence of war. but are at most suspended 
whilst it lasts, and revive on the restoration of peace in default of contrary 
agreement, and with this eonclusion both the doctrine of the Knglisii 
Courts (m) and the present international practice may be said to agiee. 
Subject to these recognised exceptions, however, the predominant Anglo- 
American view' appears to be that treaties previously subsisting belween 
the belligerents are put an end to by war, unless expressly revived In) 'I’lie 
question yvhether a treaU or stipulation yvas intended to sel up a 
■' jiermanent state of things ” must be judged in the light of the terms of 
the treaty or stipulation, and the circumstances of each paiticulai case 
T'hi' controversy already described, which arose between (Ireat Britain and 
the United States after the yvai of 1812 as to yvhether certain concessions made 
to the latter under the previous Treaty of 1783 ha<l oi had not been 
abrogated bv the war, yvill serve to illustrate the application of this 
principle (o) 


THE RUSSO-DUTCH LOAN, 1854. 

f I’arliamentary Debates, 3rd Senes, Vol. CXXXV. 1096 (l8o4) 1 

Case.] In 1814, Great Britain, in consideration of being .illow'ed 
to retain certain Dutch colonies and dependencies whicli she had 
acquired during the war, undertook to pay a moiety of a certain 
loan which had been made by Holland to Russia during the war 
By a Convention of the 19th of May, 1815, embodying the terms of 
this arrangement, it was agreed between the contracting parties (p), 
that the payments on the part of Great Britain should cease and 
determine if the possession and sovereignty of the Belgic jirovinees 


(m) Sutton V. Sutton, 1 R. & M. 663. 

(n) The. Frau llsabe, 4 C. Rob. 63; Phill. iii 794, and authorities there cited, 
Westlake, u. 31; Wharton, ii. 43, Moore, Digest, v. 372. 

(o) See vol. i. 156. 

Ip) Great Britain, Holland and Russia. 
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should at any time pass or be severed from the dominion of the 
Kini' of the Netherlands; but that the obligation of payment should 
not be interrupted by the outbreak of war between any of the three 
contracting parties. On the subsequent separation of Belgium from 
Holland m 1831, Oreat Britain, conceiving that even though released 
by the letter of the Convention she was still bound in equity to adhere 
to the engagement, concluded on the lOth of November, 1831, a new 
Convention with Russia, whereby—after reciting that the object of 
the earlier Convention was, on the one hand, to afford Great Britain 
a guarantee that Russia would on all questions concerning Belgium 
identify her policy with what Great Britain deemed best for the 
maintenance of the balance of power in Euro])e; and, on the other, 
to secure to Russia the payment by Great Britain of a portion of 
her debt to Holland—Great Britain engaged, subject to the consent 
of the British Parliament, to continue the payments .stipulated in 
the Coiuention until the debt had been fully liquidated 

The issue as raised in Parliament.] On the outlireak of war between 
Great Britain and Rus.sia in 1851, a motion was made in Parliament 
to the effect that Great Britain should renounce her obligation to 
make any further payments, on the ground that Rus,^ia had violated 
the general arrangements of the Congress of Vienna. The motion 
was, however, rejected ujion the ground, among others, that “ Great 
Britain being at war with Russia was bound liy a reg,ird to her 
nation.d honour to be more than ever jealous of affording the slightest 
ground for tin* accusation that she wished to re])udiate delits justlv 
contracted with the Power which was for the time being her 
enemy " (r/). In consequence of this, the interest on the loan w'as 
paid throughout the war to the agents of the Russian Government. 


The earlier ronvention, it will be seen, containwl an express stipulation 
that performance should not be interrupted by war. It is now universallv 
recognised that the obligations of treaties which either contemplate or are 
expressl\' declared to be unaffected by war are not inqmired thereby. The 
second Convention, however, contained no such stipulation; and the incident 
may therefore be said, having regard both to the conclusion arrived at and the 
grounds on which it was based, to sanction the view, which is now also 
generally accepted, that the outbreak of w'ar w'lll not of itself (r) discharge 

(g) Twiss, u. 112. 

(r) For the consequences of the war may render performance impossible, or 
the debt may bo cancelled by treaty as the result of the war. 

P.C. 4 
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or extinguihk debts or other financial obligations previously subsisting cither 
between the belligerent States themselves or between one of them and thi’ 
.subjects of the other This rests in part on tlie fact that such engagements 
are contracted on the faith of the national honour; but in pait also on an 
appreciation of the fact that, but for the existence of such an undcistanding, 
the procuring of loans, especially from individuals or corporations, would 
be at once more difficult and more costly (s). In the case of loans by indu idiials, 
this jirinciple is now probably fully recognised; but as regaiiK hn.incial 
obligations subsisting between the hostile States theinselve.s, its precise 
limits are, as we shall see, not so well ascei tamed (/) 


CiENERAL Notes.— Effect of ll'ar on Treaties :—(\) Opinion— the 
question of the effect of war on treatie.s previously .subsisting between the 
belligerents there is much diversity of opinion. Some writers opine that such 
treaties are only susjiended by war, unless they are from their veiv n.vturc- 
or terms contingent on peace (m). Others opine that all treaties are abrog.ited 
by war. subject, however, to certain exceptions, the range of whi< h \.nu's 
with different writers(ar). Others, again, draw a distinction between 
treaties proper, such as Treaties of commerce, extradition, and illi.uu'c, 
which are said to be abrogated by war and not to revive on the lotoiatiori 
of peace except by express stipulation, and what are called “ tr.ui'itors 
conventions,” such as ce.ssions of territory, settlements of bound.irv, and 
grants of .servitudes (y), w'hich are not generally affected by wai, although 
liable, of course, to be displaced by some n<“w disposition made on tht> 
conclusion of peace (z). Beneath this divergence of opinion, however, tlieri* 
is a certain element of eonimon agreement, in .so far as some kinds of tieaties 
are universally recognised, either by way of rule or excejition, as suivivmg 
the war, whilst other kinds again are equally recognised as being abiogated 
by war (a). 

(ii) Practice —With respect to the practice of States, it was at one time 
usual on the outbreak of war for each belligerent to make a public proclamation 
that all treaty obligations between the parties were at an end(h) This 
practice has long since ceased, but it is probably responsible in some degree 
for the prevalent view that the effect of war is to abrogate all Treaties 
which are not in the nature of dispositions. Hence m recent times it has 
been the usual, although not invariable, practice for States which have been 
at H'ar to assume that treaties have been abrogated, and on the restoration 
of peace to revive expressly all treaties which have not lost their application 
and which the parties desire to maintain. Such an assumption, .it any 

(s) Hall, § 144. (t) Inf,a, p 

(it) Taylor, 461. O) Thill, in. 795. 

{y) These lieing really in the nature of dispositions, .see vol. i. .340. 

(z) Hall, §12.5, Wheaton (Dana), 352, n., Nys, in .53—54. 

(a) Westlake, ii. 32, n. 

(b) Phill. iii. 793—794. 
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rate, appears to have prompted the arrangements made by the Treaty of 
Pans, on the close of the Crimean War. Again, on the close of the war 
of 1859, all prior 'rrcaties were confirmed by the Treaty of Zurich as between 
Austria and Sardinia, although not as between Au.stria and France. At the 
close of the war of 1866 all prior Treaties were revivwl as between Austria 
and Italy; and also, in so far as they remained applicable under the altered 
conditions, between Austria and Pni.ssia. By the Treaty of Frankfort, 1871, 
Treaties of commerce, navigation, extradition, and certain Conventions 
relating to lopyright and railways were expressly confirmed, although no 
mention was made of other Treaties (c) The Treaty of .Shimonoseki, 1894, 
regarded all Treaties as cancelled, and made piovision for a new commercial 
Treaty. At the close of the .Spanish-.Vmeriean War no provision with respect 
to Treaties apjiears to have been made by the Treaty of Pans, 1898 (d); 
but by the subsecjiient Treaty of Madrid, 1902, Art. 29. it was provided 
that all 'Preaties in.ade between the parties prior to the Treaty of Pans should 
be abrogated, with the exception of a Treaty of 1834 (c). After the blockade 
of the Venezuelan ports by (treat Britain in 1902, it was agreed by a protocol 
of the 13th of February, 1903, that, inasmuch as it might be contended that 
a state of war had existed, and that all Treaties had been abrogated, it 
should be recorded by an exchange of notes that a certain Treaty of 1834, 
which it was desircxl to eontinue, should be renewed and confirmed (/). The 
Treaty of Portsmouth, 1905, which put an end to the Russo-.Japano.se War, 
contains no express provision on the subject, beyond a recital that the prior 
Treaty of commerce and navigation had been annulled by the war, and a 
stipulation that jxmdmg the conclusion of a new Treaty the subjects of each 
party should be treated by the other as favourably as those of the most 
favoured nation (3). In 1911 Turkey declared all her Treaties with Italy 
to be dissolved, and by the Treaty of Lausanne, 1912, they w'cre all renewed. 
The Treaties of peace between Greece and Tiirke}- of (he 14th of November, 
1913, and between Serbia and Turkey of the Ist of March, 1914, followed 
the same course, but that between Bulgaria, Greeie, Montenegro, and 
Roumania of the 28th of July, 1913, was silent as to Treaties, whilst that 
between Bulgaria and Turkey of the 16th of September, 1913, renewed 
postal, telegraph, and railway Conventions, and expressly revived a Convention 
of navigation and commerce. 

For the provisions of the peace Treaties with Germany and her Allies 
after 1918, see Treaty of Versailles, 1919, Arts. 282—289; Treaty of St. 
Germain, Arts. 234—247; Treaty of Sevres, 1920, Arts. 269—280; Treaty of 
Trianon, 1920, Arts. 217—230; Treaty of Neuilly, 1919, Arts, 162—176; 
Treaty of Lausanne, 1923, Arts. 99—100. 

(c) Hall, § 126. 

{d) B. & F. S. P. vol. xc. 382. 

(e) Relatmg to the settlement of certain claims between the two countries: 
see B. & F. S. P. vol. xcv. 816. 

(/) See vol. 1. 354. 

(g) Art. 12. Hall, § 125; Takahashi, 776. 
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The principle adopted at Versailles appears to have been to treat those- 
bilateral Treaties not falling within well recognised exceptions to the rule 
of abrogation, as mentioned below, as abrogated unless expressly revived— 
the victorious Powers being given an option to revive in most instances. 
Conventions of a purely economic or technical character even of a inultilaterall 
character in view of the changed economic situation were in general treated 
as ended, unless specifically reneweil as was done in a number of cases. 
But it was recognised that the Treaty rights and duties of third States are 
not dissolved by the outbreak of war between their co-signatories. 

Rule of Abrogation and its exceptions .—Having regard to this divergence of 
opinion and the absence of complete uniformity in practice, it is probably 
safer to assume it to be the general rule that Treaties previously subsisting 
between the belligerents are abrogated by war, and to leave it to the parties 
to revive them, either expressly or impliedly, on the restoration of peace if 
they think fit; and this conclusion is confirmed, not only by the comtiinn 
practice, but also by the consideration that it would otherwise often be 
difficult, in view of the changes wrought by the war in the circumstances 
and relations of the parties, to determine prcci.sclj’ how far prior Treaties 
retained their applicability. This rule is, however, subject to a great vai'ict\' 
of exceptions. In dealing with these it will lie convenient to distinguisli 
between Treaties to which the belligerents only are parties and Treaties 
to which other Powers are parties:—(1) Amongst Treaties of the former 
kind we may exempt from the primary rule of abrogation the following 
classes:--(a) Treaties which expressly contemplate a state of war 
e.g., the Treaty of 1794 between Great Britain and the United States, 
which provided against the sequestration or confiscation of private debts 
and certain other kinds of proiierty in the event of war—or which are 
expressly saved from being affected by war, e.g., the stipulation contained in 
the Treaty of 181.5 between Great Britain and Russia, which provided that 
the payment of interest on the Riisso-Dutch loan should not be afteeted bv 
war {supra, p. 49). (b) Treaties which create or define rights tn reui, such 
as Treaties ceding territory, defining boundaries, creating servitudes, or 
recognising international status. This exception rests on the fact that 
such Treaties sujiply in international transactions the place of dispositions or 
settlements in private life, and that once such rights have been created or 
recognised they then depend, not on treaty, but on the general law, even though 
the Treaty may remain as a source or record of title (h). But this will not apply 
to rights which clearly appear, either from the terms of the Treaty or the 
circumstances of the tase, to be in the nature of merely temporary 
concessions (i). Moreover, even the exercise of rights accruing under 
dispositive treaties may be suspended during the war, or displaced by other 
arrangements made in consequence of it, although it will otherwise revive 
automatically {k). (c) Treaties which, although not in the nature of 

(h) Vol. 1. 340; Hall, § 125. 


(1) Hall, § 126. 


(0 Vol. I. 156. 
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•dispositions, are nevertheless intended by the parties to set up some 
permanent relation or arrangement, such as Treaties regulating the 
Requisition of nationality, or mutually conceding to subjects of either party 
the privilege of holding lands within the territory of the other. The 
operation of such Treaties again may be suspendcii by the occurrence of 
war (1); but for the rest, they will retain their validity, and their operation 
will revive on the restoration of peace without express renewal, unless 
positively rescinded (m). But where war is resorted to as a means of 
compelling the fulfilment of a Treaty, and especially where it arises out of a 
dispute as to the meaning of a Treaty, it would seem that the Treaty must 
be deemed to have been annulletl by the war, unless revived by express 
stipulation (n). (2) With respect to Treaties to which other Powers than 

the belligerents are parties, these will not, in general, be affected by the out¬ 
break of war between particular signatories, but will continue to bind other 
Powers, and will revive even as between the belligerents themselves when 
the war comes to an end. So the great law-making Treaties, previously 
referred to (o), remain unaffected by war between the parties (p). And 
even where such treaties are subject to denunciation, it is frequently 
stipulated that they shall remain obligatory for a year from the time at which 
the notice of denunciation is given, which would ordinarily serve to prevent 
them from being denounced in anticipation of war (g). The great international 
settlements (r) are also unaffected by war between particular signatories; 
and even if the war should arise over some matter contained in the Treaty, 
it would seem—in so far as the matter can be said to be governed by legal 
•rules—that no new arrangement can strictly be made without the consent of 
the other signatories, although this is frequently disregarded in practice (s). 
^Nevertheless, where a Treaty of this character imposes obligations of an 
active kmd, it is rccognscd that the discharge of such obligations may be 

(/) As where the municipal law or policy precludes enemy subjects from 
availing themselves of such rights during the rontimiancc of war. In the 
Turco-ltalian War, 1011, Turkey nssued a notihoation that Italian subjects would 
no longer be entitled to the benefit of the capitulations, which, in the circumstances 
•ind having rcganl to the suspension of consular func tions, appears to have been 
warrantable, at any rate, during the continuance of the war. 

(m) Although even m such cases the precaution of expiess renewal is sometimes 
adopted. 

(a) Hall, § 125. 

(o) See vol. i. 11. 

ip) Many of the conventions framed by the Hague Conference of 1907 are 
.intended to apply to a state of war. 

iq) See the Geneva Convention, 1906, Art. 33. 

(r) See vol. i. 12. 

(«) On the conclusion of the Russo-Turkish IVar m 1878 the re-settlement 
of the various issues under earlier settlement of 18.56 was submitted to the 
Congress of Berlin, which was attended by all the parties to the Treaty of Pans, 
1856, Italy taking the place of Sardinia- see vol. i. 12, 4th edit. But the 
anne.xation of Bosnia and Herzegovina by Austria, m 1908—see vol. i. 50—and, 
more recently, the virtual abrogation of the Algeciras Convention of 1906—see 
vol. i. 107—although in each case without war, were effected without reference 
•to the parties to the original settlement. 
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temporarily sus|jended by the existence of a state of war between the parties 
or some of them, both by reason of the impossibility of united action and 
of the fact that an active fulfilment of the treaty obligations might be 
inconsistent with the requirements of self-preservation of the Powers 
involved in the war. Such, for exanijile, would have been the position of 
France, in 1870, as regards the guarantee of the integrity of the Ottoman 
Empire, to which she was a party under the Treaty of Pans, 1850. Treaties, 
moreover, which are from their very nature dependent on a continuance 
of friendly relations, such as Treaties of commerce, are necessarily abrogated 
by war so far as the actual belligerents are concerned, even though other 
Powers may be parties thereto. What has been said with respect to 'freaties 
generally may also be taken to apply to particular stipulations contained 
in a Treaty, for the same Treaty may contain stipulations some of which are, 
and some of which are not, abrogated by war (<). 

Ejfect of ir«r on the Financial Engagements of States .—Such engagements 
may exist either with other States, or with individuals or corporations. On 
thi,s subject the following conclusions apjiear to be warrantable in principle, 
as well as from the standpoint of modem practice, so far as that extends — 
(1) Where money has been lent to a State on the faith of its public ciedit, 
the fact that the loan or any part thereof has been subscribed or is held bv 
nationals of a State between which and the debtor State war has broken 
out will not justify either a repudiation of the debt or a sequestration of 
principal or interest. That private interests in public debts ate exempt 
from reprisals and sequestration, both in iieacc and war. may jirobablN be 
taken to have been established as one ot the results of the contro\eis\ 
which took place between Great Britain and Prussia m 1753 with 
respect to the Silesian loan («). whilst it has also been affirmed by partitul.ii 
Treaties (a;), and is now still further strengthened by the desire of States 
to maintain their credit in the money markets of the woild (y). At any rate, 
the practice on the subject is virtually unbroken (s). Even the Southeiu 

(t) On the subject generally, see Hall, § 125, Westlake, ii. 29, Lawrence, .‘ios, 
and Taylor, 460. 

(m) See vol. 1. 347, and Satow', The Silesian Loan and Frederick the Gicut, 
1915. The aspect of such cngagemeiit.s as debts of honour was specially dwell 
on in the British statement of the ease and met with general approval 

{x) As by the Treaty of 1794, made between Great Britain and the United 
States, which provides that neither the debts due from individuals of one nation 
to the individuals of another, nor shares, nor monies which they may have in the 
public funds, or m the public or private banks, shall in event of war be seque.stratcd 
or confiscated; it being declared unjust and impolitic that debts and engagements 
contracted and made by individuals having confidence m each other and in their 
respective Governments should ever be destroyed or impaired on account of national 
differences: see Ait. 10 

{y) Under existing conditions, moreover, the same end is attained owing to 
the fact that the securities issued for such debts are usually of a negotiable cliaracter, 
and ran thus be transferred to neutrals, against whom the plea of enemy character 
would be unavailable: infra, p. 109. 

(z) Soviet Russia is an exception. 
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(Jonfederacy, m 1861, m decreeing the sequestration of the property of alien 
enemies, excepted “ public stocks and securities.” (2) In the case where a 
State, or group of States, guarantee a public loan made by individuals to some 
other State, the liability of the guarantors to the principal creditors would, 
in view of the same considerations, not be affected by the outbreak of war 
between the debtor State and one or more of the guarantor States; and the 
same would apply to any liability that might be incurred towards the 
guarantors by the debtor State itself, although in this case subject to the 
possible qualifications suggested below. (3) In the case, not now so common, 
wheie oru' State advances money directly by way of loan to another State, 
there would usually be an express stipulation against any annulment of the 
obligation by war, but even in default of this the trend of modern practice (a) 
ajipears to sanction the view that such an engagement should be respected. 
It IS. however, contended by some that the debtor State, even whilst respecting 
the engagement ultimately, would be justified in suspending payment of 
interest or principal to the enemy during the continuance of the war (6); 
but this (onelusion, although justified by the analogous suspension of private 
debts under the Anglo-American rules (r), is not borne out by modern 
examples so far as these avail (a) In any of these ca.ses it is, of course, 
conceivable that the debtor State might be prevented by the financial strain 
imposed bv the war from fulfilling its engagements, but the default m such 
a tas(- would rest on different grounds and be governed by different 

]ii UK piles (r/) 


EFFECT OF ]YAli OX EXEMY PERSOXS AXD PROPERTY 
ForXD WITIIIX THE JURISDICTIOX OF A BELLI- 
GEREXT AFTER THE OUTBREAK OF WAR 

BROWN V. THE UNITED STATES. 

[8 Cranch, 110, Scott, 555 (1814) ] 

Case.] This was a suit relating to a cargo of timber belonging to 
Biiti.sh subject.s, which had been originally shipped on board an 
American vessel for transport from the United States to England. 
The departure of the vessel was first delayed by an embargo, and 
ne.xt by the outbreak of war between Great Britain and the United 
States (e). Thereafter the timber w'as unloaded and deposited in a 

(a) .As to the British precedent of 1854, see p. 48, suput So, too. Spam ui 
1898 continued to pay monevs due by her to the United States: sec Bordwell, 
127. 

(b) See Phill. 111 . 798. Latifi, 21 (r) Infrn, pp. 76, 108. 

((/) On the subject generallv. see Hall, ^ 144: I’hill in I4.i. and Tav lor, 442, 

■'>42 (f) In .Tunc, 1812 
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navigable creek (/) under the custody of the owner of the vessel. 
Subsequently the agents of the owners of the timber purported to 
sell it to the plaintiff, who was an American citizen; but proceedings 
were taken by the United States authorities, at the instance of the 
owner of the vessel, to procure its condemnation as enemy property 
found within the jurisdiction of the United States after the 
commencement of hostilities, and hence as liable to condemnation 
as prize of war. In the District Court condemnation was refused; 
on appeal to the Circuit Court this judgment was reversed; whilst 
on appeal to the Supreme Court it was held that the property was 
not in the circumstances liable to confi.scation, and a decree of 
restitution was accordingly made. 

Judgment.] In the judgment of the Court {g), delivered by 
Marshall, C.J., the material question was stated to be whether the 
timber, even assuming that the property in it hud not been changed 
by the sale to the plaintiff, could be considered as prize of war. 
There being nothing either in the circumstances of the case or in the 
local situation of the timber to distinguish this from any other 
British property found on land after the commencement of hostilities, 
the question would be treated as governed by the same general rule 

With re.sjiect to the power to seize .such property, it was conceded 
that war gave to the Sovereign full right to take the persons, and 
to confiscate the property of the enemy, wherever found. The 
mitigations of this rigid rule which the humane policy of modern times 
had introduced in practice might affect the exercise of this light, 
but could not impair the right itself (A). Hence if the Sovereign 
authority chose to bring that rule into operation, then the judicial 
department must give effect to it; but until that will was so expressed 
the Courts had no power to condemn. The que.stions to be decided, 
then, were: (1) Could enemy property found on land at the commence¬ 
ment of hostilities be seized and condemned as a necessary consequence 
of a declaration of war ? (2) If not, was there, in the present case, 

any legislative Act that authorised such seizure and condemnation ^ 

With respect to the effect of a declaration of war, the now universal 
practice of forbearing to seize debts and credits and the recognition 
of their revival on the restoration of peace seemed to show that war 

(/) So as to constitute it in law enemy property found on land. 

(g) From which however, a minority of the Court, including Story, .J., dissented. 

(h) For a criticism of this statement and position, see Moore, Digest, vii. 313. 



Effect of War on Enemy Persons and Property. 57 


‘did not in itself work a confiscation, but merely conferred a right of 
confiscation. Between debts contracted on the faith of the territorial 
law, and property acquired in trade on the faith of the same law 
there did not appear to be any rational distinction. Such mitigations 
in practice, however, did not affect the essential question, whether 
the declaration of war itself cau.sed enemy property within the 
jurisdiction to vest in the Sovereign without more; or whether it 
merely gave a right of confiscation, the exercise of which depended 
on some further manifestation of the national will. After a review 
of the principal writers on the jus belli, the Court came to the 
conclusion that the modern rule was that tangible property belonging 
to an enemy and found in the country at the commencement of war 
ought not to be immediately confi.scated. Almost every commercial 
treaty, moreover, contained stipulations for the right to withdraw 
such property. This appeared to be incompatible with the idea that 
war in itself vested .such property m the belligerent Government. 
Hence, it might be considered as the opinion of all who had written 
on the jus belli that, although war gave a right to confiscate, it did not 
in itself operate as a confiscation of the property of an enemy. 

Proceeding then to consider the matter from the point of view of 
the Constitution of the United States, it w'as pointed out that in 
expounding that Constitution a construction ought not lightly to 
be admitted, which would give to the outbreak of war an effect in 
the United States which it would not have elsewhere, or which 
would fetter the Government in applying to the enemy the same 
rule which he applied to citizens of the United States. Both the 
provisions of the Constitution and other laws bearing on the subject 
appeared to be in conformity with the general rule previously 
indicated. The question of confiscation, then, was one to be 
■determined by the legislative department, which could modify the law 
at will, rather than by the executive and the judiciary, which had 
to follow the law as it was; and m the present case there was no Act 
which went to show that Congress had, in fact, directed the confiscation 
of enemy property found within the jurisdiction at the commencement 
of the war. 

Directly, this case decides no more than that enemy property found on 
Jand within the United States after the outbreak of war cannot be condemned 
■without a legislative enactment authorising such confiscation; and that the 
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mere act of the Legislature m declaring war is not such an authority («)- 
Incidentally, no doubt, it was ruled ( 1 ) that, according to the law of nations 
as interpreted by the Court, the outbreak of war between two States, although 
it does not of itself work a eonfiscation, yet confers on the sovereign authority 
111 each State a right to take the persons and to confiscate the property of its 
enemies found within its jurisdiction, even though the humane policy of 
modern times may mitigate the exercise of this right in practice; and ( 2 ) that 
if the sovereign authority chooses to exercise thisrightand to direct confiscation, 
then the judicial department will have no option but to giv'e effect to it. The 
second proposition is in itself unque.stionable, whether as a statement of 
Ameiiean or English law, and would probably hold true in other systems; 
although the legality of .such a proceeding might, no doubt, in a case vshere 
the facts admitted of this, be questioned m the Courts of other countries (k). 
The first and more important of the.se propositions—although frequently 
challenged and although it must be admitted that the practice of exemption 
has grown in strength since the time at which the judgment was delivered— 
IS still believed to hold good as a formal statement of the existing law (/). 
Again, the light of confiscation, although not wholly abandoned, has 
become—as indeed it was pronounced to have become in the later decision 
of the Supreme Court in Hanger v Abbott, 6 Wall. 532 (m)—“ naked and 
impolitic right condemned by the enlightened conseicnee and judgment of 
modern times as a right, in fact, which does not ensue from the mere fact 
of war, and which would not now be resorted to excejit as “an ulterior 
measure of government ” expressly directed by the sovereign authority 
and designed to meet some exceptional situation (n). 

The English law' on this subject appears in the mam—and notw ithstandiiig 
some conflict of authority and some sjiecial enactments in favour of foreign 
merchants (o)—to agree with the view adopted by the American Courts, 
and to be subject to the same limitations m its practical e.xerci.se (/>); although 
the exercise of any discretionary power in the matter would under the 
British system rest with the Crown unless Parliament otherwise provided (q'). 
With respect to debts, however, it was, as we shall see, held in Wo/// v. Oxholm, 
6 M. & S, 92, that the confi.scation of these by a foreign Government was 
contrary to the law of nations (r); from which it is to be inferred that such 

(i) See Moore, Digest, vii 288, but also Wheaton (Dana), 387, n. l.ifi. 

(k) As indeed occurred in Wolff v. Oxholm, 6 M. & B. 92, j). .'>9, infra. 

(l) At any rate, as interpreted by the American and British Courts, as to other 
fountries, sec pp 71—72, infra. 

{rn) As applied, however, m this case to debts. 

(«) As where resorted to by way of reprisal 

(o) Phill 111. 1.30. 

ip) As to persons, see Holland, Letters upon War and Neutrality, 38; and 
as to property, Barclay v. Rvssell, 3 Ves. Jun. 424, commenting on Oijden v. FoUiott, 
3 T. R. 726. 

(g) The Johanna Kmthe, Spinks, Ecel. & Adm I. 317; but see also Blackstoiie, 
Com. II. e. 26, where the right of seizuie of projieity is limited to goods brought 
into the territory after the war and without safe conduct, and ^^'estlake, ii 44, n. 3, 

(r) Infra, p. 60 
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a priK'epding would be equally illegal if resorted to by the British (iovernment. 
But, subject to this exception, and where not waived by Treaty-, the right 
remains as a formal right, although it would not now be resorted to save 
in exceptional cases (s). In this form the British-Ainencan view will not, 
as we shall see, be found to differ greatly in its practical results from the 
nominally more liberal view adopted by Kuropean jurists (<); private property 
enjoying under both systems a virtual immunity fiom confiscation. 


1 


WOLFF V. OXHOLM. 

LfiM &S !)2, S.ott, .'wO (1817) I 

Case.] The plaintilf was a naturalized British subject, resident 
and carrying on business m England m partnership with others. 
Tlie defendant, a Danish subject resident in Denmark, was, in 1800, 
indebted to the former in the .sum of £2,101 7s. bd A suit to 
recover the debt was afterwards instituted in Denmark; the pro¬ 
ceedings being conducted in the name of an assignee of the plaintiff, 
and the defendant also instituting a cross suit. In 1807, whilst these 
suits were pending, war broke out between Great Britain and 
Denmark In Augu.st, 1807, an ordinance was issued by the Danish 
(tovernment, by which all ships, goods, money and money’s worth, 
of or belonging to English subjects, were seque.strated; whilst m 
Septemlier, 1807, all persons were required to transmit an account 
of the debts due to British subjects, of whatsoever nature, and to pay 
the whole of such amounts into the Danish treasury, under pain of 
being proceeded against. In compliance with the ordinance, the 
defendant gave notice of the debt owed by him to the plaintiff, and 
ultimately paid over the amount to the Danish treasury (w) and 
obtained a receipt; whereupon the suit depending between the 
plaintiff’s assignee and the defendant was quashed. In 1814, the 
defendant, being then in England, was arrested and held to bail in 
a suit brought in the Court of King’s Bench to recover the debt. In 
the result, it was held that the proceedings in Denmark under the 
ordinance in question constituted no defence to the action. 

(s) .See The Oerasimo, II Moo. P. C. at 96; and Hall, § 172. 

(t) Inf,a, p. 72. 

(w) Although this wa.s not till 1812, and then at a rate of exchange much below 
that current at the time of payment. 
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Judgment.] Lord Ellenborough, C.J., pointed out that the Danish 
ordinance stood single and alone; and was not supported by any 
precedent nor adopted as an example in any other State. The 
ordinance itself did not appear to have been followed up by any 
measure of compulsion; and although the Commissioner had notice 
of the debt as early as 1807 the money was not paid until 1812 On 
a review of the older authorities it appeared that the right of 
confiscating debts contended for on the authority of Vattel was not 
recognised by Grotius and was altogether impugned by Puffendorf 
and other writers, that such confiscation was not general at any 
time; and that no instance of it, except the ordinance in question, 
was to be found for more than a century. Under these circumstances, 
tlie judgment of the Court would be pregnant of mischief to future 
times if it did not declare that the ordinance and payment under it 
furnished no defence to the present action, cither in themselves or liy 
aid of the proceedings in the Danish Court The parties went to 
that Court expecting justice under the existing law, and wen* nut 
bound by the quashing of their suit in consequence of a subseejuent 
ordinance, which was not conformable to the usage of nations, and 
which neither they nor the present Court were bound to regard. 


'riiis decision rests broadly on the ground that the confiscation liy the* 
Danish Government of debts due to British subjects was a violation of the 
law of nations; and that the proceedings founded thereon in the Danish 
Courts were not, therefore, binding in the Courts of other States (jr). Thi* 
decision itself has been the subject of much conflict of opinion. On thi* one 
hand it is commended and approved as being more strictly in harnionj with 
existing usage than the decision in Brown v. The United States, 8 Craneh, 110, 
and the wish expressed that the Courts may, if occasion serves, see their 
way to apply its principle to tangible as well as to intangible property {y). 
On the other hand, it is said that the judgment is based on statements histori¬ 
cally erroneous (z ); that the conclusions deduced from the writings of the 
publicists are not, in fact, warrantable; and that the high authority of 
Story and the United States Courts was ignored; in view of which it is 

(x) See also Hamilton v. Eaton, 2 Martin’s N. Caroline Rep. 83; Scott, 453, 
where the view is taken that the legislative exoneration of a debtor in such a case 
only has the effect of destroying the local remedy for the debt, but does not affect 
the debt itself, which may, when circumstances allow, be still sued for and enforced 
in foreign Courts. 
iy) Westlake, li. 44. 

[z) In so far as the Danish Ordinance was said to be without precedent, see 
Hall, p, 462, n. 
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opined that if the case were to present itself before a higher Court the 
decision would be reversed. It is further suggested that it was wrong to 
penalise a foreigner for obeying the law of his own eountry; and that in such 
a case the debtor ought to be regarded as discharged, so long as the amount 
due was actually paid, and was paid under compulsion and without intent 
to prejudice the original erwlitor (a). The decision is, no doubt, at variance 
with the decisions of the American Courts, which recognise an ultimate right 
of confiscation as regards all forms of enemy property found within the 
j'urisdiction, even though they regard the exercise of such a right as 
impolitic (h). Despite the hostile criticism, and even the judicial disapproval, 
with which this decision has been treateil, it is submitted that it is sound 
in principle. 

“ If,” says Pitt-Cobbett (4th edit., p. 70), “ English law still recognises an 
ultimate right of confiscation of tangible property it is difficult to see on 
what ground of principle, debts or intangible property should be excepted.” 
One answer turns on the location of the property. A debt such as that which 
existed m this case—a debt, moreover, which had been contracted in 
England—is not within the same exclusive jurisdiction of the hostile State 
as tangible jirojierty actually situated on enemy soil. The Danish legislation 
whether aiithoused by international law or not, was penal legislation of a type 
which no one could reasonably expect a foreign Court to accept and apply: 
cf. In rc Fried Krtipp Artien-Ge^ellsrhafl, [19171 2 Ch IH.S. 


EFFECT OF WAR ON PERSONS AND PROPERTY 
WITHIN THE JURISDICTION. 

In re FERDINAND, EX-TSAR OF BULGARIA. 

[[1921] 1 Ch. 107 ] 

Case.] Before the outbreak of war between Great Britain and 
Bulgaria in 1915, Tsar Ferdinand had deposited certain stocks and 
securities, private property received through hi.s mother, with Messrs 
Coutts & Co., m London. To comply with the provisions of the 
Trading with the Enemy Amendment Act, 1914, Messrs. Coutts 
deposited these with the Bank of England to the order of the Solicitor 
to the Treasury, where they remained until after the armistice with 
Bulgaria on the 29th of September, 1918, and the abdication of 
Ferdinand a few days later. It was not until July, 1919, that the 
British Crown took any steps to deprive the ex-Tsar of his property^ 


{a) Phill. 111 . 853. 

(6) See Ware v. Hylton, 3 Dali. 199; Hanger v. Abbott, 6 Wall. 532. 
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Upon an inquisition held on the 10th of that month the good-^ were 
held forfeited to His Majesty. Orders were made by Eve, J , and 
Lawrence, J., on the petition of the Attorney-General uiifler the 
Trustee Act, declaring the title to be m the Crown and appointing 
the Treasury Solicitor as trustee. 

Those orders were appealed against. The points argued on appeal 
were: (1) Py the common law of England, had the Crown ever had 
the right to seize and claim as forfeited to it private property, 
including choses in action, found in the Kingdom belonging to subjects 
of an enemy State ? (2) If so, had the right ceased to exist before the 

passing of the Trading with the Enemy Acts ? (3) If not, had these 

provisions of those Acts superseded the common law right of the 
Crown 1 (4) Had the Crown lost the right to claim forfeiture because 

no inquisition had taken place before the conclusion of the armistice 
with Bulgaria ? 

Judgment.] The Court held that the appeal must succeed on the 
third point. On the first two points they rejected the contention 
of the appellants, answering the first question m the affirmative, the 
second in the negative. “ I think,” said Lord Sterndale, MR.' that 
the right to seize private enemy property existed and that nothing 
had occurred up to the beginning of the war with Bulgaria to deprive 
the Crown of that right, unless that w’erc the effect of tlie Trading 
with the Enemy Acts.” 

He quoted the view of Hale, C J., in his Pleas of the Crown in favour 
of the existence of the right, which had been recognised and repeated 
many times since as a correct statement of law, though it had not 
passed without criticism also. He cited Wheaton, Phillimore, Kent 
and Hall in support of this contention. Westlake, he thought, by his 
words condemning the exercise of the right, admitted its exi.stence. 
Ur. Lushington, in the Johunna Emilie, 2 Spink, 141, clearly stated 
that it existed, and it was to be inferred from the case of Brown v. 
Ihiited States that that view was taken in America Oppenheim’s 
statement that the right to confiscate was obsolete, he declared, seemed 
to stand alone, and to be opposed to other authorities if it referred 
not to a general confiscation, but to a right of the Crown to seize in 
particular cases Lord Bllenborough’s dictum in Wolff v. Oxfiolm 
that there was no right to seize any property of any incorporeal nature, 
was contrary to decided cases and practice. As to the argument 
from disuse. Lord Sterndale said: “ I doubt whether such a right 
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■could be lost by mere disuse unless such disuse took place in circum¬ 
stances which would raise the inference of an international compact, 
but T think it IS fjiiite clear that the Crown can abandon and give up 
a right if it chooses to do so ” Did then the Trading with the Enemy 
Acts show an abandonment of the right? He held that they clearly did. 
Under those Acts power had been given to the Board of Trade to 
vest enemy property in a custodian to be dealt with after the war 
as His Majesty should by Order in Council direct This was quite 
inconsistent with an intention of preserving a power to insist on a 
forfeiture at common law The fact that the right to forfeit had been 
criticised and disapproved by almost all writers on international law 
jn modern times, made it more evident that if the Crown m taking 
measures inconsistent with the right had intended to preserve it, it 
should have expressly reserved the right. This had not been done 
and the appeal must be allowed. 

Warrington and Younger, L.JJ., concurred. The appellant,” 
says Warrington. L .J , succeeds, but only on the ground that the 
ancient right of the Crown is now merged in the statute.” 


The British Court in this case considered that the ancient prerogative 
(Tight of the Crown to confiscate the property of enemy aliens found within 
the territory had not been lost by mere disuse. Oppenheim, relying on the 
general practice of States to-day, and on as long established and as uniform 
a usage as one can hope to obtain in international de.alings, held that in 
international law the right was obsolete. Oppenheim held that international 
Jaw was founded on a common not a universal consent, and it would therefore 
be unnecessary for his decision to determine whether the British State had 
■ever accepted the change of practice. To the British Court on the other 
h.iiid that question was most material, and in the absence of some positive 
evidence that the British Crown had abandoned a right existing at common 
law’, it was bound to hold that the right still existed. Legislation had, 
however, been enacted which showed clearly an intention not to confiscate 
enemy property, and that the cx-Tsar was, subject to the provisions of the 
peace Treaties, still entitled to the securities. 

It IS to be regretted that the proceedings taken in this case should have been 
taken by the British (Jovernment. It is equally regrettable that the 
Court of Appeal felt unable to free itself from the shackles of medieval 
precedent. In Bnglish law the decision may well be a sound one, in 
international law it is submittcrl that Oppenheim was right, and that the 
right to confiscate private property of the enemy found in the territory on 
the outbreak of w ar is obsolete. If it be true that an English Court cannot 
hold that an existing right can be lost by mere disuse, and that some positive 
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act of abandonment of the prerogative right of the Crown is required, it 
may be perhaps now be open to urge that merger in the statute is too limited' 
a ratio decidendi, that there has now been by the passage of legislation in 
conformity with the provisions of a customary rule of the law of nations that 
distinct evidence of acceptance by Great Britain which its (‘ourts require 
(cf. Ec(j V. Keyn) to authorise them to apply the rules of international law. 
It IS, however, uncertain whether such view would be taken by the Courts. 

'[’he authorities cited by Lord Sterndale in support of the existence of 
the right hardly reveal them as very modern authorities, uhilc the views 
of Westlake hardly received fair treatment. All that that author says implies 
that in view of division of early precedent he had no certainty as to what 
the laiv of England was. but that he felt it was open to an English Court 
to adopt the more liberal view. 

Upon the outbreak of the war of 1914, none of the belligerent Governments 
attempted to confiscate private property On the contrary, measures were 
adopted by all of them for placing enemy property and business concerns under 
Governmental control and supervision. In Great Britain the matter was 
dealt with by the Trading with the Enemy Amendent Act, 1914, The 
Public Trustee became custodian of enemy property for England and 
Wales “ for the purpose of receiving, holding, preserving, and dealing with 
such property a.s might be paid to or vested in him in pursuance of the Act.” 
Subject to ceitam provisions as to the payment of debts to Biitish subjects, 
such property was to be held by the custodian until the conclusion of 
peace for the benefit of its owners, provided that their Governments 
accorded reciprocal treatment, and subject, thereafter to such Orders in 
Council as His Majesty might think fit to make Other custodians with 
similar powers were appointed for Scotland and Ireland. 

This property so retained was in fact never returned to its owners. 'Phe 
terms of the peace Treaties provided for a liquidation of the property, the 
proceeds being charged w ith variou.s national claims and reparation jiaymen ts 
Persons whose propeity was thus applied and retained were left to seek 
compensation from their own Government: cf. Treaty of Versailles, 
Arts. 296, 297 and 298. The result was, in substance, that the enemy 
private persons were in fact deprived of their property, subject to the possibility 
of obtaining compensation from their own Government. Technically there 
was a transfer by Treaty, not a confiscation of private property, but the 
consequences of these provisions can hardly be commended for tlieir 
equity (c). 

(c) The Boumamnn, IB &('. P. C. 7.3, 536, The Daimler Case, [1916] 

2 A. C. 307, Krupps v. Orconout Iron Ore Co., In re Rush, [1922] 1 Cli 302; and 
\ oungcr, Teaching of the Law as to Enemy Nationals and their British Property 
p. 10. 
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HUGH STEVENSON & SONS, LTD. v. AKTIENGESELLSCHAFT 
FUR CARTONNAGEN-INDUSTRIE. 

I[li)l7] 1 K. B. 842, [1918] A. 0. 2:i9 J 

Case.] These two companies earned on the business in partnership 
in England of a clamp factory manufacturing metal fittings for 
cardboard boxes After the outbreak of the war, the appellants 
continued to carry on the business and to use the machinery for the 
manufacture of clamps. On the 21st of June, 1915, the appellants, 
under the Legal Proceedings against Enemies Act, 1915(d), asked 
for a declaration that they should account for the machinery at the 
])ricc <it winch it stood in the books of the partnership on the 4th of 
.VugU't, 1914, or, alternatively, at its value at that date. Mr. Justice 
Atkin held m effect that the ])artnership was dissolved on the 4th of 
August, 1911. that the re.spondents were entitled to the value of 
their share in the pro])prty of the ])artnerslu[) on that date but not 
entitled to any of the profits or intere.st in the capital of the partnership 
since that date—in other words, that the English company were 
entitled to use the machinery for the purposes of the busini'ss 
without making any allowance to the Oerman [lartner for the use 
of his interest therein 

l'])on appeal, the Court of Apjieal by a niajoritv held that the 
(Jerman company was entitled to a sh.ue of the profits made since 
the dis-,olutioii, so far as was attributable to use of their property. 
A]t]ie,d w'as made to the Hoiisi* of Lords 

Judgment.] In his o])inion, .said laird Finlay, L C., the decision 
of the majority of the Court of Appeal was right “ It is not the law 
of thi> country that the property of enemy subjects is confiscated. 
Until the restoiation of peace the enemy can, of course, make no 
claim TO have it delivered uji to him, but when jicacc is restored he 
IS considered entitled to liis jirojierty with any fruits which it may 
hav(' lioine in the meantime. The question to be determined in the 
present case does not depend on contract but on the rights of property 
which both jiartners have in the as.sets of the firm. The enemy jiartner 
was entitled to the value of his share in the machinery. If that 
amount had been ascertained on the 4th of August, 1911, it would 


(d) 5 Geo. .7, c. .le. 
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have been retained in cu.stody, and if it had been invested, as in the 
ordinary course it would have been, the enemy partner would on 
the conelusion of peace have been entitled to the principal with any 
interest or dividends which had accrued in the meantime. What 
took place here was that the English partner continued the business, 
using the machinery to earn profits. The German partner is, of course, 
not entitled to any share of the profits attributable to the skill or 
industry of the English partner, but some portion of the profits 
may be attributable to the machinery lused, and the enemy partner 
would be entitled to some allowance in respect of his interest therein. 
Or to put the matter in another way, some allowance may be made 
in lieu of interest on its value m respect of the use by the Enghsh 
partner of the German share of the machinery.” 

The rule of international law upon the question of interest or 
debts does not appear to have formed the subject of any express 
ileeision in England, but it was difficult to see on what principle the 
interest is to be forfeited if private property is to be respected. The 
(piestion here, however, was not one of contract but of property, and 
what was equitable as between two partners in respect of the property 
of the firm. ” If,” said his Lordship, “the Enghsh partner uses the 
machinery which was in part the property of the enemy partner, why 
should not he m justice make .some allowance in respect of this use ? 
The price representing the value of interest of the machinery has not 
been paid, and I do not think that it would be in accordance with 
law to allow a declaration to stand which would bar all right to share 
in any profits which may be found to be attributable to the use of 
the machinery or some allowance by way of interest on the value of 
the German partner’s share in it.” 

In concurring. Lord Haldane said it was not necessary to decide 
the (question of the right to interest payable under a contract. The 
question was what rights of property accrued on the dissolution. 
There wa.s nothing to exclude the application of sect. 42 of the 
Partnership Act. To decide in favour of the appellants would be 
to declare them entitled to confiscate the property of the respondents 
for their own benefit, and he was of opinion that they had no such 
light. As Lord Dunedin .said, in law they carried on the business 
as trustees for the partners until the winding up was effected. Even 
if the German company’s property were confiscated, it would be 
confiscated to the King, not to his qvmdam partner. 
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Held, that the respondents were entitled to a share of the profits 
made after the dissolution by the English partner m carrying on the 
business with the aid of the (Jerman partner’s share in the capital. 


'Phe outbreak of war dissolves, not merely suspends, a contract of 
partnership with an enemy alien. 'Phe quc-stion, therefore, arises as to the 
position of tlie partnership projievty. 'Phe House of !..oids held that the 
■enemy partner was not onl^’ entitled to his shaic of the ^mrtnership property, 
but also to an allowance m lespeet of the u.sc of his property during the war. 
As to di.ssolution of partnership: tf. Orisu'old v. Wnddington, infra, p. 81. 


tlENERAi, 2 \'otes. —Enemy Persons found wUhin the Territory of a 
Belligerent . —(i) Bight of Withdranvl.—It was one of the consequences 
of the earlier view of the relation of war that the subjects of one belligerent 
who were found within the territory of the other on or after the outbreak 
of war were liable to seizure and detention and their property to confiscation. 
This was first relaxed in the <a.se of foreign merchants, who, sometimes by 
Treaty and sometimes by municipal law, but subject to conditions of 
reiiprocity, were allowed to withdraw themselves and their property within 
a given time after the commencement of hostilities. Xe.xt, the scope of such 
Treaties appears to have been enlarged so as to include other enemy '5ubjects. 
Finally, here, as in other cases, a practice originating m 'I’reaties made between 
particular states gradually gave rise to an international usage, Avhich in time 
became an obligatory custom. Such a custom, at any rate, apjx'ars to have 
established itself in the course of the 18th century (e). By virtue of this 
custom the subjects of one belligerent found with the teiritory of the other 
on the outbreak of war were allowed to depait freely within a period 
n-asonably sufficient for the airangemcnt of their affairs and compatible with 
public safety; subject, however, to an exception in the ease of jiersons whose 
detention might be a matter of political or imlitaiy necessity (/). And this 
right of withdrawal may still be taken advantage of in those cases w'here the 
later and the more liberal practice of allowing enemy subjects to remain 
IS not observed. But it will not extend to enemy jiersons who outstay the 
period limited for withdrawal, or who voluntarily enter the territory 
afterwards (^). 'Phe only modern instance of the violation of this custom 

(c) Although Treaties still contmued, probably for the sake of greater bceunty, or 
sometimes with a view to an enlargement of the right. 

(/) As to persons belonging to the armed forces of the enemy, see reply of the 
Attorney-General to a question asked in the House of Commons on the 2.5th of 
Februaiy, 1909: cited Holland, Letteis on War and Neutrality, p. 40, also Hall, 
§ 126. Some writers, such as Calvo, extend this exception to individuals returning 
for military service m their own country: see Droit International, ii. 37; although 
the British practice would not appear to sanction this. 

(g) Assuming, that is, that enemy subjects have been ordered to withdraw. 

5 (2) 
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occurred in 1803, when British subjects found in France were arrested and 
some of them detained untd 1814 by order of Napoleon; but this proceeding 
was resorted to rather as a measure of reprisal for an alleged wrongful siazure 
of French merchant vessels, and was even then generally reprobated (h). 

(li) Jtight to Remain .—Already in the ISth eentiiry, however, we notice 
the growth of a more liberal practice under which enemy subjects were 
sometimes allow ed to remain during good behav lour. This w as at first probably 
rather tolerated than conceded, although on some occasions ofliciallv 
authorised (t); whilst, later, we find such a right oeeasionally conferred bv 
Treaty (A ) or even by municipal law'(/). In the increased mtei course of 
modern life and commerce the newer usage was found to be conducive to 
the interests of both jiarties; with the result that it is now often followed 
irrespective of Treaty. At the same tune, having regard to the varvmg 
practue of States in recent wars, it cannot, .so far, be said to have become 
obligatory; wdiilst in any case it is subject to qualification wheie the 
expulsion of enemy subjects, whether as individuals or as a class, is deemed 
necessary from the standpoint of public ixilicy or military necessity. 

In the war of 1854, Russian subjects were allowtnl to remain both in (Ireat 
Britain and France. In the war of 1870, (lermaii subjects were at first 
allowed to remain in France so long as they fiiriiLsheil no ground for complaint, 
although for new admi.ssions express jx'riuission was leipiircd. whilst, 
subsequently, all enemy subjects were required to withdraw from the de[).iit- 
ment of the Seine, this proceeding being justifieil by military luse.ssity. In 
1897, Turkey, on the outbreak of war with tlrcece, decreed the expulsion of 
all Greek subjects resident within the Ottoman dominions. In the Spanish- 
Aniencan war of 1898, Spanish subjects were expressly authorised to temain 
m the United States, although admoni.shed that they were the object ot 
suspicion. In the South African war of 1890, many British subjects were 
expelled from the territories of the two republics. In the Ru.sso-Japanc.se 
war of 1904, Japanese subjects were expelled trom the Russian jirovinccs ot 
the Far Fa.st, although allowed to remain in other parts; but Russian subjects 
were allowed to remain in Jaiian on condition of registration. 

During the Tureo-Itahan war of 1911, all Italian .subjects, e.xcept ceitain 
classes, were exjxdled from the Ottoman Dominions. 

With the universal adoption of compulsory military service during the 
war of 1914 a new situation arose. It was agreed that a State was entitled 
to detain all males of military age: Germany and Austria, indeed, detained 
some males of non-military age, although these were eventually relea.scd. 
German subjects, even of non-military age, were expelled from Portugal and 
from some British colonics. By the Aliens Restriction Order, the 5th of 
August, 1914, enemy aliens were given till the 11th of August to depart 

{h) Taylor, 461; Westlake, u. 42, Hall, §126. 

(i) A.S in the official declarations made by the British Government as early 
as 1756 and 1762, on the outbreak of war with France and fSpain, respectively; 
referred to in Taylor, 462, and Westlake, ii. 41. 

(k) As by a Tieaty of 1795, made between Great Biitam and the United States. 

{1) As by an Act of Congress of 1798. 
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irotn certain British jiorts; jiowcr was given to deport aliens and to require 
aliens icsident m certain areas and all enemy aliens to register. After the days 
of grace the British Government, following the policy of internment generally 
adopted, interned a considerable number of enemy aliens. In May, 1915, 
19,(K)() had lieen so interned, 40,(XK1 remaining uninterned. Out of over 
14,000 claims for exemption from internment, 6,100 were granted, chiefly 
to Poles, Clzechs, Italians, and Alsatians. Exceptional consideration was 
given to Austrians and Hungarians owing to the lenient treatment of British 
feubjec ts in the Austro-Hungarian Empire. A year later Lord Xewton 
stated that about 27,(KM) German civilians were interned in this country. 

The majority of these jiersons were rejiatnateii. As a result of the sinking 
of the Luiifania and other violations of the law's of war by Germany, public 
opinion was so incensed, and attacks ujion enemy aliens throughout the 
Empire so serious, that the British Government determined upon general 
internment, not only of enemy aliens but also of naturalised aliens of hostile 
origin or assoi lations. By Reg. \Ab of the Defence of the Realm Acts, issued 
on the KJth of .June, 1915, some 13B British subjects of hostile origin or 
cisHoriations were arri'sti'd and interned u|K)n the order of the Home Secretary. 
It was contended m Zaduj's ('ase (m) mMin the application for a writ of habeas 
corpus that the Regulation was ultra vires. 

'I'he House of Lords, however, held (laird Shaw dissenting) that the Regula¬ 
tion was Ultra vires, laird Shaw was clearly of opinion that it was ultra vires 
to issue under the gui.se of a regulation an authorisation for the apprehension, 
seizure and internment without trial of any of the lii'ges. In his view, 
B.irliameiit never sanctioned, either in intention or by reason of the statutory 
woids eniiiloyed in the Defence of the Realm Acts, such a violent exercise of 
arbitrary power. 

This was also the view of Sir Eredeiick Pollock and of the legal profession 
generally (ii). At this date there were still ovei 4,0<K) enenn aliens uninterned, 
including men of militarv age. 

By the Order of the 2nd of August, 1914, all aliens were permitted to 
leave France by the first day of mobilisation, and all German and Austro- 
Hiingaiian subjects desiiing to remain were rc*quired to remove to unfortified 
places outside Pans, with the exception of certain departments. After the 
first day of mobilisation all aliens were required to retire behind a line drawn 
from Dunkirk to Nice, eeitam sjx'cified towns and jiorts being prohibited as 
jilaces of residence. Enemy aliens were almost at once interned in concentra¬ 
tion camps, sjx’cial privileges being accorded to natives of Alsace-Lorraine, 
Czechs, Greeks, Poles and Armenians. By agreements with Cfermany and 
Austria-Hungary reciprocal repatiiation of all males under seventeen and over 
fifty-five, and of all males between those ages incapacited for military service 
and of all women was effected in the autumn of 1916. And by the Act of the 
7th of April, 1915, naturalrsetl French citizens born in enemy territories 

(;n) nex v. UaUiday, [1917] A. C. 260. 

(«) L. Q. R. xxxiii. 205. 
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were denationalised and all natiirnli.sation eortifieate.s granted to subjects 
of enemy States since the 1st of January, 1913, were revoked (o). 

Shortly before the declaration of war against Germany by Italy an 
agreement was reached by which protection of the person and projierty 
of the subjects of each party was guaranteed. But, whereas the Italiau 
Government adliered to the jirovisions of the Treaty, the German Government 
refused to observe them. 

Thi'i’c was no general internment of enemy aliens in the United States, 
the officers and crews of merchantmen lying in American ports and a few' 
suspected persons only being placed in concentration camps. By the 
Proclamation of the 17th of April, 1917, enemy aliens were enjoined to keep 
the peace and to refrain from committing crimes against the public safety, 
acts of hostility or from giving information, aid or comfort to the enemy. 
They were to conform to certain regulations and not to reside in or enter 
prohibited areas without a permit. In November, 1917, they were rcMpnred 
to register (p). 

In .Japan, notwithstanding that all .Tajiane.se were arrested m Germany, 
th(> Germans were aecorded the same treatment as neutrals. 

Where enemy .subjects are allowed to remain, it would seem to follow' 
that they are free from those civil disabilities which eooiinonK attaih to 
alien enemies under the municipal law {q); although they are .sub)eit to 
such legulations, including registration, as may be prescribed in that 
behalf, and to the same restrictions as regards trading with tlie enem\ as 
mav attach to other residents (r). 

Enfimy Property. —(i) Public, Proprity.— Property belonging to the enemy 
State, which a belligerent finds witbm his jurisdiction at or after the outbreak 
of war, and which is not jirotected by some special inimunity (s), is Iiabli- to 
seizure. So public ve.s.sels, arms, munitions of war and supplies, railway plant 
and the like, together with money and realisable seeuritie.s, belonging to the 
enemy State, may be lawfully serzed. Land is rarely the subject of owneislup 
by a foreign State, save perhaps for diplomatic and consular residences w Inch 
would in any ease be exempt; but if land witc so owned then it would also 
appear to be equally liable to approjiriation (<), 

(ii) Prirale Propeity of Itumecliutc V.se in War .—-Property belonging 
to ('neniy subjects which is of a kind likely to be of immediate use in w.ir, 

(o) Satow', Treatment of Enemy Alien.s, Grot. Soc ii 1. 

(p) By Alt 23 of the Piu.ssian-American Treaty, 1799, nine niontlis’ giace was 
given to merchants of either country to leave with their effects without mole.statiou 
or hindrance. 

(q) Although this IS not altogether clear in English law: see p. 102, uijia. 

(r) Sec pp. 29—30, supra, and, on the subject generally, Hall, § 12G, and 
Westlake, ii. 41 et seq. 

(s) Such as debts due by one State to the other, see p. 54, supra , and as to 
other cases of immunity, p. 172, infra. 

(t) See Latifi, 20; and as to the question of debts,jbid. 24; although the right 
of appropriation would not, it is conceived, apply where a belligerent was merely 
in military occupation; as to which, see Hall, § 137, and Phill. lii. 817. 
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and which is found within the jurisdiction at or after the outbreak of 
hostilities, is also liable to seizure; although, on the analogy of the rules 
now governing the treatment of similar property in hostile territory, it seems 
that the seizure would now be subject to an obligation of restitution or i ndemnity 
on the return of peace (u). 'I'his right would also extend to enemy merchant 
vessels whose construction indicated that they were intended to be converted 
into ships of war (x). 

(ill) Private, Properly of Other Kinds .—^The treatment of other kinds of 
enemy property found in a like situation has been the subject of different 
usages at different times, and is still the subject of a marked difference of 
opinion. Looking, hrst, to the practice of .States—one may probably say 
that down to the 16th century all private property of whatever kind having 
an enemy character and found by a belligerent within his owm territory was 
subject to confiscation. After this, however, we notice a gradual relaxation 
of the earlier practice, dictatetl, no doubt, by a perception of common interest. 
.Sequestration of land was gradually substituted for confiscation; whilst the 
practice of confiscation of moveable property was greativ mitigated, first, 
by the bestowal on enemy subjects, cither by Treaty or municipal law, of a 
right of withdrawal, which was invariably coupled with a right to remove 
or dispose of their projxirtv, and next, by the formation of a usage to that 
effect apait from Treatv, Nevertheless, down to the end of the 18th century 
instances of the confiscation of moveable property cn-cur in a variety of 
cases not covered bj" Treaty (y). But as the more liberal practice of allowing 
eneni.v subjects to remain during good behaviour grew m .strength, this 
neces-sarily earned an immunity from interference with their property on 
the part of such as remained; whilst a like immunity could scarcely be 
refused to non-residents, who were less a source of danger than resident 
enemies (z). So ultimately all jirivate projxirty, not being of a noxious 
kind, came to enjoy a virtual immunity from confiscation; and this whether 
it consisted of land, or goods, or pro^xjrty of an incorporeal natiu-e, such as 
debts and credits; although enemy merchant vessels found in a belligerent 
port at the outbreak of war remained liable to seizure until the middle of the 
IDth century (a). Subject to this exception, we find as from the commencement 
of the 19th century, only two instances of confiscation. One of these occurred 
in 1807, when the Dani.sh Government issued the ordinances already referred 
to, sequestratmg and ultimately confiscating the propertj- of British subjects 
found in Denmark; a proceeding, however, which was really a measure of 
reprisal (6). The other occurred in 1861, when the Southern Confederacy 
issued a decree confiscating all property of whatsoever nature, except public 
stocks and securities, held by alien enemies since the 1st of May, 1861 (c) 

(u) See H. R. 53; and Latifi, 41. (x) Sec H. C., VI. 1907, Art. 5. 

(y) See Hall, § 144; Westlake, ii. 43. (z) Sec Westlake, ii. 42. 

(o) /a/m, p. 217. 

(6) Supra, p. 69. 

(c) As to the effect of this m municipal law, see Dewing v. Perdicardies, 96 U. 8. 
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But this, again, was an exceptional measure, resorted to by a rebel Government 
by way of retaliation against the parent State; whilst a proposed extension 
of it, which would have affected foreign interests, was the subject both of 
protest and general condemnation (rf). Passing next to legal theory, we 
notice a marked divergence of opinion. According to one view, theie is 
already an obligatory custom of exemption. This is the view coinmonly 
adopted by most European writers. But this conclusion must probably' be 
taken, in the quarters from whieh it proceeels, as being implicitly subject to 
such qualifications as may be imposed by military necessity (e); or. in any 
ease, as being subject to such qualifications as may be imposed b\ the 
rcfjuirements of public safety or the laws of reprisal (/). According to the 
other view, war, although it does not of itself work a confiscation of 
projierty m this situation, yet confers on the Sovereign authority a light 
to decree its confiscation if this should be found necessary. 'I'his may be said 
to represent generally the Anglo-American view, both as a matter of 
municipal law and as an interpretation of international law {g). In piac tice, 
however, both systems recognise the exemption of jinvate projierty as a policy 
which ought to be followed save in exceptional cases. The difference m effect, 
then, between these two views does not apjiear to be very gieat One 
recognises exemption as obligatory, save m cases of necessity or emergency; 
the other recognises a technical right of seizure, but subject to a general 
jiolicy of exemjition In their jiractical ajiphcatioii each would prfibably 
sanction the confiscation of jiiivate property m excejitional circumstances, 
such as public necessity, or by way of reprisal; whilst outside such cases each 
recognises its immunity {h). 

(d) It was proposed, on the opimon of the Attomey-Gciioial of the Coufcdi-racy, 
to e.xtend this to projicrty belonging to all persons doiim iled in the Northei n Mates. 
This would have affected the property of British subjects, and led to a jiiotcst 
on the pait of the Biitish Government- sec Pail. I’ap. 1862, vol. Kii N. A No. 1, 
108. 

(e) See p. 122, tnfra. 

(f) Sec Latifa, 49. 

{(]) See pp. 67—59, supta , and as to the exceptional case of debts m English 
law, p. 60. 

(h) On the subject generally, see Hall, § 144; Westlake, i. 297, and ii. >t srq. ; 
Latifi, 39, and Mullins, Grot. Soc. vol. vii. 89. 
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EFFECT OF WAR ON INTERCOURSE WITH THE 
ENEMY. 

(i) CONTRACTUAL OBLIGATIONS AND OTHER COMMERCIAL 
RELATIONS. 

A .—Ex 1 sTiNO Transactions. 

(1) Suspeiinwii of Inten'our.'te. Rights acUmlhj nccrued at time of 
Outbreak of War enforceable, after Conclusion of Peace. 

JANSON V. DRIEFONTEIN CONSOLIDATED MINES, LTD. 

[[1902] A. C. 484, Scott, .'>89.] 

Case.] The respondents on appeal, who wore tlie original plaintiffs, 
weie a mining company incorporated under the laws of the South 
Afiican Repulihc, and having a head office there hut having al ''0 a 
London office, whilst most of the sliareholders weie resident outside 
the Rejnihlic The com])any had, in August, 1899, insured with the 
a])])ellant and other uiiderwiiteis a ])arcel of gold during its transit 
from the mine near .Johanneshurg to the United Kingdom; the risks 
insured against including, inter alia, “ arrests, restraints, and detain¬ 
ments of all kings, princes, and peoples.” On the 2nd of October, 
1899, the gold in question was seized during its transit by the 
Government of the South African Republic. It was admitted that 
at the time of the seizure war was imminent; and that on the 11th 
of October war in fact broke out between Great Britain and the 
Republic. Subsequently, but before the war had come to an end, the 
company commenced an action on the policy; the defendant having 
agreed not to set up the plea of alien enemy, w’hich would otherwise 
have debarred the company from suing in a British Court during 
the war (i). The action was originally brought before Mathew, J., 
[1900] 2 Q. B. 339, who held that the defendant was liable; and this 
decision was affirmed by the Court of Appeal, [1901] 2 K. B. 419. 
On appeal to the Hou.se of Lords, it was held that inasmuch as the 
insurance had been effected and the loss incurred before the actual 
outbreak of war, the respondents were entitled to recover, and this, 

(i) As to the legality of this, sec p. 75 infra. 
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even though the loss was incurred by a seizure made in contemplation 
of war, and m order to use the gold in support of the war. 

Judgments.] Lord Halsbuiy, L.C , held, in effect, that inasmuch 
as the jiohcy in question was entered into and the loss incurred before 
th(‘ actual outbreak of war, it could not be regarded as contrary to 
public policy as defined by pieceding cases, even though war was 
imminent at the time. The Courts were not at liberty to invent new 
heads of public policy The principle on which commercial inter¬ 
course must cease on war only applied where the heads of the respective 
States had actually created a state of war. If war ensued, such a 
contract was suspended owing to the fact that an alien enemy 
could not sue thereon during the war in the Courts of either country; 
but the rights under it were unaffected, and when the war was over 
the remedy in the Courts of either country were restored The earlier 
writers on international law used to contend that a public declaration 
of war was essential; but this was not the existing view. At the 
same time it was e.s.sential that the hostility should be the act of the 
nation which made the war. No amount of “ strained relations ” 
would affect the subjects of either country m then commercial 
relations or other transactions Trading with the “ King's enemies ” 
was, of course, illegal; and so was an undertaking by contract to 
indemnify ‘‘ the King’s enemies ” against loss inflicted by the King's 
forces, but the words “King's enemies’’ were an essential element 
in the position, and to .substitute the words “ aliens who might 
become the King’s enemies ’’ would be to introduce an altogether 
new’ principle. Moreovei, even if it were now' competent to a Court 
to consider the question whether a contract such as the present was 
contrary to public policy, it would seem that the answer should be 
in the negative To hold that such contracts were affected by the 
mere imminence of war would be to pre.scribc a teat, which would be 
at once difficult in its application and extremely harmful in its 
consequences on the free commercial intercourse between nations. 

Loid Davey said that three rules had been established under the 
common law. The first was that the King’s subjects could not trade 
with an alien enemy without the King’s licence. Every contract 
made in violation of this principle was void, and goods which were 
the subject of such a contract were liable to confiscation. The second 
was a corollary of the first, but rested on distinct grounds of public 
policy. It was that no action could be maintained against the 
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insurer of enemy’s goods or ships against capture by the British 
Government. One of the most effectual instrument^ of war was the 
crippling of the enemy's commerce; and to permit such an insurance 
would be to relieve the enemy of his losses, and would, therefore, be 
detrimental to the interests of the insurer’s own country This 
principle applied even wliere the insurance was made prioi to the 
commencement of ho-tilities and was therefore legal in its inception; 
and whether the person claiming on the policv wa^ a neutral or a 
British subject, so long as the insurance was on lielialf of an alien 
enemy. The third rule was that if a loss had taken jihice liefore the 
commencement of hostilities, the right of action on a policy of 
insurance w'us suspended during the continuance of wai. but revived 
on the restoration of jieace. In the present case, tins third rule 
would have constituted a defence to the present action, but it had 
been waived by agreement. He had some doubt as to w’hether it 
was competent to the parties to take this course, for the reason that 
the objection (k) was based on con.siderations of [uiblic policy, and 
the Courts would therefore be bound to take notice of the company's 
inability to sue. But peace having now been established, he did 
not desire to make this point a ground of judgment As regards 
each of these rules, however, the time whim the rule came into 
operation w'as the actual commencement of hostilities. The attempt 
to extend their operation to a ea.se where war had not occurred, but 
was merely imminent, appeared to be wholly unsupported by authority. 
Such an extension would tend to interference with lawful contracts 
and commercial juirsuits. Nor could the Courts well decide a question 
as to whether war was imminent or not. 


Directly, this case merely decides that the legal effects of war on 
commercial relations will accrue only as from the time when the war 
actually commences. But beyond this, the judgments re-state and affirm, 
with all the authority attaching to the decisions of a Court of final apjRvil, 
the general rule of non-intercourse; and, more esjieciallN, its effects on 
contracts or other transactions subsisting between subjects of the 
respective belligerents at the outbreak of war (1). The rule of non-intercourse 
came under consideration in the same war in the case of The Mashona, 
10 C. T. L. B. 450, where, amongst other things, it was laid down that one of 

(k) That the jilaintiff was an alien enemy. 

(l) The legal jiosition of corporations and the question of trade domicil are abo 
touched on in the judgment of Lord Lindley. 
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the immediate eoiiseqiieiices of the outbreak of hostilities was the interdiction 
of all commereial intereoiirbc between the subjects of the States at war 
without the licence of their respective Governments, and that this prohibition 
applied to all jieisons domiciled within the belligerent States. In other words, 
all commercial intercoiiise without licence between jiersons "divided by the 
line of war ” (m) is prohibited. 

The more important applications of this rule in English law arc shortly 
these:—(i) Contracts or other transactions duly entered into before the war 
between ^lersons who, whatever their nationality, are divided by the line of 
war, are, m general, merely sus|)ended during the war, as regards the right to 
IX'rformance and the right of suit. Nevertheless, even such transactions will 
be abrogated (1) if they enure to the aid of the enemy (ri); or (2) if they 
cannot be carried out without involving some dealing with the eneni_\ (o); 
or (3) if they are in their nature incapable of suspension (p). (ii) On the other 
hand, transactions which arc entered into after the eominencement of the war. 
and between persons divided by the line of war—whether in the natuie of 
trading ventures jirojier (g), or contracts of any other kind (r)—<ue in 
general illegal and void, whilst the same invalidity will attach to contracts 
which, even though not made with alien enemies, are yet m fuitin i.nice 
of such illegal trade or intereour.se (a). Ihit the rule jirohibitmg commercial 
intercourse will not apply where the transaction in rpiestion is entered into 
between persons who, although otherwise enemies, are not in fact dividc-d 
by the line of war(/). Nor does it apjily to tran.saetions which are specially 
privileged or excepteil; such as licensed trade and contracts incidental 
thereto (m), or contracts for necessaiies entered into by British subjects held 
as jirisoners by the enemy {jc). 

With rcsjicct to existing transactions and relations, the pi unary rule 
— which applies to all eases not excluded on some s{KHial ground —is that 
thc\v are suspended during the war both as to their legal effects and, in .strict 
law, as to all rights of suit thereon, but revive on the restoration of jieace. 
.So in Kx parte Boussmaker, 13 Ves. jun. 71, where an apiilication was made 
on behalf of certain foreign creditors of an English bankrupt to be admitted 
to jirove against the estate—a claim previously denied to them, on the 
ground that they were alien enemies—the claim was allowed b\ Loid 
J'hskine, L.C., on the ground that although a creditor who was an alien enemy 
could not sue after the outbreak of war or during its continuance, jet if the 

(»() That IS “domiciled in the countries of the rcspcctnc belligerents'’: ef. 
Xeishaw v, Kelsey, 100 Mass. 56J, and mjra, p. 90. 

(/i) Furtado v. Rogers, ivfra, p 79. 

(o) Esposito v. Bowden, infra, p. 84. 

ip) Griswold V. Waddington, infra, p. 81. See, however, supra, p. 79. 

{q) The Hoop, infra, p. 86. 

(r) Wdltson v. Patterson, infra, p. 89. 

(.s) Potts V. Bell, infra, p. 8.5. 

(!) Wells v. Williams, infra, p. 91; Kershaw v. Kelsey, infra, p. 90. 

(«) Usparicha v. Noble, infra, p. 93. 

<.r) Antoine v. Morshead, infra, p. 92. 
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contrart out of w liich the <lebt arose had been made before the war—as 
was there the case—the rij/ht to sue would revive on the return of peace; from 
which it followed that any dividend to which tliese ercslitors were entitled 
could not be confiscateil or divided amongst the other creditors, but must be 
kept in hand for the benefit of the claimants after the restoration of peace (y). 


ERTEL BIEBER & CO. v. RIO TINTO CO. DYNAMIT ACTIEN 
GESELLSCHAFT v. THE SAME. VEREINIGTE KOENIGS AND 
LAURAHUETTE A.G. v. THE SAME. 

[11918] A. C 260.] 

Case.] The ])l.untifTs wore an Enj^lish company owning ore mines 
in Spam Pnoi to the outbreak of the war of 1914 they had contracted 
to >ell to the thiee (lerman ilefendant companies large quantities 
of this ore to be shipped from Spam to Rotterdam, or certain other 
Continental [lorts, and to he delivered by instalments extending over 
a number of years, at the defendants' option. Tliere were two contracts 
for the supply of ore by the jilamtiffs .\s to the contracts with 
Bu'ber & Co , one contract w.is wholly e.xecutory, no deliveries having 
beim made prior to the outbreak of war, while under the earhei 
contiact substantial dehverie.s had already taken place The contracts 
m the case of the other two companies had also been partly performed, 
some deliveiies having already beim made The contracts with 
Rieber & Co were made in Germany and were m German 

Ivich contract contained a clause (15) suspending its obligations in 
the event of war. By other clau.ses certain duties were obligatory 
The plaintiffs, under the Legal Proceedings against Enemies Act, 
191'), claimed declarations that all the contracts were abrogated on 
the 4th of August, 1914 It was held by Sankey, J . on the authority 
of Zinc Corporation v. Hirsch, [1916] 1 K. B 541, that the contracts 
had become illegal and were dissolved. This decision was affirmed 
by the Court of Appeal. There was an appeal to the House of Lords 
Judgment.] The House of Lords held unanimously that these 
contracts were abrogated by the outbreak of war. The proposition 
of law on which the judgment of the Courts is based, said Lord 


(y) See p. 102, mfni. 
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Dunedin, is that a .^tate of war abrogates and puts an end to all 
executory contracts which for their further performance requires 
intercourse between British subjects and alien enemies or anyone 
who voluntarily resides in an enemy country (c). This rule rests 
upon public policy. There is no such general proposition as that the 
state of war avoids all contracts with enemy aliens Accrued rights 
are not affected, though the right of suing thereon is suspended. 
Certain contracts, such as contracts between landlord and tenant, 
even so far as executory, are not abrogated (a) In other words, 
the executory contract which is abrogated must either involve 
intercourse, or its continued existence must be in some other way 
against public policy. In the case before him, apart from the 
suspensory clause, delivery would have had by the contract to have 
taken place during war, which would clearly have been illegal. The 
effect of the suspensory clause was to suspend deliveries not other duties, 
and even if on its true construction it was meant to apply in the 
event of a war between Britain and Germany, which was not free 
from doubt, it was void as against public policy. 

Lord Sumner goes further. ‘‘ In my opinion,'’ he says, discharge 
by operation of law upon the outbreak of war operates upon trading 
contracts as a class by reason of their common characteristic of 
international intercourse.” Executory trading contracts imported 
commercial intercourse and were abrogated, even though the parties 
should have expressly provided for the cessation of such intercourse 
during war. Independently of this ground, he too held the contract 
void as against public policy. 

It Avas held, therefore, (1) that apart from suspensory clause the 
contracts were abrogated on the outbreak of war (2) That the 
suspensory clause. a.s.suming that it applied to war between the 
countries of the contiacting parties, was void as against public policy, 
as tending to the detriment of their country and the advantage of the 
enemy. 

Held, further, as to the German contracts (1) in the absence of 
OAddence to the contrary the pre.sumption was that the law of Germany 
was the same as that of England; (2) that even if they were valid 

(s) p. 268, citing Tfif Hoop, 1 C. Rob. 196; Furlado v. Rogers, 3 Bos. & P 
191, Esposito V. Bonxhn. 27 L. J. Q. B 17; 7 K. & B. 763; Porter v. Frevdenberg, 
[1915] 1 K. B. 857, Robson v. Premier Oil and Pipe Line Co., [1915] 2 Ch. 124, 
136 

(a) Halsey v. Lowenfeld, [1916] 2 K. B. 707. 
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by the law of (iermany, the question whether they were void as 
against public policy was to be determined by the law of England. 


'rhe difficulty of providing a satisfactory classification of tho.se contracts 
-which are abrogated, not merely suspended by the outbreak of war is shown 
by Pitt-Cobbett’s attempt to do so in the note to Janson's Case. The general 
principle adopted in this country is that contractual obligations are suspended, 
not annulled. But those contrary to public policy are not merely suspended 
but abrogated. Contrary to public policy will include those (1) actually 
involving aid to enemy; (2) involving intercourse with the enemy. Such 
intercourse need not necessarily be actual intercourse during war. The 
nature of the relationship may be such as to import intercourse. This rather 
than that the contract is incapable of susiiension appears to be the basis of the 
law avoiding partnerships with enemy aliens. If Ixird Sumner’s view is 
correct it would seem that the exception of abrogation has a much wider 
field than the rule of suspension. Amongst other modern cases on this topic, 
following Ertd Bieher's Case are: Orronera Iron Ore ('o.. Ltd. v. Krupp AciieU' 
gesellschaft (House of Lords) (1919), 120 L. T. K. 386; Elders and Fyffes v. 
Hambnrg-Amerikanisrhe Pakelfahrt Actiengesellschaft, 34 T. L. R. 275; 
Zinc Corporation, lAd. v. Hirsrh, [1916] 1 K. B. 541; Yeithardt and Hall, Ltd. 
V. Hylands Bros , Ltd., 116 L. T. R. 706 (b). 

Kxecutory contracts to be abrogated must either involve intercourse 
or be against public policy as judicially determined. 


FURTADO V. ROGERS. 

[3 Bos. & P. 191; Scott. 585 (1802).] 

Case.] In 1792 an insurance was effected by the plaintiff uith 
th<- defendant, as representing an English company, on a French 
vessel, the Petronelli, on a voyage from Bayonne to Martinique 
In 1793 war broke out between Great Britain and France, m the course 
of which Martinique, with all the shipping in its ports, including the 
Petronelli, was captured by the British, and the vessel condemned as 
enemy property. After the conclusion of the war the plaintiff brought 
an action to recover the amount of the insurance on the vessel. In 
the result, it was held that such a contract was at common law 
abrogated by war, on the ground that it involved an indemnity to an 
enemy owner for the capture of his property by the State of the in.^iirer, 
which was inconsi.stcnt with the very objects of war. 

(6) As cited and described by Bcllot in the last edition of tins work, pp. 91—92. 
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Judgment.] Lord Alvanley, C.J., pointed out that it was not 
competent to a subject to enter into a contract to do anything 
whicli would be detrimental to the interests of his country; .iiid 
such a contract was therefore as much prohibited as if it had been 
exjiressly forbidden by Act of Parliament. It was admitted that 
if a man contracted to do a thing which was afteiwards prohibited 
by Act of Parliament, he was not bound by his contract (c). On 
the same principle, where hostilities broke out between the country 
of the insurer and that of the assured, the former was forliidden to 
fulfil his contract. With respect to the expediency of such insurances, 
it was only necessary to cite a single line from Bynkershoek, who 
said, “ hostium pericitla in .se susctpere quid cat alium quam eonim 
comniercm maritima qiromovete"; and a part of a passage from Valin, 
who, referring to the previous English practice of permitting such 
insurances, said that the consequence was that one part of the 
nation restored to us by the effect of insuiance what the other took 
from us by the rights of war.” Hence, the Court was of ojiuuon that 
the insurance of enemy projierty was illegal at common law, and, 
if this were so, then the fact of the contract having been entered 
into prior to the war would be of no avail, for the reason that it 
was equally injurious to the interests of the countiy. If such a 
contract were upheld, a foreigner might, pnoi to the war, insure 
against all risks of the war. And even tliough the indemnity 
might only be paid after the war, yet the enemy would be little 
injured by captures for which he was sure, at some tunc or other, 
to be repaid liy the underwriter. Such contracts weri' Ihcrefou' 
illegal for the same reason that commercial intercourse with the 
enemy was illegal, becau.sc they were inconsistent with the \ciy 
objects of war. Hence, if a British .subject in.sured against cajitures, 
the law would infer an exception as regards British cajitnres. whilst, 
if he expres.sly insured again.st .such captures, the contract would 
be void ab imtio. 


Prior to thi.s decision, some doubt had existed whether an insuraiKc of 
enemy property was not valid, provided it had been entered into jinor to 
the outbreak of war. But any such doubt was set at rest bv the present 
decision, which makc.s it clear that such insurances, whenevia- entered into, 
arc void as contrar\- to public policy (d). And the same principle would 

(() Btevste) v. Kttchell, I Salk. 198. 

(d) .Sec also Brandon v. ('nrliiuj, 4 PJast, 410; Brandon v. Ntxlnll, <; 'f |{. 
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apply to other contracts or transactions tending to the assistance or aid of the 
enemy, ^vhene^’e^ and with whomsoever entered mto(e). By 17 & 18 Vict. 
c 123, moreover, even the purchase of enemy stock by a British subject is 
made a misdemeanour (/). 


GRISWOLD V. WADDINGTON. 

[IG Joliiison’s N. Y. Rep 438; Scott, 604 (1819) ] 

Case.] Prior to the outbreak of war between Great Britain and 
the United States, in 1812, a commercial partnership had subsisted 
between Josluia Waddington, an American citizen residing in New 
York, and Henry Waddington, a British subject residing in London. 
During the war certain business transactions occurred between 
JoshiM Waddington and N. L & (t Griswold After the war 
proceedings were taken by the latter to recover a balance of account 
alleged to be dm* to them in respect of these transactions, for which 
it was sought (o make Henry Waddington, the English partner, 
liable In the (!ourt below judgment passed for the defendant, and 
on ajijieal to the Court of Errois, this judgment was affirmed on the 
ground that the partnership between Joshua and Henry Waddingon 
had been dissolved by war 

Judgment.] Kent, Ch., pointed out that the declaration of 
war of itself worked a dissolution of all commercial partnerships 
existing at the time between British sulijects and American 
citizens and further that by dealing with either party no third 
jierson could acquire a legal right against the other, for the reason 
that one alien enemy could not, iii that capacity, make a private 
contract binding upon the other. The learned judge stated, in 
effect, that such a conclusion appeared to be an inevitable result 
of the new relations created by war, and a necessary consequence 
of the rule which prohibited trade or communication with an 
enemy. The state of war, in fact, created disabilities, restrictions, 
and duties, which were altogether inconsistent with the continuance 
of such a relation. To allow an alien enemy to bind a hostile 

(c) Brandon v. \rnbifl, supra , and, as to different views and varying practices 
with respect to insurance, Phillipson. Effect of War on Contracts, 78, and Hall, 
§ 126, n 3. 

{/) Cf. R. V. Ilensii/, 1 Burr. 642, 650. 


P C. 


6 



82 Kffkct of War on IxTERC'ouRsiK with the Enemy. 

partner by his contracts, when the latter could exercise no control 
over them, would he altogether unjust, and when the business of 
the partnership was thus put an end to, the partnership itself ceased 
Having lejrard, more jiarticnlarly, to the nature and objects of 
I'ommercial jiartncrships, it was contrary to all the rules by winch 
they were ffo\erncd, that they should continue after the parties had 
bet'll interdicted from all communication with each other, and jilaced 
111 a state of absolute hostility to each other, for there could no longer 
lie that unity of interest oi that lawful common aim which was 
essential to jiartnership. The commerce earned on by one partner 
must, in a maritime war, necessarily contribute to the resources and 
ett'orta of his country; and, in such circumstances, to allow the other 
yiartner to draw a revenue from ojierations .subversive of his own 
country’s interest, would result in a complete confounding of the 
obligations arising from the law of jiartnership and the law of war. 
Nor could the partnership be abridged during the war to bu''ines.s 
that was harmle.ss, without destroying it. Equally little could it 
be deemed to continue in a quie.scent state during the war, on the 
terms of each partner not sharing in the profits made by the carrying 
on of a commerce that was ho.stile to Ins country, for that might 
mean that one might be called on to share in losses without sharing 
in profits, which would he incompatible with jiartnership. Each 
partner was, indeed, entitled to contract and land the firm; hut, 
as against this, each was also entitled to check and control such action 
on the part of the other. But if a jiartnership were allowed to continue 
in war as between ho.stile as.sociates this control would be gone. 
Moreover, each partner being disabled by the war from discharging 
his duty, or a part of his duty, it would .seem that such a disability, 
whether under the civil or the English law, had the effect of dissolving 
the relation As regards notice in the present case the declaration of 
war Avas in itself the most authentic and monitory notice, and no 
other was required The partnership, moreover, having been once 
tlissolved by the war, could no longer he the foundation of any light 
of action, except as to matters arising before the war. 


The contract of partnership belongs to that class of contract.-, which 
are abrogated by war. The reason for this i.s that, Avhere the parties are 
divided by the hne of war and all commercial intercourse between them 
proliibited, neither the rights nor the duties incident to it can be properly 
exercised or discharged; Avhilst it cannot well be .susyiended, owing to the 
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impossibility of taking up the joint business after the war at the precise 
point at which it was abandoned. Nevertheless, in MaUlmos v. MeSlea, 
91 U. S. 7, the Supreme Court of the United States, whilst fully recognising 
the general effect of war on commercial intercourse, held that inasmuch as 
Mich intercourse was permissible with the consent of the Sovereign authority, 
and inasmuch as in that particular war a precise date for the cessation of 
intercourse had been fixed by the Sovereign authority, the partnership then 
in question could not be deemed to have been dissolved prior to that date, 
and was therefore subsisting at the time of the transaction which formed the 
subject-matter of the suit. Even when a partnership is dissolved by war, it 
would seem that, on the return of peace, an alien partner mav recover the 
value of his share m the partnership as at the date at which it was 
dissolved (g). 

The same principle is equally applicable to other contracts and relations 
that would involve a continuance of commercial intercourse or correspondence 
between persons domiciled m the countries of the respective belligerents. 
In New York Life Insurance Co. v. Slaiham, 93 U. S. 24; Scott, 617, the 
premiums on a policy of life insurance had been duly paid until the outbreak 
of the civil war; but in consequence of that event and of the parties being 
divided by the line of war, the jiremium due in December, 1861, was not paid; 
whilst the assured died in 1862. In the Court below it was held that the 
contract was merely suspended by war. On appeal to the Supremo Court it 
was held that the doctrme of suspension did not apply to executory 
contracts in which time was material; that in contracts of insurance a 
strict adherence to the stipulated times of payment must be regarded as 
material, for the reason that the business of life insurance was founded on 
the law' of averages, which could not be interfered with without derangmg 
the security of the business; and that the policy therefore came to an end 
on the first default. At the same time it was held that inasmuch as failure to 
pay was due to the outbreak of war and not to any fault of the assured, the 
representatives of the latter were entitled to recover the equitable value 
of the policy (h); just as in a contract for the sale of property to be paid for 
by instalments, the contract would be abrogated by war, although after 
the war the vendor would be lield accountable to the purchaser for any 
payments previously made. On the other hand, in Semmes v. Hartford 
Insurance Co., 13 Wall. 158, it was held that where a policy had been entered 
into and a loss incurred prior to the war, an action thereon might be 
maintained after the war, notwithstanding a condition that such action 
must be brought withm a stipulated time, so long as a compliance with this 
condition was prevented by the war (i). And similar rules would probably 
be followed by the English Courts {k). 

(g) This, on the same principle as that applied to contracts of insurance; see 
infra, and Latiti, 53. 

(h) This being the amount of premiums previously paid, subject to a deduction 
for the value of the insurance enjoyed whilst the policy was m existence. 

(0 Scott, 621, n. 

(k) See Phillipson, Effect of War on Contracts, p. 96. 
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ESPOSITO V. BOWDEN. 

[27 L. J. Q. B 17. 7 E. & B. 763 (1857). 

Case.] In 1853, prior to the outbreak of war between Oreat 
Britain and RiisMa, a charter-party had been entered into between 
the plaintiff, who was a Neapolitan shipowner, and the defendant, 
who wa.s a Briti.sh merchant, whereby it was agreed that the 
plaintiff’s vessel should proceed to Odessa and there load a cargo 
of wheat, to be provided by the defendant, on certain terms as to 
freight and demurrage. On the outbreak of war between Great 
Britain and Russia, the defendant refused to perform his agreement 
In an action subsequently brought by the plaintiff for breaeli of 
agreement, the defendant pleaded that he was a British subject, 
that after the making of the charter-party, but before the shi]) had 
arrived at Odessa and before the defendant h.ul yirovidcd a cargo, 
war was declared by Great Britain again.st Ru.ssia, that Odt'ssa w.is 
a hostile port, and that it became impos.sible for the defendant to 
fulfil the charter-party without dealing with the Queen’s enemies, 
of which the plaintiff had due notice. The plaintiff, in his reply, 
relied on the fact that the shiji was neutral, that Odessa was not 
under blockade, and that by certain Orders m (buneil the Crown 
had permitted neutial vessels to carry goods and meicliandix' to 
whomsoever belonging into the British dominions, and British subject'' 
to trade with all places not under blockade. In the Court ludow 
judgment was given m favour of the plaintiff, hut on appeal tins 
judgment was reversed on the ground that the contract was resenuh'd 
by the declaration of war, and that the Orders m Council could not 
revive it when onct* dissolved. 

Judgment.] Willes, J , pointed out that inasmuch as the presumed 
object of war was to cripple the enemy’s commerce, the declaration 
of war imported a prohibition of commercial intercourse and 
correspondence with the inhabitants of the enemy country, and that 
such intercourse, excejit by licence of the Crown, was illegal In 
spite of some previous doubts on the subject, the case of Potts v Bell, 
8 T. R. 548, and the great case of The Hoop, 1 C. Rob. 190, had 
finally established this rule. These cases had further established that 
it was illegal for a subject, in time of war and without licence, to bring 
from the enemy's jiort even in a neutral ship goods purchased in the 
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^'iiemy’s country after the commencement of hostilities, even though 
not iijipearmg to have been purchased from an enemy. In fact, any 
trading with the inhabitants of an enemy country was trading with 
the ('iiemy. The force of a declaration of war was equiv'alent to an 
Act of Parliament as regards prohibition of intercourse with the 
enemy, except by the licence of the Crown. This was founded on 
the JUS belli, which Coke, Co. Litt. 11, b, had stated to be a part 
of the law of Pingland. 

With respect to the contention that the defendant might hav'e 
procured a cargo from other ])ersons than the Queen’s enemies, 
ajiait from the fact that all persons inhabiting an enemy’s country 
weri' pnmd facie enemies, and that even British subjects if they 
rem.uncd and traded in the country after the outbreak of war 
ivould licconie enemies (<), it would be altogether inequitable to 
lompel the charterer to seek out ,it his jieril in an enemy’s country 
jicrsons who had acquired the goods before the war under circumstances 
which entitled them to removi' such goods from the enemy’s country 
without a licence Moreover, it had liccu expressly held m Polls v. 
Bell that goods jnirchased iii the ('iiemy’s country since the war, even 
though not from enemies, could not without licence be lawfully 
shijified even in a neutral ves,sel. Nor could the cargo in such a case 
hav'c been put on board without .some dealing with the enemy. 
With respect to the contention that the charterer should have provided 
a cargo before the war, apart from the fact that he was under no 
obligation to do this, the same diliiculty would arise .is regards dealing 
with the enemy, even in the ji.issing of the cargo through the 
■Customs and obtaining a Russian permit. 

In ,i case where the carrying out of the contract involved a 
dealing with the enemy, the charterer could maintain no action 
.ig.iinst the shqiowner; and the shipowner ought not, therefore, 
to lie entitled to sue the charterer. Just as the plaintiff would 
h.n e been absolved from going to Odessa if w’ar had broken out 
between Russia and his country, so the defendant was absolved 
from providing a cargo on war breaking out between Russia and 
■Oreat Britain. Nor could the contract in such a case be deemed 
to be merely suspended by a war the end of which could not be 
foreseen. The more convenient course was to regard both parties 
as absolved, and as being at liberty to make new arrangements. 

(1) O'Mealey v. Wilson, 1 Camp. 482. 
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The contract in this case, it will be observed, wa.s not between enemies, 
but between a British subject and a neutral; but, inasmuch as it could not 
be fulfilled without violating the rule of non-intercourse, and could not 
conveniently to cither party be suspended, it was held to be abrogated. The 
judgment also serves to illustrate the nature and scope of the rule of 
non-intercourse, founding this rule on the belli, which itself constitutes 
part of the eoninion law, and treating it as a rule of international, rather than 
of municipal, law (m). It was also held that the application of the rule in 
this particular case was not affected by the Orders in Council (n). 


(a) SUBSEQUENT TRANSACTIONS: TRADING WITH THE 
ENEMY. 

THE HOOP. 

Ll U. Bob. IttC), Scott. 622 (1799) ] 

Case.] During war between Great Britain and Holland, the 
Hoo]>, a neutral vessel, shipped at Rotterdam a cargo of merchandi'-e 
on account of certain British subjects, and thereafter proceeded on 
a voyage nominally to Bergen, but really to a British port. In the 
course of the voyage .she was captured by a Briti.sh cruiser, and it 
was sought to condemn the cargo as being the property of British 
subjects engaged in trade with the enemy. This was resisted on the 
ground that the claimants, who had previou.sly been engaged in an 
extensive trade with Holland, had, after the irruption of the French 
into Holland, but before the present war with Holland itself, obtained 
special Orders in ('ouncil permitting them to continue their trade; 
whilst, after the jircsent war, they had been informed by the 
Commissioneis of Customs at Gla.sgow that no further Orders were 
necessary. In view of this, they had caused the goods to be shijiped 
at Rotterdam on their account, documenting them ostensibly for 
Bergen in order to avoid the enemy’s crui.sers. Under these 
circumstances it was urged that their claim was entitled to great 
indulgence Despite these facts, however, a decree of condemnation 
was pronounced. 

Judgment.] Lord Stowell stated that by a general rule in the 
maritime jurisprudence in this country all trading with the public 

(m) Sec also The Teutonia, L. R. 4 P. C. 171. 

(n) Supra, p. 84; infra, p. 117. 
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enemy, save by permission of the Sovereign, was forbidden. And 
this was not a principle peculiar to the law of this country, but was 
pronounced by Bynkershoek, notwithstanding some occasional and 
jiarticular relaxations, to be a universal principle of law; and it did 
in fact appear to be a principle followed in most of the countries of 
Europe In this country the Sovereign alone had the power of 
relaxing it liy permitting .such commercial intercourse. There might 
be occasions on which such an intercourse would be highly expedient; 
but it was for the State alone, and not for individuals, to determine 
this. No prinei])le ought to be held more sacred than that such 
intercoiuse could not subsist on any other footing than the direct 
permission of the State Otherwise great public inconvenience might 
ensue, whilst there was but litth* inconvenience in rerpiiring merchants, 
in such a situation, to carry on trade (if necessary) under the control 
of the Oovernment. Then* was, moreover, another principle of a 
less public nature, but ecpially general m its reception, which 
forb.id this sort of communication as fundamentally inconsistent 
with the relation between two countries at wai. That was the 
total inability, on the part of subjects of one country to sustain 
an\ contract by way of apjieal to the tiibunals of the other. In 
the law of almo.st every country the character of alien enemy 
carried with it a disability to .sue, or to sustain a yemonn statuh ?a 
judicto. The peculiar law of our own countiy apjihed this principle 
with great rigour; and it was equally received m our own Courts 
as the law of nations. But a state of things in which contracts could 
not be enforced could not be a state of legal commerce Ujion these 
and similar grounds, it had become an established rule of the Court 
that trading with the enemy, e.xcept under the royal licence, subjected 
the property in\ol\ed to confiscation After an exhaustive review of 
the authorities, the learned judge proceeded to show that this rule 
had also been uniformly followed in the Court of Admiralty and 
sustained in the Courts of Appeal, that it had been rigidly enforced 
in the construction of relaxations even when granted by or under the 
authority of statute, and that it had been enfoiced not merely against 
British subjects but also against the subjects of States which were 
our allies in war, on the supposition that it was founded on a 
universal principle which States allied in war had a right to apply 
mutually to each other’s subjects. In order to take a case out of 
the rule there must be legal distinctions and not merely considerations 
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of indulgence; and inasmuch as there did not appear to be any such 
distinctions in the present ca.se the claim for restitution must be 
refused. 


'I’lie rule of non-intercourse is here again presented as a common principle 
of niantime law, justified alike on grounds of reason and by common practice, 
and enforceable internationally (u). Both under the English and the Amei ican 
law, all trading between persons respectively resident m the national and 
in enemy territory is forbidden under pain of confiscation, which w ill .iffect 
not only the goods but also the vessel that carries them if it belongs to subjects 
or citizens. 

And this is applied not merely to trading projicrly so called, but to all 
traffic between the home and the enemy country (p). 8o rigidl\ h this 
rule interpreted that during the .Siianish-Ainerican War, 1898. a (lucstion 
arose ns to the legality of the despatch of .scientific papers and journals by 
American societies to Spanish corresjiondents; although m the re.siik it was 
officially intimated that there was no objection to a continuance of the jirai tice, 
provided no information was furnished which was likely to be of use m war (5). 

As to merchandise, all goods passing directly between subjects and 
enemies will be confiscable, and this, whether they are coming trom or 
jiroceedmg to the enemy (r); and, in the latter case, whether the hostile 
destination is immediate or ultimate (.y). But the rule will not apjily when 
the trading is earned on in the interest of the national forces (<). Nor will it 
apply where there has been a genuine tiansfer to a neutral owner, even 
though the property ultimately comes from, or is proceeding to, an enem\ (u). 
Xor, finally, will it apply to a mere wish or intention to trade, in a case wheie 
the illegality of the destination is changed by circumstances of the war(r). 

As to ships, under the same rule, any vessel belonging to sub)ect.s will 
be liable, if after notice of the war she sails trom, or to, or even touches at, 
an enemy port (y). But a vessel carrying cargo to a neutral port will not be 
liable merely because the cargo or some part of it is intended by the shijijiers, 
and without the cognisance of those responsible for the ves.scl, to be sent on 
to the enemy country (2). 

(e) As between allies in war. 

(p) The Rapid, 8 Craneli, 155; and The Venus, 8 (.'ranch, 25:i. 

(^) Moore, Digest, vii. 2411. 

(r) The Venus, 8 Cranch, 2.5.3. 

(a) Kven though they may be shipjicd in the fir-st instance to a neutral port: 
see The Jomje Fieter, 4 C Rob. at 83, and The Mashoiut, 10 C. T. L K 450, 
although the goods m this ease appear to have been already liable as cncmj property. 

(f) The Madonna delle Oracle , 4 C. Rob. 195. 

{«) Infra, p. 117. 

(or) The Ably, 5 C. Rob. 251. 

(y) The Venus, supra, The Joseph, iCraxich, A5\, Manual of Naval Prize Law', 
Arts. 44—47. 

(z) In The Mashona the vessel was released on the ground that the presumption 
of an intention to trade with the enemy, arising from the fact of the ship carrying 
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Apart from trading ventures, moreover, all contracts or other transactions 
-entered into after the war between persons respectively resident in British 
and enemy territory are treated as illegal and void. So, m WiUison v. Pntie son 
and others, 1 Taunt. 439—where, during war between Great Britain and 
France, a French citizen had drawn on the defendants, who were British 
subjects, certain bills of exchange, which were cndorswl to the plaintiff, a 
British subject resident in France, and subsequently accepted by the 
defendants—it was held that no action would lie on the bills, even though 
brought after tlie restoration of peace. 

A similar invalidity will attach to contiaets and transactions which, even 
though not themselves entered into with alien enemies, are yet incidental 
to or in furtherance of such illegal trading or intercourse. So, in Potts v. 
Hell, 8 T. R. ,'148, it was held that a ^xihcy ot insurance entered into between 
British subjects, in relation to goods to be brought from the enemy country 
on behalf of tile assured, was illegal and void as Ixuiig m furtherance of 
tiade with the enemy; and this even though the loss alleged under the policy 
arose from enemy capture. 

The rule against trading with the enemy is also applied to subjects of an 
ally m war, on the ground that there is an implieil obligation incumbent 
on each party not to do or allow its subjects to do anythmg injurious to 
the common cause (a); nor would a dis[x'nsation by the Allied Government, 
even in favour of its own subjects, be recognised as a protection against 
British capture, unless consented to by Great Britain or unless the trading 
was of a kind that would not prejudice the common opi'rations (b). 

At the same time the Biitish rule against trading with the enemy is, as 
we shall see, alleviated in practice (1) by the fact that the Sovereign has 
a right to mitigate the strict consequences of war in this respect by Orders 
in Council, which would be ojierative as an instruction to the naval forces 
and so binding on the I’nzc Courts (c); and (2) by the recognition of a right 
to trade through the medium of neutrals so long as there is a genuine transfer 
to the latter (d). 


enemy goods consigned to Dclagoa Bay, but destined for the enemy country, 
had been rebutted b\ the conduct of those lesponsible for the vessel. But see 
infra, pp. 4.12, o^2 

(а) The Nayadc, 4 C. Rob. 2.>1. 

(б) The Neptuiuis 6 C. Rob. 403. 

(c) As indeed was done during the war with Russia, in 1854; see supra, p. 84; 
infra, p. 118; I’hilbpson, Effect of War on Contracts, 65 et seq. 

(d) See p. 117, infia, and as to the Continental view of the doctrine of non- 
intercoursc, p. 107, iiifni. 
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(in) p]xcp:pted transactions 

(1) Between Enemies not Divided by the Line of War. 

KERSHAW V. KELSEY, 

[100 Mass. 561, Scott, 654 (1868) ] 

Case.] In 1864, during the American Civil War, the plaintiff, 
who was a citizen of and resident in Mississippi, leased to the 
defendant, who was a citizen of 3Lissachusetts although at the 
time resident in Missmippi, a cotton plantation situated in the 
latter State, on certain terms and conditions, including the purcliase 
by the defendant of certain corn then on the plantation. The 
defendant went into po.ssession of the land, had the benefit of the 
corn, and paid the first instalment of rent. He also planted and 
sowed the laud, but was subsequently driven out by rebel soldiers, 
and did not thereafter except for a short interval return to the 
plantation, but 2 }roceeded to Mas.sachu.sctts. The jilaintiff thereupon 
took charge of the plantation, and raised a crop of cotton thereon, 
which he subsequently delivered to the defendant'.s .sou in Mississippi, 
by whom it was forwarded to the defendant. After the w'ar the 
plaintiff sued for the rent and the value of the corn. The defendant 
pleaded that the transaction, having been made during the civil war 
and between persons standing in a hostile relation to each other, 
was illegal and void, both on the principles of international law and 
under an Act and proclamation that forbid all intercourse with the 
States in rebellion. It was held, however, by the Sujireme Court 
of Massachusetts, that neither the lease nor the sale contravened 
either the law of nations or the public Acts of the United States Govc'rn- 
ment, and that the plaintiff was therefore entitled to recover. 

Judgment.] Gray, J , stated as the result of an e.vhaustive review 
of the principal authorities, both English and American, that the 
law of nations, as judicially declared, no doubt prohibited all 
intercourse between citizens of the two belligerents which was 
inconsistent with the state of war between the two countries; 
including every kind of trading or commercial dealing, whether by 
transmission of money or goods or orders for the delivery of either, 
between the two countries, directly or indirectly, or through the 
intervention of third j>er.sons or jiartnerships, or by contracts in any 



Effect op War on Intercourse with the Enemy. 


91 


form involving such transmission, or by insurances upon trade with 
or by the enemy. But the prohibition had not been carried beyond 
this, at any rate by judicial decision; and beyond this, therefore, the 
Court was not disposed to go, especially at a time when the tendency 
of the law of nations was to exempt individuals as far as possible 
from the consequences of war. The trading or transmission which 
was prohibited by international law was one between the two countries 
at war. An alien enemy residing in the United States might contract 
or sue like a citizen. Moreover, when a creditor, although a .subject 
of the enemy, remained in the country of the debtor or had an agent 
there throughout the war, jiayment to .such creditor or agent would 
not be illegal, iiiasrauch as it was not made to an enemy within the 
contemplation of either international or municipal law. Nor was 
it any objection that the agent might remit the money to the enemy, 
for in that case the offence would be his. The same reasons applied 
to an agreement made in the enemy territory to pay money there out 
of funds accruing there. In the present case the lease was made within 
the rebel territory, where both parties were at the time. Nor was 
there any agreement for the transmi.ssion of money or goods, or for 
commumcation across the line dividing the belligerents. The 
subsequent forwarding of the cotton by the defendant’s sou might 
have been unlawful; but that could not affect the validity of the 
agreements contained in the lease. 


In this case tlic American Court, whilst affirming generally tlio rule of 
non-intercourse, held it to be inapplicable to persons who, though eneimes 
in point of nationality or allegiance, were resident in the territory of tlie 
same belligerent, and to transactions beginning and ending there. “ An alien 
enemy,” it was said, “residing in this country may contract and sue like 
a citizen ” (e). And with this view the Knglish law apjx“ar.s, m the mam, to 
agree. So in UVfAs v. Williams, 1 M. Ray in. 282, in an action on a bond- 
in which the defendant pleaded that the plaintiff was an alien enemy wlio 
had come to England sine salvo conductu, and the plaintiff replied that at the 
time of the making of the bond he was and still remained in England by the 
licence and protection of the Crown—it was held that an alien enemy who 
was here in protection could sue on his bond or contract, although an enemy 
abiding m his own coiintrj" could not. And, m spite of some authority to 

(e) As to rights of .suit, sec also Clarke v. Motey, 10 Johns, 651, and McVeigh 
V. V. S., 11 Wall 250; Scott. .576. 
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th<* contrary (/), it ^^ouI<l seem that the plea of alien enemy could not now bo 
set up against subjects of a hostile State who, even without express licence, 
continued to reside and to earry on business in British territory (g). 


ANTOINE V. MORSHEAD. 

[tt Taunt. 237; Scott, 647 (181o).J 

Case.] This was an action on certain bills of exchange which 
had been drawn on the defendant liy his father, who was a British 
subject detained as a prisoner m France during the war between 
that country and Clreat Britain The bills were made ji.iyable 
to other British subjects, likewise detained as jnisoners in France, 
but had been indorsed by them to the jilaiutiff, who tvas a banker 
at Verdun and a French subject, and had finally heen aecepti d by 
the defendant. verdict having heen found for the jilaintiff, 
a rule ntsi was moved for on behalf of the defendant, on the triound 
that the contiact had been made during war with ,in alien eiu iiiy, 
and was therefoie not merely suspended by the war hut altogether 
void. In the result, however, it was held that the action was 
mamtamahle. 

Judgment.] Gibbs, CJ jiomted out that the jireseiit cast was 
not one of a hill of exchange drawn m favour of an alum eneiiu, but 
of a bill of exchange drawn by one subject in favour of another, and 
on a subject icsidcnt m Great Biitain, the two former being detained 
as fiiisoners in France In the circumstances he thought that the drawer 
might legally draw such a hill as being necessary for his subsistence. 
After the bill had been drawn the payee had no doubt indorsed it to 
till' plaintiff, who was an alien enemy. But how was the original 
drawee to avail himself of the bill except by negotiating it, and to 
whom could he negotiate it except to the inhabitants of the country 
m which he was? The general principles deducihle from the f.ise.s 
cited for the defendants with rc.spect to contracts with alien enemies 
Avere not altogether applicable to the present case. Hence he was of 
opinion that the indorsement to the plaintiff conveyeil to liim a 
legal title, on which the King might have sued in time of war, and 

(/) See Alcinous v. ^igreu, 4 E. & B. 217, where it was held that an alien enemy 
xesidiiig without lieencc could not sue dunng the war. 

(<7) See Janson v. Brte/onletn Consolidated Mines, [1902] A. C. at 505, and infra, 
p. 7.3. 
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on which—this not hii\inf' been done—the plaintiff could sue now' 
that peace had been proclaimed (/i). 


Although, w rote Dr. Pitt-Cobbett, the original contract in this case was made 
hetween British subjects, yet the indorsement to the plaintiff and the 
siibseijuent acceptance by the defendant involved a dealing during war bet« een 
enemies. The decision must, therefore, be taken to rest on the special 
necessities of pn.soners of war; and to be intended to provide a means whereby 
ahem enemies may supply piisoners’ wants, with an assurance of being able 
to sue on their contracts after the return of jieace ft has, in fact, been 
treated, in American eases in which it has been cited, as having this 
ehaiaiter; and as establishing an exception to the general rule of non- 
intercouise (i). Prisoners of war detained m Rngland are also at liberty 
to sue in the I'higlish Courts on contracts of service entered into by them 
during the' war (k). 

It mav well be that the true explanation of this case is not that given 
abo\i‘, though it seems to be that most commonly received. It is not 
recorded when the acceptance took place, nor does the argument or the 
judgment deal with this jioint, which raises .some presumption that the bill 
was not acci'pted until after the conclusion of |X“ace, when it would be valid 
unless the original tran.saction was illegal The original transactions as to 
the drawing and indorsement were both jierfectly legal, as they involved no 
action crossing the line of war -there was no < onduet infringing the rule of 
non-intercour.se. Hc-nce the defendant was liable on the bill. Had the 
acceptance been given during the war this, it is submitted, w ould have been 
an illc'L'al contract involving intercour.se with the enenn, and the acceptor 
would not have been liable on the bill, though both the drawer and indorser 
would firesumably have been liable on their contracts. On this explanation 
the case would rest on a similar basis to Kirfhaw v. Kehii/ and not on a 
sjKs i.il exception as to prisoners contracts 


(2) Licensed Trade. 

USPARICHA V. NOBLE. 

[13 East, 332; Scott, 639 (1811).] 

Case.] During war between Great Britain on the one hand and 
France and Spain on the other, the plaintiff, a Spaniard domiciled 
in (dreat Britain, obtained a licence from the Crown to ship goods 

(h) See also Davbuz v. Morshead, 6 Taunt. 332. 

(t) Crawford v. The William Penn, 3 Wash. Circ. Court, 484; Scott, at 651. 
(k) Maria v. Hall, 2 Bos & P. 236. 
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in a neutral vessel to certain jiorts of Spain. The vessel was 
cajitured by the French and condemned. The present action was 
on a iiohcy of insurance, the validity of which turned on the lef^ality 
of the trade. In the result it was held that the effect of the licence 
was to Icfjalise the trade, and that the policy was therefore good, 
and that judgment must pass for the plaintiff. 

Judgment.] Lord Ellenborough laid down that the legal result 
•of the licence was that the commerce must be regarded as legalised 
for all purposes necessary to its due and effectual prosecution, for 
the benefit either of the party himself or of his correspondents abroad, 
even though residing in the enemy’s country. The Crown could in 
its discretion exempt any person and any branch of commerce from the 
disabilities and liabilities arising out of a state of war; and its licence 
for such a purpose ought to receive the mo.st literal construction. For the 
purjioses of the licence, the person licensed ought to be regarded as 
an adopted British .suliject, and the trade as a British trade. 


.\ licence m its ividest sense is a permit granted by a belligerent State 
•either to its own subjects, or to enemy subjects, or to neutrals, authorising 
th(' doing of something otherwi.se interdicted by war. The type of licence 
most familiar to the Courts is a licence to trade; although such licences 
aie now less frecpient than formerly. A licence to trade may he either 
general or special. A general licence is one issued to all subjects or even to 
to all persons, authorising a trade with a particular place or in particular 
articles; whilst a .special licence is one issued to individuals for a particular 
voyage, or for the importation or exportation of jiarticular goods (Z). The 
object of licences is to relieve the commerce of the State, either generally 
or in regard to particular commodities, from the restraints otherwise imposed 
by the war (m). A general licence can only be issued by the supreme authority; 
but a special licence may bo issued cither by the supreme authority, or by 
a naval or military officer acting within the limits of his particular command (n). 
A licence, if duly issued, and if its terms are complied with, serves to legalise 
all transactions necessary to the due prosecution of the trade which is licensed, 
and also to relieve the jicrson or persons in whose favour it is granted from 
the disabilities that would otherwise attach under the laws of the issuing 
State (o). A licence issued by one belligerent does not, of course, bind the 

(l) These terms are, however, used m different senses by different writers, 
see Hall, § 196; Moore, Digest, vii. § 1141; Halleck, ii. 344. 

(m) Flindt v. Scott, 5 Taunt. 674. 

(n) On the question of authority, see The Hope, 1 Dod. 226; The Sea Lion, 
.5 Wall. 630. 

(o) Supra ; but see also Kensington v. Inglia, 8 East, 273. 



Effect of War on Intercourse with the Enemy. 


95 


other; and may even confer on the holder m relation to the latter an enemy 
character that would not otherwise attach to him. The grant of licenses 
by one of two co-belligerents is subject to the con.sent of the other, or at 
any rate, to the condition that the trade licensed shall not interfere with the 
common operations (p). Licenses to trade were extensively issued by Great 
Britain during the Napoleonic wars, and a considerable body of case law 
grew up in respc-ct of them (g); but such licenses are no longer usual except 
as incident to particular military or naval operations, and the law in relation 
to them IS no longer so important as it once was (r). 


(3) Ransom Contracts. 

RICORD V. BETTENHAM. 

[3 Burr. 1734; Scott, 644 (1765) ] 

Case.] In 1762, during war between Great Britain and France, 
the English ship Syren, of which the defendant was master, was 
captured by a French privateer, but released on the defendant giving 
a ransom bill for 300 yustoles to the plaintiff, the commander of the 
privateer, and leaving .loseph Bell, the mate of the ship, as hostage. 
Bell subsequently died in prison, and the present action was thereupon 
brought on the ransom bill. On behalf of the defendant it was contended 
that there was no precedent for such an action; that the contract 
was void as having been made with an alien enemy, and that, 
inasmuch as the ransom bill was not an independent contract, the 
hostage alone was entitled to sue thereon. These objections were, 
howev'er, overruled, and judgment given for the plaintiff. The grounds 
of the judgment are not stated in the report; but, presumably, it 
proceeded on the ground that such contracts were usually held valid 
amongst other nations, and that the hostage was merely left as 
collateral security. 

Tlie decision in this case seems to accord with the practice followed in 
most other systems of municipal law that recognise ransom contracts {$). 
It was also followed by the English Gourts in Cornu v. Blacicbume., 

(p) The Neptunus, 0 C. Rob. 403. 

iq) The more important of these are noted in Hall, § 196; and Taylor, 511, 
and are given at length in Halleek, ii. 344. 

(r) For an example of a heence to make application to the enemy Government, 
see Afoore, Digest, vii. ‘255. 

(a) See also p. 245, infra. 
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2 Doug. 641, where it was held that neither the death of the hostage, nor 
the capture of the original captor—although viithout an appropriation of 
the ransom bill (f )—jait an end to the contract. In Anthon v. Fisher,. 
2 Doug. 649, n., indeed, it was held that an alien encniv could not sue iii 
person even on a ransom contract; the proper course being to commence a 
suit in the 6rst instance against the ship and goods, or failing this against 
the master m tlie name of the hostage («). But this view is now generally 
reprobated, on the ground that if the contract is lawful it must be held to 
suspend the character of enemy quoad hoc (x). 

Both the granting of ransom contracts by captors, and the entering into 
ransom contract by vessels captured, are often forbidden by municipal 
law (y). Dnder the British system the practice of giving ransom contracts 
IS now regulated by the Naval Prize Act, 1864. This empowers the Crown 
in Council, as it may deem expc'dient, either to prohibit or to allow, either 
wholly or in certain eases or subjwt to conditions, the entering into contracts 
for the ransom of sliijis or giMids belonging to British subjects taken as prize 
by the enemy, and places all such contiacts under the exclusive jurisdiction 
of the Coiiit of Admiralty (2) Noi is a British captor at liberty to grant 
ransom to an enemy vessel, exi'cpt 111 cases similarly allowed by Order 111 
Council («). In Alai.sotinatre v. Kenhug, 2 Call. 325, the practice of ransom 
was extended by the United States Courts to the case of a neutral vessel which 
had been cajitured b\ one belligerent on the ground of earrying contraband 
to the other but released on giving a ransom bill. Story, J . holding that, 
inasmuch as the cargo would probably have been liable to (ondemnation, 
the ordinary rules of ransom must be deemerl to appK. 


THE RIGHT TO SUE IN THE COURTS. 

PORTER V. FREUOENBERG. KREGLINGER v. S. SAMUEL & 
ROSENFELD, In re MERTON’S PATENTS. 

[[1916] 1 K. B. 857.] 

Case.] These three appeals weie heard together. In the first 
the plaintiff issuetl a writ against Freudenherg to recover a quarter's 
rent due on the 29th of September, 1914, under a lease made m 1903 
of premises 111 Princes Street, London The defendant resided and 
carried on business m Berlin, and had before the outbreak of war 

(t) This haMiig been comcalcd. 

(u) A similar opinion was c.xprcsscd by Lord Stowell in The Hoop, I C. Rob 
at 201. Sec also Furlado v Rogeis, 3 B. & B, 191. 

{x) Sec Wheaton (Dana), .'>06, 11., Kent, Com i. s. 10.') 

(y) See Hal], § 151 

(2) See sect 4.'), and Senior, L. Q. R. xxxiv. 49—62 

(a) Sec 29 & .30 Viet c 109, s 41, Manual of Naval Piize Law, Ait. 273. 
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earned on a branch establishment at the abov'e premises througli 
an agent, named Barnes. Immediately before the 29th of September 
all the stock, fixtures and fittings were removed and the keys sent to 
the plaintiff by Barnes. The plaintiff having issued his writ applied 
to Scrutton, J., for directions as to the manner of serving it upon 
the defendant in Berlin. The learned judge gave liberty to issue 
a concurrent writ against the defendant and to serve notice of the 
writ in Berlin. In view of the difficulty of carrying out the latter, 
the plaintiff ajipealed, asking the Court to make an order for substituted 
service of notice of the writ upon Barnes. 

In the second appeal the plaintiffs were merchants carrying on 
business in London and Antwerp Before the war they had contracted 
to sell a cargo of hides to the defendants, carrying on business m 
London, and the latter had repudiated the contract. After the out- 
bre.ik of war the plaintiffs issued a writ and served it upon one Bonome, 
who u])on the evidence was shown to be the manager here of the 
defend.ints Scrutton, J., .set aside the .substituted service on the 
ground that one Arthur Cohen, who resided in Hamburg, was the 
sole jiroprictor of *S. Samuel & Rosenfeld He gave leave to serve 
a concurrent writ against Cohen with liberty to .serve notice of the 
writ at Hamburg. The plaintiffs appealed, asking for an order for 
.sul).><tituted service of notice of the writ upon Bonome 

In the third appeal a petition had been pre.sentcd by an English 
company for revocation of a patent granted to a German subject 
resident in Germany. An order of revocation was granted on the 
28th of July, 1914, the operation of such order to be suspended until 
the hearing of any appeal, if notice of appeal were given on or before 
the 28th of August. Notice was given on such date, when the appellants 
had become alien enemies. Upon that ground the plaintiffs moved 
to set aside the notice of appeal. 

Judgment.] The judgment of the Court of Appeal was delivered 
by Lord Reading, C.J., who prefaced the judgment by passing in 
review the law relating to the definition of the term “ alien enemy ” 
when used in reference to civil rights and liabilities: “the test for 
this purpose is not nationality but the place of carrying on the business ” 
Ho hold therefore that “ for the purpose of determining civil rights 
a British subject or the subject of a neutral State, who is voluntarily 
resident or who is carrying on business in hostile territory, is to be 

7 


p.c. 
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regarded and treated as an alien enemy, and is in the same position 
as d subject of hostile nationality resident m hostile territory 

‘ In ascertaining the rights of aliens the first point for consider xtion 
IS whether they are alien friends or alien enemies 41ien friends have 
long since been, and ire at the present day, treated in reference to 
cnil lights as if they were Biitish subjects, and ire entitled to the 
enjoyment of all personal lights of a citizen, including the right to 
SIR in the King s Courts 4hen enemies have no civil rights or 
jirivileges unless they are here under the protection and by permission 
of the Crown ’ The case of Pnneesb Thurn and Taxif> v Moffitt 
(1^14), 31 T L R 24, where an enemy alien, who had registered under 
the 41iens Restriction Act, 1914, as an enemy alien, was held entitled 
to sue, was, said the Chief Justice, rightly decided And in the opinion 
of the Court, Art 23 (h) of ch 1, s 2, of the Hague Convention IV , 
1907 did not iffect the ancient rule of the English common liw thit 
in ilien enemy, unless with special hccnce, or authorisation of tin 
(low 11 , has no right to sue in our Courts during the war This rule 
Is bised upon public policy, but no such ground exists for prc\enting 
the enforcenitnt by a British, or neutral subject, of i right agimst an 
alien enemy The alien enemy can be sued during the progress of 
hostilities Upon this there has never been any doubt And since 
“ he can be sued, it follows that he can appear and be heard in his 
defence and take all such steps is may be deemed mcessary for the 
proper presentment of his defence If he is brought at the suit of 
i jiarty before a Couit of Justice ho must have the right of submitting 
his answer to the Court Equally it seems to risult that when 
sued if judgment proceed against him, the appelhte Courts are as 
much open to him as to any other defendant Once he is cited 
to qipear he is entitled to the same opportunities of challenging the 
correctness of the judge of first instance or other tribunal as any other 
defendant ’ The decision in McVeigh v United States, 11 Wall 259, 
in the Supreme Court of the United States is to the same effect 
Cpon thes( grounds it was held that leave ina} be given to issue 
a concurrent writ ind mike substituted service of notice of the writ 
b} service of the notice upon the alien enemy’s agent in this country 
Furthei, that an aliin enemy who is sued, is entitled to enter an 
appearance to defend the action and to appeal from any judgment 
But if he commences the action before the war he cannot prosecute 
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his appeal. His right of appeal is .su.spended until the conclusion of 
peace (6). 


This case and that of McVeigh v. United States decide that the status of 
alien enemies in relation to civil rights and liabilities is determined, not by 
nationality, but by the place where they are residing and carrying on 
business. As Swayne, J., said- “ It is alleged that he [the respondent] was 
in the position of an alien enemy, and hence could have no locus standi in 
that forum. If as.sailed there, he could defend there. The liability and the 
Tight are inseparable. A different result would be a blot upon our jurisprudence 
and civilisation. We cannot hesitate or doubt on the subject.” This, as 
Dr Sieveking admitted, is in accordance with the English common law, 
but 18 not accepted on the Continent, where nationality is the test (c). 


SCHAFFENIUS v. GOLDBERG. 

[[1916] 1 K. B. 284.] 

Case.] ?Iere the plaintiff wa.s a fJonnaii by birth and had been 
resident in England for twenty-two years, and had carried on 
business there during that time. Upon the outbreak of the war of 
1914 he regi.stered hini.self as an enemy alien. In March, 1915, he 
entered into the agreement in dispute with the defendant, and in 
July he was interned under a general order. A considerable sura of 
money was admittedly due from the defendant, who, however, 
upon the internment of the plaintiff refused to pay, contending that 
such repayment would be illegal and that the contract was at an end. 
The plaintiff thereupon commenced ])roceedings The only issue tried 
was whether the plaintiff could take prj^ceedings in view of his 
internment—whether he was ex lex and had any locus standi in the 
Courts, so that his action ought to be disnussed. Younger, J., made 
a declaration that the contract was not affected by the plaintiff’s 
internment, that the plaintiff was entitled to sue upon the contract 
and maintain an action. The defendant appealed. 

(6) See also the juilgment of Bailhaclie, J , to the same effect in Robinson tfc Co. 
v. Continental Insuiaiue Company of Mannheim, [1915] 1 K B. 155. 

(c) Generally, sec Garner, i § 89, Lord Justice Scrutton, L. Q. R. xxxiv. 123. 
But SCO infra, p. 102. 
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Judgment.] In delivering judgment in the Court of Appeal Lord 
Cozens-Hardy, M.R , said he agreed with the judgment of Younger, J., 
and for the .same reasons. Tt was said that although registration 
was the effect of a permission from the Crown to remain m the country, 
such permission only lasts so long as the licensee does not molest the 
Crown and is not molested hy it. 

It was further said that the plaintiff was molested by internment. 
He thought there was no authority for that proposition. The passage 
in Wells v. Williams (1 Ld. Raym 283; 1 Salk. 40), referring to 
molestation, in his opinion, was either wrong, or referred to the 
revocation by the Crown of the licence to remain in the country. 
But the following pa.ssage from the judgment was sound, viz. • ‘ If 
an alien enemy comes hither sub salvo conduclu, he may maintain an 
action: if an enemy alien comes hither in time of peace jier lireiitiam 
domtm regis, as the French Protestants did, and lives here su/i 
protecliove, and a war afterwards begins between the two nations, he 
may maintain an action: for .suing is but a consequential right of pro¬ 
tection ” And there is other authority InSparenburgJiv Bannati/ne, 
1 Bos. & P. 163 (1797), the question was whether a German, taken 
on a Dutch privateer which was properly captured by the British 
Government, could after he had ceased to be m the service of the 
enemy, bring action for wages due In his judgment, Eyre, (’ J 
said, ‘‘ But a neutral whether in or out of pri.son cannot for that 
reason be an alien enemy, he can be an alien enemy only with lesjiect 
to what he is doing under a local or temporary allegiance to a kower 
at war with us. When the allegiance determines, the character 
determines. He can have no fi.ved character of alien enemy who owes 
no fixed allegiance to our enemy and has ceased to be m hostility 
against us; it being only in respect of his being in a state of actual 
hostility that he was even for a time an enemy at all. As a prisoner 
of war how does he differ from any other individual who is in custody 
for an offence which he has committed and for which he is answerable ^ ” 

“ A prisoner,” continued Lord Cozens-Hardy, “ who may be 
committed to prison foi an offence is not ex lex —^he is entitled to 
assert his civil rights; and it is not right to say in this case that the 
plaintiff, although his personal liberty is curtailed by the Internment 
Order, has lost all power of enforcing his rights in respect of the trade 
which he has been carrying on without any po.ssibihty of complaint, 
since the agreement entered into by him in March.” 
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As Heath, J. said in Sparenhurgh v. Bannahjne, “An enemy under 
the King’s protection may sue and be sued: that cannot be doubted. 
A prisoner of war is for certain purposes under the King’s protection, 
and there are many cases where he can maintain an action.” He did 
not base his judgment on that case alone, but upon the general principle 
“ that the restraint which is imposed upon the personal movements of 
an interned German does not deprive him of civil rights in respect of 
a lawful contract entered into by him before internment.” 

Rankes and Warrington, agiecd and the appeal was dismissed. 


An alien enemy, m Knglish law, means, generally, an alien who belongs 
to a country which is at war with Great Britain. A distinction, however, 
IS drawn between a permanent enemy character and a temporary or adven¬ 
titious one. The former is stated to depend on allegiance; this being the 
form in which English law expresses its conception of nationality. According 
to this principle, every person in allegiance to the enemy State is deemed 
priwil facip, to have an enemy character; whilst everyone in allegiance to a 
neutral State is deemed pntnd facie to have a neutral character. From this 
it would seem that the English law, in determining enemy character, starts 
eipially with the Continental systems from the standpoint of nationality (d). 
.\nd although for many puriwscs “ nationality ” as a test of enemy character 
in war has, as we shall see, now been displaced by “ domicil,” there are still 
cases in which it remains operative. So, if on the outbreak of war it were 
found necessary for military reasons to expel alien enemies from British 
territory—a measure still jicrmissible—the test of nationality would still 
be applied; whilst it would also apply, under the municipal law, to cases 
where a British subject, even though domiciled elsewhere, was found in 
arms against his native country (c). And this pi unary test of enemy or 
neutral character, although liable to be suspended by other tests, is always 
liable to revert when the latter cease to apply. A tcinjxirary or adventitious 
enemy character, on the other hand, will attach to persons who arc bound 
to the enemy State by some particular bond of association, whether local 
or pc-rsonal. This will include (1) persons who arc found in the military or 
naval service of the enemy (/); (2) persons who arc found serving on board 
even private vessels of the enemy, subject now, however, to the alleviations 
provided by the Hague Convention XI. 1907 {g); (3) persons who are 
engaged m the enemy navigation, or identified with the enemy by the grant 
of exceptional trading privileges (A); and (4) persons who are domiciled or 

(d) See vol. i., 173. (e) Ibid.lQl. 

if) Sparenhurgh y. Bannatyne. (g) Infra, p. 228. 

{h) The Endraught, 1 C. Rob. 22; The Anna Oatharina, 4 C. Rob. 107; Berena 
V. Rucker, I W. Bl. 313. The hostile character will also affect with liability other 
vcseels belonging to the same person that have no national character impressed 
on them; see The Vriendschap, 4 C. Rob. at 167. 
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reside and carry on trade in the enemy territory (»). And similar principles- 
are recognised by the American Courts; although with some occasional 
divergence in their application (k). Some of these grounds of enemy 
character or connection, including domicil, which is the most important, 
have been considered in connection with the case of The Harmony whilst others 
will come under review in connection with the subject of enemy property (1). 

Effect of War mi Suits by Alien Enemies. —It follows almost necessarily 
from the rule of non-intercourse that an action cannot in general bo maintained 
or continued by or on behalf of an alien enemy (m). Nor, even in suits depend¬ 
ing between other persons, will the Courts sanction any communication with 
the enemy country (n). But such a disability will not attach to persons of 
enemy nationality who continue resident in British territory with the licence 
of the Crown (o). Whether it would apply to enemy persons w'ho continued 
so to reside without licence, there appears to be some conflict of authority (p). 
But, if on the outbreak of war enemy subjects who may be resident in Creat 
Britain arc express^ authorised to continue their residence so long as they 
peaceably demean themselves, or even it such residence is impliedly authorised 
by their not being oideied to leave, it would seem that the usual conse<iuences 
of licensed residence will attach (q). It would seem also that an alien 
enemy continuing to reside in the country, whether with or without 
licence, may be sued (r). In any case, moreover, such rights of action will 
revive on the return of peace (s). 

The Prize Courts of some States, as we shall see, jiermitted eneniv aliens 
resident abroad to apjiear as claimants (t). 

Under the old law an enemy alien could not sue in the French Court, and 
by the decree of the 271h of iSeptember, 1914, all commercial relations with 
the enemy were prohibited. Although opuiion was sharply divided, the 
right of an enemy alien to sue was denied m the ease of Wilmoth, Sequestrator 
V. IJaude, 43 Clunet, 1303. This decision was adversely criticised by a number 
of French jurists, including llenault, Weiss, Clunet and Bartheleiii} 'I’he 

(i) The Hat many, 2 C. Bob. 322. 

(k) See 2'he Venus, 8 Craneh, 253, The Society fot the Propagation of the (luspel 
V Wheeler, 2 Gall. 105, The Ftiendschafl, 4 Wheat. 105, 'The Antonia Johanna, 

1 Wheat. 159; and cases referred to in Scott, 659—693. 

(l) Infra, p. 201. 

(in) See The Hoop, 1 C. Rob. 196, Brandon v Nesbitt, 6 T. R. 23, Le Bret 
V. Papillon, 4 East, 502, and as to the exceptional case of Janson v. Diiefontein 
Consolidated Mines, supra, p. 73. 

(n) Such as a commission lor the examination of witnesses: sec Barrick v. Buba, 

2 C. B. (N. S.) 563. 

(o) Wells V. Williams, 1 J^d. Raym. 282. 

(p) See Janson v. Driefontein Consolidated Mines, [1902] A. C. at 505; Alcinous 
V. Nigreu, 4 E. & B. 217, 24 L. J. Q. B. 19; and Boulton v. JJobree, 2 Camp. 163. 

(q) See, m the U. S. Courts, Clarke v. Morey, 10 Johns, 69; Scott, 679, n., where 
it was held that a licence would be implied from residence; Seymour v. Bailey,. 
66 111. 288. 

(r) McVeigh v. U. S., 11 Wall. 259; Scott, 576. 

(s) Supra, p. 73. 

(t) Infra, p. 261. 
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latter declared that the old law was not in accord with modern French law or 
practice; it was the duty of the French Courts “ to preserve in the midst of 
the present storm the small flame which still burns at the end of the taper of 
international law.” In view of these expressions of opinion, in a number 
of cases the French Courts upheld the right of enemy aliens not only to 
defend, but also to sue. Finally the Court of Appeal, m the case of 
Comjpagnie Bulgaria v. Olivier, 43 Cluuet, 380, confirmed the right to sue. 
“ This right,” said the Court, “ must be considered to be one of the natural 
rights ^vhlch foreigners enjoy in France, so long as there is no express 
provision to the contrary in the municipal law or international conventions ” (m). 

Italy, by the decrees of the 24th of .June and the 2.'»th of Xovember, 191.5, 
denied access to the Courts to Austro-Hungarian and Ottoman nationals 
resjiectively, but by the Treaty of the 21st of May, 1915, with Germany, 
German nationals were jiermitted to sue in the Courts on condition of 
recijirocity by Germany (x) 

In Geimany, under the Ordinance of the 7th of August, 1914, the test 
of ('nemy character was domicil rather than nationality. Enemy aliens 
domiciled or resident in tlic empire might sue or defend in the Courts, even 
if they were interned. 

Sirnilai lights were also accorded to the local branches of firms the head 
oflices of which were situate in foreign countries, and e\en to enemy aliens 
domiciled abroad But in practice, owing to technical requirements, the 
exercise of those right.s was m most cases rendered practically impossible (y). 

In the L'nitcd States whilst lesident enemy aliens were permitted to sue 
and to defend, m the case of enemy aliens resident abroad the proceedings 
were suspended until the conclusion of jicace {z). 

Quet'tiun of the Effect of the Hague Begulations, 1907.—By Art. 23 (h) it 
IS forbidden to belligerents ‘ to declare extinguished, suspended, or 
unenforceable in a court of law, the rights ot rights of action of the nationals 
of the adverse jiarty.” By some, and particularly by Geiman jurists, this is 
interjireted to iiiean that each belligerent is in general prohibited from 
susjiending or abrogating, by reason of the war, any rights or lights of action 
of subjects of the other (a). Such a construction would, if it could be 
sustained, go far to annul, as between IStatcs which have ratified the 
Convention, the present Anglo-American eloctnnc as to the ellect of war on 
pruate rights and obligations; although it would still be open to a belligerent 
to prohibit subsequent dealings. But the clear intention of this provision 
is, it IS conceived, merely to prohibit a belligerent commander, in the 
exercise of his military authority over territory subject to martial law, from 
suspending or abrogatuig rights or rights of action on the part of subjects 


(m) Garner, i. §§ 92—96. 

(x) 45 Clunet, 539. 

(y) 42 Clunet, 567, 785, 43 ibid. 1121, 1446; 44 ibid. 48, 448. 

(z) Plellenberg, Uollhaus d- Co. v. Kulmon cfc Co., 241 Fed. Kcp. 605. See, 
generally. Garner, i. § 91, Hyde, ii §§ 610—613. 

(a) Sieveking, I. h. A. Rep 1913, p. 169 
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of the other belligerent, or otherwise interfering with purely eivil relations (6). 
That this IS so appears to be sufficiently indicated by the fact that the article 
forms part of a Convention which purports to deal only with the conduct 
of land war, and to exclude maritime relations, to which such contracts are 
for the most part incident; that it does not even appear in the main body of 
the Convention but only in the annexed regulations; that amongst these 
it appears only at the end of an article dealing with prohibited methods of 
conducting Jiostilities; and finally, that it makes no exceptions of transactions 
which enure to the aid of the enemy, as it inevitably would if it were 
intended to be of general application. Nor can it be supposed that so 
1 evolutionary a change would have been accepted without protest or 
reservation on the part of States whose established doctrines were to that 
extent abrogated (c). On this assumption we may therefore proceed to 
consider the effect of the rule of non-intercourse, under the Anglo-American 
doctrine, on some of the more important mercantile relations and transac tiuns 
subsisting between jiersons divided by the line of war. 

The Anglo-American rule has been criticised not only by Continental 
jurists but also by British. Dr. Alfied Sieveking, whilst admittimi that 
all trade with the enemy, enuring to his benefit, should be pnihibited, 
contends that all contracts, with the exception of agreements mlentlcd to 
aid the enemy, whether pre-war or otherwise, should be valid. Dr. B C. .1. 
J..oder agreed that the Anglo-American rule is too wide, and advocated the 
.sanctity of private contracts during war on the ground that according to 
modern international conceptions, e.g , the Hague Conventions, the private 
obligations of individuals should not be affected by the public relations of 
ytates (d) Mr. G. G. Bhillimore thinks that Dr. Sievekmg’s principle 
offers a solution which is in accordance with the modern conceptions of 
international commercial relations and politics ... to which it is essential 
that only the direct actual commercial intercourse between the subjei ts of 
the belligerents should be prevented ” (e). Baty, whilst considering that 
the lule IS mainly derived from, if not entirely due to, the danger and 
impossibility of permitting intimate intercourse between the subjects of 
belligerents, comes to the conclusion that “ where the interest and duty 
of a jinvate individual would be brought into conflict, or wheie peisonal 
intercourse is still necessary, the prohibition of making and pertonning 
contracts with enemy jiersons is no longer, as a matter of policy, reasonable 
or maintainable ” (/). 

Effect of War on the. Legal Ihghts and Relations of Individuals .—-The 
outbreak of war affects not only the legal relations of States, but m .some 

(b) Pearce Higgins, 263 el seq, 

(c) Holland, War on Land, 44. The official view of the British Government 
appears to be that the effect of this provision is merely to forbid a commander 
m the field fiom attempting to terrorise the inhabitants of enemy territory by 
depriving or threatening to deprive them ot existing opportunities of obtaining 
relief in respect of private claims. 

id) I. L. A. Kep. 1913, p. 169. 

(/) L. Q. K. xxxi. 49. 


(t) J. C. L. 191.3, 35. 
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measure also the legal rights and relations of individuals. Its more important 
effects, in this connection, are as follows:—(1) It suspends, in all that pertains 
to the conduct of hostilities and subject to the limitations imposed by custom 
and convention, the ojieration of the ordinary law and the applicancy of 
rights thereunder, in favour of certain forms of war-law. (2) It was formerly 
held to confer, and although now restricted by policy and usage it still 
confers in case of necessity, a right on the part of a belligerent to expel 
from territory belonging to or occupied by him both enemy subjects and 
others whose presence he may deem inimical to his safety {(j). (3) It 

was formerly held to confer, and, within the limits described hereafter, it 
still confers, on each belligerent a right to sequestrate or confiscate certain 
kinds of enemy jiroperty found within his territory. (4) It confers a right 
of capture over enemy property found on the sea and not protected by the 
neutral flag, and also over neutral property embarked in undertakings 
which a belligerent is entitled to restrain. (5) Finally, it is commonly 
attended, although to a degree yvhich varies greatly in different systems, 
by a prohibition of commercial mtercour.se between the subjects of the 
respective belligerents; which again involves either a suspension or an 
abrogation of existing obligations, as well as an interdiction of subsecpient 
dealings so long as the yvar continues. Some of these consectuences have 
been already touched on; others will be considereei hereafter. For the moment 
we are only concerned yyith the effects of war m suspending, at certain points, 
the ordinary territorial law in favour of certain forms of what, in default 
of a more appropriate term, we may call yvar-layv. 

Kinds of Low applied in Unr—'I'he conduct of yyar betyveen two or more 
States, and the exceptional conditions to which it gives rise, necessarily 
involve some derangement of the ordinary law. In the first place, the members 
of the armed forces on either side are subject to their own military law; 
although this axiplies also in time of jx^ace, and has no international bearing 
except that already noticed. In the second place, the exigencies of war 
commonly require an assumption of exceptional powers, not warranted in 
time of peace, over both the persons and property of private individuals found 
within its range, even though such persons are unconnected with the armed 
forces on either side. And this may arise either in the home territory, as 
between the territorial l*oy\er and those subject to its jurisdiction; or 
in the territory of an invaded State, as between the invader and persons 
resident or found therein. Finally, there are the laws and usages of war, 
now largely codified by Convention, regulating the conduct of war between 
the parties, and imposing conditions and restrictions to which both martial 
law and military law are requireii to conform. 

Martial Law in the Home Territory .—Martial law, despite the name, is 
not strictly a form of law, but an extra-legal state or condition, under which 
the ordinary law and ordinary rights are replaced, so far as public defence 
or necessity may reijuire, by the action of the military or some other 


(g) See pp. 67—70, supra. 
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summary authority (t). But m order to impose some limit on this, it is usual 
to intimate in more or less general terms the nature of the rules or discipline 
which will be enforced; whilst in order to ensure that it shall be applied with 
sufficient deliberation and legularity, its administration is usually deputed 
to Courts which are styled Courts-Martial; although these Courts are in fact 
constituted by military officers, jiroeeed by summary methods, and do not 
strictly fall within the category of regular Courts. Such a condition of things 
IS commonly inaugurated in Kuro|ieaii countries by the proclamation of 
“ a state of siege ”; whilst under the British and American .systems it is usually 
established by a proclamation of martial law, the effects of which have 
already been described. Martial law iii this aspect is mainly a matter of 
muncipal concern, although it has a eeitain international bearing m so far 
as it may affect the subjects of other States who come within its range {1). 

Martial Law as applied hy an Invader. —When the territory of one 
belligerent is invaded by the other, the territorial law will not, of course, 
apply as between the invaders and the mhalutants of the districts invaded; 
whilst even as between the latter its ojieiation will to a great extent be sus¬ 
pended owing to the fact of invasion, in these circumstances it is the 
practice for the invader, both with a view to his own safety and this success 
of his operations and with the object of guarding against that condition 
of lawlessness which might otherwise ari.se, to proclaim and enforce martial 
law. This, unlike the law previously described, has, of course, no ultimate 
basis m municipal law; for neither during nor after the war could anvthing 
done thereunder be made, as between the invader and the subjects of the 
territorial Power, the subject of an ajijHMl to the civil (’ourts either of the 
invading or the invaded State. Hence martial law, m this .sen.se, has been 
described as being “ neither more nor less than the will of the general who 
commands the army”(/); the mere x*i'<^s(“nee of an invading army 
amounting to notice that it w'lll be brought into force. Nevertheless, a 
commander who enforces martial law ought, so far as iiossible, to la> down 
distinctly the regulations under and limits within which it will be earned 
out; whilst all punishments inflicted thereunder ought to be inflicted only 
after enixuiry and sentence by a military Court. Such regulations must in 
their details necessarily de|)end largely on local conditions and needs, and 
esjiecially on whether the territory m question is under actual occuiiatioii or 
not. But m any case they must not conflict with the laws and usages of war, 
as ascertained by custom and convention. Subject to these conditions, 
martial law of this kind will apply equally to all persons found within its 
range, irrespective of their nationality (m). The exercise of such martial 
authority will come to an end on the termination of hostilities (w). 

(i) Tilonko v. Att -Gen. of Natal, [1907] A. C. 93, 461. 

(k) See p. 328, infra, also Holland, War on Land, 16 el m/. 

(l) This was said by the Duke of Wellington in the House of Lords, see Hansard, 
3rd Senes, cxv. 880; cited Holland, War on Land, 14. 

(m) But as to the diplomatic agents of neutral Powers, see vol. i. 320, and as 

to the position of neutral subjects in relation to the invader, vol i. 204, and infra,. 
p. 330. (a) See Holland, War on Land, 14—16. 
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Laws and Customs of War. —The laws and customs of war comprise 
a body of rules origmatmg in custom, but now for the most part embodied 
in international Conventions (o). These purport to regulate the conduct of 
war on land, at sea, and in the air. In land warfare, they prescribe the 
Hualifications of belligerents, regulate the methods of conducting hos¬ 
tilities, prescribe rules as to the treatment of prisoners of war and the 
sick and wounded, regulate the seizure of property and the treatment of 
the civil jiopulation, define the rights and responsibilities incident to military 
occupation, and regulate also the non-hostile relations of the belligerents. 
In sea warfare, they cover much the same ground, having regard to the 
different conditions involved; although in this case with much greater 
attention to the rights and duties of neutrals. In air warfare, some 
regulations are analogous to those of laud and some to those of naval 
warfare. All these branches of the laws of war will come under consideration 
hereafter (p). 

Effect of War on Commercial Intercourse. —^There is still much divergence 
alike of opinion and practice as to the effect of war on commercial intercourse 
between subjects of the rcsiiective belligerents. According to one view — 
which is commonly, although not universally, accepted by European publicists 
and followed by European Governments—the rule that war in itself involves 
a prohibition of commercial intercourse no longer obtains, having lapsed w ith 
the right of confiscation; although it is recognised that the Sovereign 
authority may impose such restrictions thereon as may be required by 
political or military necessity (5). According to another view—which 
IS commonly, although again not universally, accepted bj’ English and 
American writers, and which is, as we have seen, also followed by the 
English and American Courts (r)—the rule that war m itself involves a 
general prohibition of intercourse as between persons residing in the 
territories of the respective belligerents still obtains, both as a rule of 
municipal and international law (a); although it is here too recognised 
that the rule is subject to relaxation by the Sovereign authority. This 
view rests on the grounds that such persons are still to be regarded as 
enemies for the general purposes of the war; that to allow a continuance 
of commercial intercourse would tend to strengthen the enemy’s resources, 
and supply him with information; and, finally, that the fact of an enemy 


(0) Infra, p. 120. 

(p) See Excursus I., II. and III. 

(q) Even here, however, opinion vanes; some writers holding that, although 
the right of action is not suspended, any benefit derived from the judgment is 
deferred until the conclusion of peace: see Philhpsoii, Effect of War on Contracts, 
63, 73. 

(r) It has been suggested that the decision m the American case of Matthews 
V. MeStea, 91 U. S. 7, practically bnngs the American view into line with the 
European view: see Bordwell, 202; but in spite of some expressions contained 
m the judgment, its general tenor does not apjiear to bear this out: see p. 81, 
supra. 

{«) Supra, pp. 86—88. 
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person having in general no persona standi tn judicio excludes altogether a 
state of legal commerec (<). 

Debts .—Debts already subsisting between individuals divided by the 
line of war are susjjended during the war, both as regards the right of action 
of the creditor (u) and the duty of payment on the part of the debtor. Any 
such payment would indeeil be illegal if it involved a transmission of money 
to the enemy country(x). Nor will any interest, even though otherwise 
payable, be due to the creditor, in respect of the jx-nod covered by the war; 
ior the reason that interest is payable “ for the forbearance of money.” 
whereas in time of war payment cannot be exacted, and there is therefore 
no forbearance. But this will not apply where the debt is payable at a 
fixed (late—as is usual in cases where the debt is secured by mortgage or other 
form of security—for in such a case interest is due not for forbearance but 
by virtue of the original agreement; although, even in this case, if the agreed 
•date for payment of the principal should be reached during the war no 
further interest will be due (y) Subject to these reiservations, the ri;:ht of 
the creditor to recover both principal and interest will revive on the ii turn 
of peace (2). Nor, if the debtor is sued, will it be open to him to set up anv 
plea of limitation, as regards the period covered by the war; for the reason 
that during that period the right of action is deemed to have bei n m 
abeyance (a). Debts contracted (luring (he continuance of war are, of (our.^e, 
irrecoverable (ft), save m the ca.se of transactions S2x?emlly excepted under 
the JUS belh (c). 

yrrjotiablc Instruments .—Negotiable instruments, and in particular bills 
of exchange and promissory notes, are governed by similar jinnoples, 
subject only to such qualifications as flow from their negotiable tharacler. 
If made before the war, and between persons domiciled in the coiintrii's 
of the respective belligerimts, they are, in the hands ot an alien (nemy, 
incajiable of being sued on during the ivar, but will revive on the restoration 
of peace; although no interest would apjiear to be recoverable m respect 


(<) The, Hoop, 1 C. Hob. 196, although if the right of intercourse were tontedcci, 
the right of .suit would doubtless follow. 

(«) The Hoop, 1 C. Rob. 196, Wells v. Williams, 1 Ld. Raym. 282. 

{jr) Ex parte Boussmaker, 13 Ves. Jun. 71, Kershaw v. Kelsey, 100 Mass 561, 
Scott, 654. 

iy) (See Du Bellotx v. Walerpark, 1 Howl. &, Ry. 16, Uoare v. Allen, 2 Dali. 
102, but see also an article on ” Intelcst on Debts during War,” by C. W. Gregory, 
L. Q. R. XXV. 297. 

(2) Harman v. Kingston, 3 Camp. 150, 152; Flindt v. Waters, 15 East, 260 
(a) Hanger v. Abbott, 6 Wall. 532, Scott, 613. This would now probabK be 
followed m English law. sec Du Belloix v. Walerpark, supra, where a debt 
incurred in 1787 was held to be recoverable m 1822, although without mtircst, 
but see contra a dictum in De Wahl v. Braune, 4 H. & N. 178, and Anson, Contracts, 
11th edit. 344; and, on the subject generally, Moore, Digest, vii. 252, American 
and English Encyclopaedia of Law, xvi 1069. 

(ft) Wilhson v. Palteson, 7 Taunt. 439. (c) Supra, pp. 76, 90 
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of the period covered by tlic war (d). But if transferred to a neutral, there 
would appear to be nothing to prevent the latter from suing and recovering 
thereon, even during the war, in his own name. If made during the war 
they aie, as we have seen, illegal in their inception and incapable of legal 
effect, even if transferred to a neutral or British subject (WilUson v. Patteson, 
7 Taunt. 439), save in cases specially excepted under the jus belli. In this 
ca.se the party suing was an indorsee, who was a British subject resident 
in enemy territory. This was direct trading with the enemy and the 
circumstance of indor.scment, says Sir F. Pollock, seems immaterial (e). 

Art. (4) of the 'I'radmg with tlie Knciiiy Proclamation No. 2, of the 9th 
of September, 1914, warns pcr.sons in the British dominions not to accept, 
pay, or otherwise deal with any negotiable instrument which is held by or 
on behalf of an enemy. But it provides that “ this prohibition shall not 
be deemed to be infringed by any person who has no reasonable ground 
for believing that the instrument is held by or on account of an enemv.” 
British or neutral holders in due course can, at common law, sue during the 
war, on a hill made with an alien enemy. 

In Hitnrbleidler d; Srhwnan v. liaersolman, 137 Law Times, p. 565, on the 
20th of July, 1914, a bill of exchange was drawn by merchants in Petrograd 
on the defendants, provision merchants in Ixmdon, payable to the order of 
Reiilxms, banker in Hamburg, who endorsed it to the plaintiffs, bill brokers 
m London, with the word '"fur tmdi." It was held that the question was one 
of foreign law, and since by Herman law the words fur mich made the 
endorsement not restrictive, but ojxui, the holders were entitled to sue. 

This common law light was modified by sect. 6 (2) of the Trading 
with the Knernv Amendment Act, 1914, which provided that no person 
should by virtiu' of any transfer of a bill or promissory note made or to be 
made in his favour by or on behalf of an enemy, whether for valuable 
consideration or otherwise, have any rights or remedies against any party 
to the instrument, unless he proves that the transfer was made before the 
comnicnceiiieiit of the present war, and any party who knowingly discharged 
the instrument should bo deemed guilty of trading with the enemy. 

But this provision did not apply when the transferee or subsequent holder 
proved that the transfer or some subsequent transfer was made before the 
19th of November, 1914, in good faith and for valuable consideration (/). 

Contracts of Affreightment .—A contract of affreightment made prior to 
the war, between persons who subsequently come to occupy' a hostile 
relation to each other, will, if executory, bo abrogated by war (9), whilst 
even if executed m part or whole it will be suspended, as to its further 


(d) Du Belloix v. Waterpark, I Dowl. & Ry. 16; Hoare v. Allen, 2 Dali. 102; 
Scott, 602; Antoine v. Morshead, 6 Taunt. 237. 

(e) (’ontracts, 9th edit. 389. 

(/) See Schuster, Effect of War, 34—41 
(g) Kspo-iito V. Bowden, 7 E. & B 763 
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legal effects, during the war (A). >’ven if not made between persons who 
subsequently become enemies, it will be abrogated by war, if it involves 
either the shipowner in an obligation to carry his vessel to an enemy 
port(?) or the charterer ii illegal intercourse with the enemies of his 
country {k). Such contracts, if made during the war, between persons 
occupying a hostile relation to each other, are illegal and void. 

It Mas contended in the eases of AmTiold Karberg d- Co. v. Blythe Green 
.lourdaine &• Co. and Theodor Schneider d; Co. v. Burgett d- Neu'sam, 
[I'JIttj 1 K. B. 495, that, although the contracts of affreightment had been 
dissolved by the outbreak of war. the tender of the bills of lading entitled 
the seller to recover the price of the goods. These goods were shipped on 
(lerman vessels under two c.i.f. contracts from Chinese ports to Naples and 
Eotterdam respectively, payment to be made m London on arrival of goods 
in e.xchange for bills of lading and policies of insurance. 

Payment was to be made at a date not later than three months from 
the bill of lading or upon the posting at Lloyd’s as a total loss. On the 
outbreak of war the vessels entered neutral ports of refuge, where they 
remained. At due date the sellers tendered the shipping documents, in the 
one case a German bill of lading and an English policy of insurance, m the 
other a German bill of lading and a German policy of insurance. Both buyers 
and sellers were English firms. 

It was held that since the contracts of affreightment were dissolved by 
the war, and that so far as any prosecution of the ^oyage was concerned 
the bills of lading were no longer effective documents, that consequently 
the sellers had failed to fulfil performance by delivering to the buyers 
documents by virtue of which they might, if the goods were in existence, 
have obtained delivery. The sellers liad tendered documents evidencing 
contracts which had been dissolved by the outbreak of war, and the further 
performance of which had become impossible, since it would have entailed 
entering into intercourse with the enemy. 

It was stated in the course of the judgment that the effect of the 
Proclamation of the 2.5th of September, 1915, was merely to enable owners 
of cargoes lying in a neutral port in an enemy ship to pay freight and 
other charges to the agent of the shipowner at that port to obtain possession 
of the cargo. I’he shippers m these cases could therefore have obtained 
possession of the cargoes without incurring the penalties of trading with 
the enemy. 

(h) E.xcept probably as to effects which involve no violation of the rule of 
non-intercoursc, such as the enforcement of a hen over cargo delivered at a 
neutral port, or even delivered at an enemy port under licence Esposito v. Bouden. 

(i) The Teutonia, L R. 4 P. C 171, for if there was knowledge of the war the 
exemption conferred by Art 1, H. C, VI. 1907, would not apply. Moreover, 
even if access were pcrniitted by the enemy and there were no risk of confiscation, 
it has to be remembered that the risk to the parties is not the sole reason for the 
rule 

(k) Esposito V. Boicden 
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Contracts of Agency. —A contract of agency already subsisting between 
persons who afterwards become enemies, and conferring a general authority 
on the agent to buy and sell and enter into other transactions on behalf of 
the principal will, like a partnership, be abrogated by war (1). But a limited 
agency, if createti before the war, and if it does not involve any continuance 
of intercourse or the transmission of money or property during the war, might, 
it seems, be lawfully continued (m). 

As was said by Ixird Cozens-Hardy in Tmgley v. Muller, [1917] 2 Ch. at 
p 1.70, “ It IS true that most agencies, involving as they do continuous 
intercourse with an alien enemy, are revoked or at least suspended. But 
such considerations have no bearing on a special agency of this nature.” 

Contracts of Insurance. —In general, contracts of insurance, of whatever 
kind, if made before war, and the loss on which accrued before war, will 
merely be suspended in their legal effects by the outbreak of war between 
the States of the insurer and the assured, and can be sued on after the 
return of peace (n). But an insurance, even though made prior to the war, 
will not be deemed to avail against losses incurred by the British capture 
of enemy jiroperty (o) A contract of insurance entered into during the war 
with an alien enemy, or m relation to enemy property, will also be invalid ( p), 
except when it relates to a trade carried on by licence of the Crown (q), or 
to property which, although situatofl in the enemy country, belongs to a 
British subject or corjioration (r). A contract of insurance, even when made 
between British subjects, will be invalid if made in furtherance of trade with 
the enemy (5). Contiacts of life and fire insurance, in so far as they involve 
periodical payments, which cannot strictly be made between persons 
divideil by war, would probably be treated as annulled by war; although 
subject probably to a right on the jiart of the assured to recover the 
eipiitable value of the policy as from the time of abrogation (()• This 
difficulty might, however, be got over by a stipulation providing for the 
appointment in the country of the assured of an agent for the purpose 
merel}" of receiving—but not of transmitting (m)— the premiums during the 
war (x). 

In The Palm Branch, 2 B & C. P. C. 281 [1916], goods were shipped 
before the war on the Palm Branch, a British vessel, by neutral shippers 
to their own order, and under an option to be tlelivered at Hamburg to a 

(1) U. S. V. Grossmayer, 9 Wall. 72, Scott, 582. 

\m) Small v. Lumpkin, 28 Grat. 832; Scott, ,584, n, 

(n) Janson v. Dnefontem Consolidated Mines, [1902] A. C. 484. 

(o) Furtado v. Royers, 3 B. & P. 191. 

(p) Brandon v. Nesbitt, 6 T B 23. 

(q) Usparicha v. Noble, 13 Hast, 332, Scott, 639. 

(r) This, although decided by Nigel G. M. Co v. Iloade, [1901] 2 K. B. 849, 
IS questionable m pnncijile, and might be reversed by a Court of Appeal. 

(s) Potts v. Bell, 8 1’ R. .548. 

(0 N. Y Life Insurance Co. v Statham, 93 U. S. 24; Scott, 617. cf also 
Semmes v. Hartford Insmance Co., 13 Wall. 158. 

(u) Which would render the .stipulation illegal. 

(x) A. Y. Life Insurance Co. v. Dacis, 95 U. S. 425, Scott, 620, n. 
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German firm as agents for sale the shippers. They were insured against 
war risks by German underwriters at Hamburg. Upon arrival at Liveryiool' 
the goods were seized as prize. At this moment the property m the goods 
had not passed from the shippers. After seizure and before the claim the 
shippers’ agents in Germany claimed for a total lo,ss and the German 
underwriters paid in full. Evans, P.. held that the claim was put forward 
at the request and on behalf of the underwriters, who were therefore the 
real claimants to the gootls or their proceeds ami who were at the time of the 
claim the owners of the goods. That if the goods or their proceeds were 
released to the claimants, the latter would only hold them as trustees of 
and for the benefit of the underwriters. Accordingly the proceeds of the 
goods—they had been sold—as enemy property must be condemned. ’Phis 
judgment was upheld on appeal to the Privy Council, 3 B. & C. P. C. 241, 
without prejudice to the rights of any persons other than the underwriters, 
the order for condemnation to be set aside by consent, and the jiroceeds to 
remain in Court until further order, to give opportunity for neutral or 
British underwriters or re-insurers to put m claims if so advised (y). 

Contracts of Partnership .—A contract of partnership already subsisting 
between persons who afterwards become enemies is, as wc have seen, 
abrogated by war; on the ground that the disabilities and restrictions 
created by war are inconsistent with a due e.xercise of the rights oi a proper 
discharge of the duties incident to partnership, and that the relation is oni' 
which from its very nature is incapable of susjiension (2); although siii h 
abrogation is subject to a right of the alien partner on the termination of the 
war to recover the equitable value of his share at the time of dissolution, and 
some share of the profits derived from his interest in the cajntal employed (a) 

British Prize Courts are, however, more lenient. It was held in The 
Anglo-Mexirnn, 3 B. & C. P. C. 24, that a neutral with a personal domicil 
in a neutral country, owning or being partner in a business in an enem\ 
country, has a commercial domicil in that enemy country which imposes an 
encmj character on his projierty or interest in such business. But he ought 
to be allowed a reasonable interval in which to discontinue or dissociate 
himself from the business. If he has done this prior to the capture at sea 
of any goods belonging to the business, such goods, or his interest m them, 
will not be confiscable. If he has not done this prior to the capture, but the 
Court IS of opinion that a reasonable interval has not already elapsed, the 
Court will take notice of what he has done since the capture, or will in a 
proper case let the question of compensation stand over to enable him to take 
further action. If he has already hail such opportunit> and has failed to 
take advantage of it, or has done some unequivocal act indicating an 

(y) See The Gothland, 2 B & C. P. C. 293 

(2) Gnswold V. [Vaddinglon, 16 John. 438, cited in Ksposito v. liouden, 27 
L. J. Q. B. at 22. See also Hunger v. Abbott, 6 Wall at ."iJo. 

(a) Supra, p 6.‘), Hugh Stevenson A- Sons v. A.-G. fur Cattonnugen Industrie, 
[19171 1 K. B. 842; [1918] ,4 (’. 239, cf Itodnguez v. Speyer Bws . [1919] A. C 
59, Rex V. Knpfer, [191.')] 2 K. B. 321. 
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intention to continue or retain his interest, the goods or his interests therein 
will be condemned. And there is no exception in respect of goods shipped 
by him before the war and assigned to the firm in the enemy country, if he 
still retain his commercial domicil in the enemy country (&). 

Interests in Commerrial Corporations and Companies. —A corporation 
is itself a juristic per-son, and as such takes its character in war, as friendly 
or hostile, in general from its domicil, irrespective of the nationality of its 
directors or shareholders (c). Nevertheless war may produce important 
effects on the legal position of enemy per.sons havung interests in such 
aascxiiations. In English and American law, indeed, this question does not 
appear to be covered by any direct authority {d). But on principle and 
analogy it would seem (1) that enemy directors would ipso facto vacate their 
•seats, although retaining otherwise such rights as belong to enemy 
shareholders (e); (2) that enemy shareholders would retain their shares 
as property, although both their right to receive dividends and probably their 
obligation to pay calls w'oiild be susjiended during the war(/), both 
reviving, however, on the return of peace; and (.3) that enemy debenture 
holders would retain their security, whatever its form, although the right 
to receive interest thereon or such part of the principal as might accrue due 
during the war would be suspended(g), both reviving, however, on the 
restoration of peace (h). 

During the war of 1914, in Great Britain and the United States the 
rights of enemy holders of these securities to payment of dividends was 
only susjiended during the war. Still less was there any’ attempt to 
confiscate such .securities. In Aramayo Franrke Mines v. Public Trustee, 
[1922J 2 A. C. 401), it was helil by the House of Lords that the company w’as 
liable out of the assets m its hands to j)ay’ to the Custodian the amounts 
of the dividends due to alien enemy shareholders. 

In Germany, by an Ordinance of the 30th of September, 1914, transmission 
of funds to “ Great Britain and Ireland or to British Colonies and foreign 

(6) Sec also The Clan Grant, 1 B. & C. P. C. 272, The Eumceus, ibid. 605; 
The, Maningtnj, ibid 497, The Derfflinger {So. 4),'2 B. & V P. C, 102; The Hypatia, 
ibid 377. 

(c) Junson v. Duefonlein Consolidated Mines, [1902] A. C. at 501. But see 
pp. 35—42, supra. 

(d) Hut see Ej: patle Boussmaker, 13 Ves. Jun. 71; and Griswold v. Waddtngtoii, 
supra, although the differences between partnerships and corporations render the 
reasoning in the last case largely inapplicable. For a fuller e.xaimnation of ‘‘ the 
problem of foreign inve.stnients in time of war,” see K. A. Chadwick, L. Q. R. .\x. 
167. 

(e) See Daimler Case. 

if) Although the latter conclusion is doubtful and might bo held to depend 
on the character of the business. 

{g) Although if the interest were represented by coupons payable to bearer 
or the principal by any instrument negotiable by custom, the amount could be 
reali.sed by assignment to neutrals: supra, p. 108. 

{h) On the subject generally, see Westlake, ii. 49; Bindley, Company Law, 
6th edit. 1. 53; Latifi, 54; Phillipson, 100; Baty, International Law in S. Africa, 
94; L. Q. R. XX. 167. 
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possessions ” ^^as prohibited, and all claims by persons in such areas relating 
to property were postponed until further notice. During the period of 
postponement no interest became payable. 

In In re Fried. Krupp Actiengesellschaft, [1917] 2 Ch. 188, it was found 
that a British firm—Wild & Co.—was entitled to a sum of money under 
a contract with Messrs. Krupp, which it was agreed was governed by 
German law. It was further agreed that, by German law, “ where a claim 
arises under a mercantile transaction between mercantile traders, interest at 
the rate of 5 per cent, per annum is payable from the date of maturity even 
m the absence of any agreement to that effect.” Further, by the principles 
recognised throughout Germany, the outbreak of war did not in itself affect 
contractual relations then subsisting between Germans and persons residing 
or carrying on business in any country at war with Germany. It was 
accordingly held by Younger, .1, that the Ordinance was not part of the 
general German law, by which the jiarties agreed to be bound, and that the 
Ordinance, with its marked bias in favour of German nationals as against 
British subjects, so far as it extinguished all German liability for conventional 
interest was not conformable to the usage of nations, and would not be 
recognised by the English C'ourts. 

Feal and Personal Property. —It was held in Brown v. Unitnl Stale 
iupra, p. 55, that enemy jiroperty could not be condemned unless Congress 
had authorised its seizure and condemnation. During the Civil War two 
Acts were passed—the 6th of August, 1861, and the 17th of July, 1862. 
The former authorised seizure of property acquired for the purpose of aiding 
the enemy; the latter authorised the seizure and confiscation of ‘‘ the estate, 
property, money, stocks, credits and effects” of certain specified enemy 
persons who might thereafter be guilty of disloyalty and treason In 
('onrad v. Waples, 96 U. S. 279, it was accordingly held that a eonveyanee 
of land by the parties, both being enemies before the Acts were passed, was 
valid. 

In United States v. Quigley, 103 U. >S .595, it was held that transactions 
within the Confederate lines affecting loyal citizens outside were not all 
unlawful. This ease was followed by Carson v. Dunham, 121 U. S. 421, 
when it was held that the fact that a mortgage was made in enemy territory 
to a loyal citizen of the United States did not necessarily imply unlawful 
intercourse between the parties contrary to the Proclamation of the 6th of 
August, 1861. 

On sales of personal property, see Ware v. Jones, 61 Ala. 288; Montgomery 
V. TJ. S., 15 Wall. 395; and Briggs v. 17. S., 143 U. S. 346. In the latter 
case a sale of cotton growing on a plantation within one of the enemy States 
took place between two citizens of the United States residing in loyal States. 
The Court recognised the rule laid down in Brown v. U. S. that war gives to 
the Sovereign full right of confiscation; and that in Young v. U. S., 97 U. S. 39, 
when the Court said “ all property within enemy territory is m law enemy 
property,” and the pronouncement in Mrs. Alexander's Cotton, 2 Wall. 404, 
that this rigid rule “may now be regarded as substantially restricted to 
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special cases dictated by the necessary operation of war and as excludinj^ 
in general the seizure of the private property of pacific persons for the sake 
of gain. The fact that within the Confederate lines were multitudes of people 
who were sincerely attached to the Government of the Union and desired 
its success, gave ample reason to the Federal Government for a modification 
of the harsh rules of war in regard to the capture of property on land.” 

“ If,” it was said, “ residents of the enemy’s country may contract for 
property situated within it, there would seem to be no objection to similar 
transactions by jiersons residing outside of the Confederate lines and 
adhering to the national Government so long as no intercourse or connection 
IS kept up with the inhabitants of the enemy’s country.” ft was commercial 
intercourse between persons separated by the line of war which was 
forbidden. See Kershaw v. Kelsey, 100 Mass. .'561, for an analysis of the 
English and American decisions. 

In London and Northern Estates ('o. v. Srhlesinger, ('1916] 1KB 20, by 
an agreement of tenancy dated the 14th of .March, 1914, the plaintiffs let to 
the defendant, an Austrian subject, a flat for a term of three years. This agree¬ 
ment provided that “ the tenant will occupy the said rooms only as private 
dwelling rooms and will not assign or under-lct without first obtaining the 
fonsent m writing of the landlords, which shall not be unreasonably 
w ithheld.” 

\fU'r tlu“ outbreak of war the defendant became an alien eneinv, and 
In the .Miens Bestriction (Consolillation) Order, l!tl4, it became unlawful 
for him to reside in the flat. 

It was lu'ld bv the Divisional Court that the Order did not a\oid the 
agreement or make it illegal for an alien enemy to hold a lease of land in 
a prohibited area. T'he agreement therefore was not extinguished, nor was 
the defendant's title determined, although his personal enjoyment of the 
[iremi.ses was prohibited. He was still entitled to sub-let the premises. 
I’ersonal residenee was not the foundation of the contract. 

The pro|K-rti of .ilieii enemies, said fjord Beading in Halsey v. Lnuenfeld, 
[1916] 2 K. B , at ji. TI.'J. is at common law subject to confiscation by the 
Crown in virtue of the rinal prerogative. But if the Crown refrains from 
exercising the right to confisiate and allows the enemy alien to continue 
in ownershij) of the j)roix>rty, he holds it subject to all its obligations. 
Consenucntlv liis covenant under a lease to pay rent for the premises is 
not extinguished or susiiended by the outbreak of war, and he may be 
sued for the rent accruing during the war. 

In Tingley v. Malter,\\ti\l] 2 Ch. 144, the defendant, of Ctcrinan nationality, 
upon leaving for Germany, executed a power of attorney on the 20th of May, 
1915, empowering his solicitor to sell his leasehold house and furniture. 
On the 26th of May the defendant left England. On the 2nd of June the 
leasehold premises were sold to the plaintiff by public auction. It was held 
by the Court of Appeal that at the date of the sale the defendant must have 
arrived in Germany and had consequently become an alien enemy. But 
it was further held by the majority of four to one that the power of 
8 ( 2 ) 
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attorney having been given when the defendant was not an alien enemy, 
was not avoided by his subsequently becoming one; that the agreement 
for sale under power did not involve any intercourse with the enemy, and 
was not within the mischief of the Trading with the Enemy Acts. Consequent ly 
the sale was valid, and the plaintiff not entitled to rescission. 

In Fairfax's Devisee v. Hunter's Lessee, 7 Cranch, 603, it was held that 
an alien enemy could take lands by purchase though not by descent. 
At the time of his death in 1781, Lord Fairfax was seised and pos-se.ssed 
of the lands in question, which he devised by will to Denny Fairfax, 
who died some time prior to 1803. Although these lands were never 
appropriated by any inquest of office, they were, in 1788, granted bv the 
Commonwealth of Virginia to Joseph Hunter, the lessor of the plaintiff. 
By the Treaties of Peace of the 3rd of September, 1783, and the 19th of 
November, 1794, it was provided, inter alia, that there should be no 
further confiscations. 

It was held that as the Commonwealth had not by office found redmed 
the lands into possession, its grant was invalid, and consequent 1% the 
devise to Denny was good. And since Denny, at the commencement of 
the suit, held a fee simple in his own right, the title was confirmed to 
him, his heirs and assigns by the Treaty of 1794. Consequent!)’ the 
lands passed on his death intestate to his brother Thomas. 

Patents, Trade-marks, Designs and Copyrights .—With few’ exceptions 
the rights of property in patents, trade-marks, designs and copyrights 
were respected by all the belligerents m the war of 1014. The Russian 
Government is said to have appropriated all patents relating to war 
inventions ” owned by Germans, and to have declared all others “ invalid.” 
The Austrian Government, by way of retaliation against Great Britain and 
France, decreed that patents and trade-marks held by nationals of those' 
countries might be restricted or abolished by the Minister of Public 
W’^orks (i). Japan apjiears to have regarded the International Convention of 
Pans, 1883, for the protection of industrial property, as suspended with 
Germany (i). And in Germany the Chancellor by an Ordinance of the 
1st of July, 1915, was empowered to limit or suppress in the public intere.st 
the rights of enemy subjects m patents and trade-marks {1). This ordinaiu e 
appears to have been seldom enforced (w). Apart from these exccjitioiN, 
in Great Britam, France and Germany, licences were conferred upon tlicir 
nationals by their respective Governments to manufacture articles under 
patents susiiended and to pay the royalties due to enemy patentees to a 
public authority’ to be held by it for them till the end of the war. x\nd by 
way of reciprocity all these Governments allowed payments to be made bv 
their nationals in enemy countries of fees necessary for obtainmg the grant 
or renewal of iiatents and for obtainmg registration of trade-marks and 
designs or of their renewal. 


(t) 42 Clunet, 968. 
(f) 42 Clunet, 962. 


(k) 43 Clunet, 663. 
(ot) 43 Clunet, 107. 
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'i’he policy of the United States was even more generous. In addition 
to (he above provisions enemy owners were permitted on the conclusion 
of iieace to proceed against licensees for compensation for the use and 
enjoyment of their patents, trade-marks or copyrights, and the Courts 
were empowered to decree a reasonable compensation. 

In most countries enemy copyright holders received similar treatment 
to that accorded to enemy patentees. Although Art. 286 of the Treaty 
of V'ersailles, 1919, assumed the Convention of 1883 and the Copyright 
Conventions of Rerne, 1886 and 1908, to be suspended, they were not so 
regarded by most of the belligerents. Creat Britain was an exception, 
but the action of the Comptroller-Ceneral of Patents in declaring these 
Conventions to be suspended was adversely criticised by many persons m 
England as contrary to the express stipulation m the Berne (Amvention. On 
the whole the rights of enemy authors and publishers were respected by 
ail the belligerents (w). 

Effect of Limitation or Prescription on Contracts Suspended by ^V(^r .— 
It was held by the Supreme Court of the United States in 1867 in Hanger 
v. Abbott, 6 Wall. 532, that the operation of the Statute of Limitations, 
21 Jac. 1, c. 16, was suspended durmg the war. This doctrme is suiiported 
by Westlake (o), but has been rejected by some English text writers, based 
upon the obiter dictum of Lord Bramwell in De IVa/il v. Braune, 1 H. & N. 178, 
where the British-born wife of an alien enemy was not allowed to sue in her 
own name upon a prc-marital contract. Lord Bramwell said the husband 
must be joined m all actions. “ It is sought to take this case out of that 
rule by saying that the husband cannot sue, but that is no answer. It may 
be that the effect would ultimately be to bar the action by reason of the 
Statute of Limitations, but the inconvenient ojxjration of that statute 
does not take the case out of the general rule.” It is doubtful whether either 
Anson or Lindlei-, if alive, would now contend that the rights and liabilities 
of alien enemies suspended during the war, are liable to be barred by the 
Statute of Limitations (p). 

Trading through the medium of the Neutral Flag. —The rule of non- 
intercourse appears from the reasoning on which it is founded to contemplate 
strictly a complete cessation of all trade relations, whether direct or indirect, 
between subjects of the respective belligerents. But in modern times its 
stringency has been greatly relaxed in practice, both by the exemption of 
enemy goods of an innocent kind found in neutral ships (q) ; and by the 
oflicial recognition in modern times of the legality of such a trade when 
carried on through the medium of the neutral flag; the former, although 
altogether different in its tenor, having probably facilitated the latter. So, 
in 1854, by an Order in Council of the 15th of April, all vessels under the 

(n) For the effect of war on copyright in U.S.A., see Opinions of Attorney- 
General, vol. xxii. 268; and for fuller details on the subject, see Garner, i. 106—116. 

(o) International Law, part ii. 52. 

(p) Anson, Contracts, 13th edit. 129; Lindley, Company Law, 6th edit. 63. 

(g) Infra, p. 226. 
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neutral flag were permitted to import goods, to whomsoever belonging, 
into any port or place m the British dominions; and to export goods, not 
being contraband, from any jicrt or place in the British dominions to any 
port or place in the enemy territory not under blockade; whilst British 
subjects were also permitted to trade freely, although only in neutral 
vessels, iiith the like places (r). In 1860 a similar concession was made by 
Great Britain and France during the war with China. In 1898, again, 
during the Spanish-American War—although under the instructions issued 
by the United States Government on the 27th of Aiiril the clearance of 
American vessels in any case, and of foreign vessels carrying coal or 
contraband, for Spanish ports was forbidden—it appears to have been 
open to neutral vessels to carry American or other cargoes, not being 
contraband or coal, to Spanish ports. But where goods pass between 
enemies, it is necessary, in order to avoid a violation of the rule of non¬ 
intercourse—except of course where this has been expressly relaxed—that 
there should have been a genume transfer to the neutral. 

In March, 1854, Lord Clarendon—in answer to a question proposed by 
merchants interested in the Russian trade, as to whether Russian produce 
brought over the frontier and shipped thence by British or neutral vessels 
would be subject to seizure and confiscation—after stating that the question 
turned not on the place of origin or mode of conveyance, but on the true 
ownership of and interest in the property, went on to say that if such 
property were shipped at neutral risk or after having become bond fide 
neutral jiroperty it would not be liable to condcnination whatever its 
destination, but that if it still lemaineil enemy piojjerty, notwithstanding 
that it was shipped from a neutral port ... it would be condemned, whati'ver 
its destination; whilst if it were British property or shipjicd at British risk, 
it would be condemned should it prove to be really engaged in trade with the 
enemy; The Times, 25th March, 1854. But the effect of the Order in 
Council of the 15th of April, 1854, was to allow trade with the enemv so 
long as it was earned on through the medium of the neutral flag. 


(r) Phill. 111 . 120; Halleck, ii. 344; Spinks, App. 6. 
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KXCURSUS 1. 

CONDUCT OF WAR ON LAND. 


The Growth of a Law of Lund Warfare. 

Thf rules which govern the conduct of war on land, although now based 
for the most part cm Convention, had, like most other branches of the law, 
their origin in custom. Some part of this customary element dates back 
to a time anterior to modern international law; but the main part of it 
appears to have develoiied later, as a conseciuence of the institution of 
standing armies and the growth of a body of military usage and tradition. 
For a long time the rules of land warfare were markedly inferior, both in 
IKiint of certainty and authority, to those which governed the conduct of war 
by sea (a). But durmg the 19th century the law of land warfare attained 
certain notable improvements, both of form and substance, which left it for 
the moment in a jxisition of suiieriority. Its improvement m form was 
probablj clue to the progress of military organisation and disciiihne, which 
induced the military Powers to define and codify their national practice In 
the issue of manuals of instruction for the use of their armies in the field (6). 
Its impro\ement in substance was due in jiart to the requirements of 
discipline, and m part to a desire to mitigate so far as possible the rigours of 
war, especially in their incidence on individuals. There was, however, still 
so great a divergence, alike in interest and practice, between different States 
or groups of States, as to make it evident that uniformity of rule could onlv 
be secured by common international action. At first only special branches 
or topics were dealt with in this way. So, in 1864, the Geneva Conference 
produced a Convention which defined and systematised the laws of land war¬ 
fare in relation to the treatment of the wounded and sick, and which speedily 
acquired an almost universal authority (c). This was soon after followed 
by the Declaration of St. Petersburg, 1868, which imposed some limitation 
on the instruments of war(d). The success of these limited compacts 
pointed the way to some wider agreement with respect to the conduct of war 
m general—to a general codification in fact of the laws of war on land. This 

(a) Infra, p. 124. 

(b) Such instructions were issued first by the United States in 1863 (re-issued 
in 1898), and afterwards by other Powers: see Bcllot, War Crimes, Grot. Soc. ii. 40. 

(c) Infra, p. 160. (d) Infra, p. 121. 
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project was at first only a subject for private or juristic discussion (e). but 
later, and especially under the influence of the events of the Franco-tierman 
war of 1870, it became also the subject of diplomatic endeavour, with the 
result that in 1874 an International Conference on the subject uas held 
at Brussels. This Conference, which was attended by fourteen of the leading 
States, drew up a declaration, known as the Declaration of Brussels, embody mg 
some thirty-six articles purporting to dt*clare the laws and customs of war 
on land. This Declaration—although not indeed actually adopted bv the 
Powers (/), for the Conference finally broke up on the question of the legality 
of a levy en masse in occupied territory—nevertheless exerted a profound 
influence on subsequent practice, and also served as a basis and model for 
subsequent codes. It was not until 1899, however, that the first Hague 
Conference succeeded in framing an acceptable code, in the Convention 
“ relating to the Laws and Customs of War on Land,” No. II. of 1899; the 
actual rules being contained in Regulations annexed thereto. At the second 
Hague Conference a new Convention “relating to the Laws and Customs of 
War on Land,” No. IV. of 1907, with similar Regulations annexed, was 
adopted; revising and replacing as between the signatoiies the Conycntion 
and Regulations of 1899. It proved, however, in many respects, quite 
inadequate in practice and will undoubtedly be drastically revised (<]) The 
adoption by common agreement of uniform rules regulating the conduct 
of war has, in addition to other advantages, the merit of bringing home to 
men’s minds the fact that war is itself a subjc'ct for legal regulation, and not 
a condition of entire lawlessness (/<). 

Sources of Existing Rules. 

The existing law, therefore, comiinsos two mam factors—the conventional 
or writtcm law, and the customary or unwritten law. (i) The conventional 
law includes the following international Acts; (1) The Convention IV. 1907, 
“ concerning the laws and customs of war on land,” which in itself consists 
only of nine articles, but which has annexed to it a body of regulations, 
hereafter referred to as the Hague Regulations, which present the rules of war 
in a form suitable for communication to soldiers and others not versed in 
diplomacy. These Regulations deal with the qualification of belligerents, 
the treatment of prisoners of war, the methods of injuring the enemy, 
non-hostile relations, and military authority over hostile territory (i) (2) ’Phe 

(c) As to the W'Ork done by the Institute of International Law in this coiuiection, 
see BordwcU, 100. 

(/) It was signed, but only as a record of the proceedings. 

(g) See H. C. IV. 1907, Art. 2; and p. 121, infra. 

(h) And this even though the fact of war may involve a suspensiou of the 
territorial law in matters relating to the conduct of hostihties: supra, p. 104 

(i) This Convention was signed by forty-one States, but had not been ratified 
by Bulgaria, Greece, Italy, Serbia, and Montenegro on the outbreak of the war of 
1914, and consequently was not binding on any of the belligerents. 
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(Convention V. 1907, "‘respecting the rights and duties of neutral Po\^e^8 
and persons in war on land,” which, however, only touches on the action 
of belligerents at certain points (k). (3) The Geneva Convention of 1906, 

which deals with the treatment of the wounded and sick, as regards armies 
in the field, replacing as between its signatories the earlier Convention of 
1864 (1). (4) The Declaration of St. Petersburg of 1868, which forbids the 

use of explosive bullets under 400 grammes, but which is now virtually 
incorporated in the Hague Regulations (m). (5) The Hague Declaration IV. 2 
1899, which prohibits the use of asphyxiating gases (n). (6) The Hague 

Declaration IV. 3 1899, which prohibits the use of expanding bullets (o). 
(7) The Hague Declaration IV. 1 1899, and XIV. 1907, "‘prohibiting the 
discharge of projectiles from balloons,” for a period extending to the close 
of the Third Peace Conference; although the abstentions were so numerous 
as to render this Declaration of little value(p). All these agreements, with 
the exception of the last, purport to be binding on the Powers that accept 
them without limit of time; but they are all, with the exception of the 
Declaration of St. Petersburg, subject to denunication, after notice; although 
the denunciation is only to affect the notifying Power, and will then only be 
operative after the lapse of one year from the date at which notice is 
given, eg., H. C. IV., Art. 8. They apply, moreover, only as between’ 
the contracting parties, and then only if all the belligerents are parties to 
the Convention, ibid.. Art. 2. In the various Acts that go to make up this 
<onvcntional part of the law, there arc, as we shall sec, many omissions as 
well as other defects of form and substance (q). 

Svxt there is the customary or unwritten law, the rules of which have 
to be sought in those sources, and subject to those teats, which have already 
been desciibed (r). This law still applies both in cases which are not covered 
by the conventional law, and where that law or any particular provision 
IS not applicable as between the jwrties to the war(5). With respect to the 
former class of cases (<), it is expressly declared by the preamble to Hague 


(I) Sec Arts. 1—4, 19. This ('on\ention was .signed by forty-two Powers, but 
not ratified by Great Britain, Itah, .Serbia, or Turkey. 

(1) This Convention has been ratified by twenty-two States, iiicludmg Great 
Britain (although under reservation of Arts. 23, 27, 28, relating to the civil u.se 
of the Geneva Cross, a.s to which, however.sec now 1 &2Geo. V. c. 20, and p. 160, 
infra) and the Cmted States, but a considerable number of States .still remain 
under the earlier Convention of 1864. (»«) See H. C. IW .4rt. 23 (e). 

(n) This was .signed or acceded to by twenty-six Powers, including Great 
Britain, but not the Ihiited States. 

(o) This was originally signed or accepted bj twentj'-se\en Powers, but not 
ratified by Brazil, Cuba, or the United States. 

(p) This was signed by twenty-nine Powers, but not ratified by Germany, 
Prance, Italy, .Japan, or Russia. 

(q) See p. 122, infra; and as to defects of drafting, Holland, W'ar on Land, 4. 

(r) See vol. i. 6. 

(s) For a list of reservations, see Scott, The Hague Conventions, 236—59. 

(t) And especially in relation to the application of H. R. 1, 2. 
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Convention IV. of 1907, “ that populations and belligerents remain under the 
protection and rule of the principles of the law of nations, as they result 
from usages established between civilised nations, the laws of humanity, and 
the requirements of the public conscience.” Nor is it to be assumed that 
the mere absence of specific prohibition of any particular practice is to 
be taken as legalising it (m). From this it will be seen that the earlier 
customary rules on this subject are far from having lost their applicability; 
although it is probable that in this, as in other departments, the conventional 
or written law will tend to become more and more predominant, and will 
ultimately become the only recognised standard of belligerent action. 

Effect and Value of the Hague Relations. 

With respect to the Hague Regulations, which now constitute the most 
important factor in the written law of war, the signatory Powers undertake 
to issue instructions to their land forces “ m conformity therewith"’ (r); 
whilst the duty of compensation is expressly admitted in cases of violation (y). 
In this, as in other Conventions, some of the rules laid down arc ambiguous or 
indefinite, whilst others are subject to qualifications that appear to rob 
them of most of their efficacy. But this was probably the [irice jiaid for 
apparent uniformity, and some qualification was probably necessary if they 
were to stand the strain of war. Despite these imperfections, the rulc>, 
as a whole, represent a distinct advance on anything preceding them, and 
steps have already been taken to render more uniform the practice of war, 
and to mitigate still further its hardships to mdividuals. 

Doctrine of “ Military Necessity." 

The binding force, both of these and other rules, is, however, seriously 
impugned by the doctrine of “ military necessity ” (z), put forward by 
German writers and officially countenanced by the German Government. 
This doctrine appears to be that, although the recognised laws and customs 
of war must ordinarily be respected, yet, in exceptional cases, and where their 


(a) Such a declaration, was expressly made by Great Britam with rcsjiect to 
VI11. 1907, but appears to apply generally, 

(x) See H, C. IV. 1907, Art. 1; and also Geneva Convention, I90G, Art. 28. 

(y) See H. C. IV. 1907, Art. 3. 

(z) This is not to be confounded (1) with military necessity in the sense in 
which that is understood to sanction generally the destruction of life and Iirnb 
and property, so far as the objects of war may require, and in so far as may be 
lawful accorffing to the laws and usages of war: see Instructions for the Government 
of U. S. Armies m the Field, Arts. 14, 16; cited Moore, Digest, vii. 178, or 
(2) with those express reservations, as regards acts otherwise prohibited, which 
are frequently made both by the Hague Regulations and other Conventions, with 
the object of providing for cases of practical necessity. 
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observance would endanger the safety of the army or the attamment of the 
object of the war, the limitations which they impose on hostile licence may 
be disregarded (o). This view purports to rest on the paramount principle 
of self-preservation, and on the futility of requiring obedience to rules 
inconsistent therewith. But although self-preservation is a fact which has, 
no doubt, to be reckoned with in estimatmg the effect of all legal rules (6), 
and although m some systems it is for this reason formally recognised as a 
ground of non-liability, yet this is by no means universal (c). And even 
where it is so recognised, its scope is usually defined, and its exercise limited 
by safeguards which the municipal law proscribes and to which the muncipal 
Courts can give effect. The doctrme of military necessity, on the other hand, 
reduces the existing restramts on hostile licence—which are the product of 
centuries of effort—to the level of mere discretionary observances, dependent 
on the view of the local situation entertained by the officer in command; 
whilst it serves to relax the sanctions of the laws of war, already too slender, 
at a tune when the temptation to disregard them is greatest (d). But the 
doctrine was not generally received outside Germany before the war and 
was reprobated by Anglo-American writers and not generally accepted even 
by French and Italian (e). It formed a just ground for reprisals by 
belligerents injuriously affected, as well as for protest or armed intervention 
on the part of other States (/). 

(a) Tins finds expression in the maxim Krtegsratson geht tor KrtegsrecM. 

(b) See vol i. p. 163 

(c) It IS not recogmsed, for instance, under the English law as a legal ground 
for non-liability, although often accepted in mitigation of puiushment: see J{eg. 
V. Dudley arid Stephens, 14 Q. B. D 273. 

(d) For a critical exammation of the reasons on which the doctrine is founded, 
see Westlake, ii llo. 

(e) See Oppenheiui, ii. § 69. 

(/) On the subject generally, see VVestlake, ii. 115, Holland, War on Land, 12; 
He \ isschcr, Lcs Lois de la Guerre et la Theone de la Necessite. 
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EXCUKSUS TI. 

CONDUCT OF WAR BY SEA. 


The Scope of Maritime Warfare. 

The conduct of war by sea includes not only those measures of offence 
and defence which are common to war both by land and sea; but also the 
seizure and appropriation of enemy merchant vessels, and of sea-borne goods 
belonging to" the enemy and not protected by the neutral flag; as well as the 
visit and search of neutral merchant vessels and their cargoes, and the 
appropriation of such of them as may prove to be engaged in acts which a 
belligerent is entitled to restrain. Hence, although the conduct of war by 
land and sea is governed in some respects by similar rules, yet the latter 
possesses certain distinctive features, which are attributable, in part, to 
the different conditions under which it is waged; in part, to the retention 
of the right of capturing private property; and in part also to the fact that 
neutral interests are here more largely and directly involved than m war on 
land. These form the subject of special rules, which may be said to constitute 
the maritime portion of the law of war. 

Development of a Law of Maritime Warfare. 

The development of a law of maritime warfare resembles, in its general 
outline, that of the law of war on land. But there are also certain notable 
differences. In the first place, the emergence of definite customs regulatmg 
belligerent action on the sea began much earlier; for the germ of these 
customs is to be found in those bodies of maritime usage which^—long before 
the rise of mternational law and in deference to the influence and cosmopolitan 
connections of the merchant class—established themselves in different parts 
of Europe, and were even recognised as having the force of law, as then 
understood, irrespective of national boundaries (o). In the second place, 
the customs of maritime war, although they did not escape the attention 
or the influence of the text writers, were developed more largely than any 
other branch of international law by the action of the Courts, and especiaUy 
by the Prize Courts which were established at a comparatively early period 
in different countries for the purpose of deciding on the validity of maritime 

(a) As to these early maritime codes, see Manning, 15; Taj lor, 39. 
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captures. Finally, in the various customs relating to maritime war, and 
especially in those touching the relations of belligerents to neutrals, we 
notice an even greater divergence in the practice of States or groups of States 
than in those affecting land warfare; for which reason the task of establishing 
uniform rules by way of Convention was attended by greater difficulty; 
and had, indeed, prior to the Declaration of London, achieved a smaller 
measure of success (6). It will, however, be convenient, at the present stage, 
to exclude from our consideration those parts of the law of maritime war 
especially concerned with the relations of belligerents and neutrals, as more 
appropriate to the subject of neutrality. 

Sources of the Existing Law. 

The rules governing the conduct of war by sea al.so comprise a written 
and an unwritten element. The former consists of rules now embodied m 
various international Conventions and Declarations, whilst the latter consists 
of rules still resting on custom and maritime tradition. There are, however, 
some rules derived from each of these sources which apply equally to warfare 
on sea and land. So, the Declaration of St. Petersburg, 1868 (c), and the 
Hague Declarations (d), are applicable to both kinds of warfare. Again, 
there are rules—such as those prohibiting assassination, poisoning and the 
refusal of quarter, and those regulating the treatment of prisoners of war— 
which have now been reduced to writing as regards war on land but which 
still apply in their customary form to warfare by sea. 

During the war of 1914, naval prisoners received the same treatment as 
military. Officers and men of the mercantile marine were detained by all 
the belligerents, whether of military age or not, where it was deemed 
desirable for militarv reasons. V'anous agreements were, however, made for 
the exchange of such prisoners as were above the age for military service. 
Those detained by Germany, whether from unarmed ships or not, were placed 
m military camps and treated as prisoners of war. 

(i) The written law is contained m the following international Acts and 
Conventions: The Declaration of Pans, 1856, abolishes privateering, 
i.e., the right of a belligerent to issue letters of marque. To this Declaration 
the United .States has not acceded, although they observetl its principles in 
the Civil War, and m the Spanish-American War of 1898. Of the Hague 
Conventions of 1907, No. VI. relates to the status of enemy merchantmen 
in the ports of the other belligerent or on their way to them on the outbreak 
of war. This has not been accepted by the United States or Chma. No. VII. 
relates to the conversion of merchantmen into warships, and has been ratified 

(b) Generally, see Westlake, ii. 120. 

(c) Supra, p. 121. 

\d) So far as they apply at all; see p. 121, nn. (n), (o), (p), supra. 
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by twenty-five States. No. VIII. relates to automatic submarine contact 
mines and has been ratified, in some instances with reservations, by 
twenty-two States. No. IX. relates to the bombardment of undefended 
places by naval forces and has been ratified, in some instances with 
reservations, by twenty-nine States. No. X. adapts the principles of the 
Geneva Convention to maritime war and has been ratified by twenty-seven 
States. Great Britain has not ratified, and Persia and Turkey only signed 
under reservation of the right to use the Lion and Red Sun and the Red 
Crescent in lieu of the Red Cross. The Hague Convention, 1904, exempting 
hospital ships in time of war from certain port charges may here be 
mentioned. No. XI. relates to certain restrictions in the exercise of the 
right of capture and has been ratified by twenty-five States. No. XII. deals 
with the creation of an International Prize Court and was never ratified, 
owing to the non-ratification of the Declaration of London. No. XIII. deals 
mainly with the rights and duties of neutral Pow'ers and has been ratified, in 
some instances with reservations, by twenty-five States. The rules embodied 
in this Convention constitute a body of written law which may be regarded 
as binding upon the ratifying Powers, subject to reservation of particular 
provisions, (ii) Of the unwritten law, there remains a large number of 
important topics—the question of enemy character on capture, and the 
place where merchantmen may be converted—which remam under the 
operation of the customary law. Indeed, prior to 1907, save for the Declaration 
of Pans, the relations between belligerents, and between belligerents and 
neutrals, in the conduct of war by sea were governed by custom, unless 
regulated by particular Treaties; although it was preci.sely in matters bclongmg 
to this branch of the law, such as blockad(>, contraband, continuous voyage, 
convoy, unneutral service and the destruction of neutral prizes, that the 
practice of States was most divergent. By the Declaration of London, 1909, 
the attempt was made to rectify this divergence. 
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EXCURSUS III. 

CONDUCT OF WAR IN THE AIR. 

Althoufih the conventional regulations relating to air warfare are few 
in number, and m some respects ambiguous, some of the general principles 
applicable to land and sea warfare reapectivch apply to the conduct of war 
in the air. 'I'he Hague Declaration IV. 1, of 1899, jtrohibited for a term of 
five years “ the launching of projectiles and explosives from bailloons or by 
other new methods of a similar nature.” This prohibition was renewed by 
the Hague Declaration XIV. of 1907, for a period e.xtending to the close of the 
'I'hird Peace Conference, but when the war of 1914 broke out, it had been 
ratified by only a few of the belligerents. France and (Jermany were not even 
signatories, and Austria-Hungary, Bulgaria and Turkey had not ratified. 
Conseciuently, by the terms of the Declaration itself, it was not binding 
upon any of the belligerents. But by Art. 25 of H. C. II. 1899, “ the attack 
or bombardment of towns, villages, habitations or buildings which are not 
defended is prohibited.” This was intended to cover bombardment from 
the air, and by the addition of the words “ by any means whatever ” to the 
corresponding .4rt 25 of H. C. IV. 1907, it was believed that such intention 
was placed beyond doubt. Both before and during the war of 1914, much 
discussion took place as to what constituted a defended place. Was Pans, 
was London a defended place ? The militarists contended, and still contend, 
that the presence of trooiis either quartered or passing through a town, 
render it such. " It may be deemed to be defended,” says the British Military 
IManual, Art. 119, “ if a military force is in occupation or inarching through 
at.” Further, thew contended that the presence of munition factories, 
military stores, barracks, railway junctions, even railway stations, military 
or naval establishments, and post-offices render a place defended. But in 
these contentions there is much confusion of thought. In land warfare the 
object is the surrender of the place, and if, after notice, the militarj- authorities 
refuse to surrender, bombardment of military objectives, such as troops, 
fortifications, &c., is quite legitimate, care being taken to avoid as far as 
possible the destruction of the civilian population and private property. 
In sea warfare the destruction at long range of certam military objectives, 
after notice, is also legitimate. But in aerial warfare the circumstances are 
m many respects entirely different. A distinction must be drawn between 
attacks outside the area of military or naval operations and attacks wdthin 
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that area. In the former there can be no question of surrender, since it is 
impossible for the attacking belligerent to occupy the place. And since 
almost every village possesses a railway station or a post-office, the doctrine 
of “ defended places ” must be abandoned. By the customary law, 
indiscriminate bombardment of places for the purpose of terrorismg the 
civilian population is illegal. But since by the rules of sea warfare military 
objectives may be destroyed at long range, it would seem impossible to prohibit 
aerial bombardment of such objectives. And since surprise is an essential 
condition of success, it is contended that the requirement of notice may be 
waived. This would appear to be only reasonable. But what are military 
objectives ? Fauchille would define them as “ military works, military or 
naval establishments, depots of arms or war material, shops and installations 
suitable for use by the enemy army or fleet, soldiers or other persons 
officially attached to the army or fleet and whose status is not regulated 
by the Geneva Convention ” (a). If in bombing such objectives non- 
combatants or private property are injured, the aviator should be pi'tsonally 
liable. This is substantially the rule in the French Military Manual, Art 63. 
If, therefore, it is impossible for the aviator to distinguish military from 
non-mihtary objectives, and consequently a direct hit on the former becomes 
a mere speculation, the attack ought not to be made at all. If, for instance, 
the War Office cannot be attacked without the probable risk of hitting 
Westminster Abbey, or St. Thomas’s Hospital, such attack should be deemed 
illegal. This is within the spirit, if not the letter, of the Hague Conventions 
relating to land and sea warfare. The better legal opinion in England regards 
Ijondon as “ an open town ” containmg various military objectives which 
may legitimately be bombed, provided such bombardment can be carried 
out with reasonable accuracy, so as not to inflict injury to life or limb or 
property of the purely civilian population. The mam characteristics of 
London are those of a commercial, civilian and residential city. In the 
German raids over Great Britain, the evidence conclusively shows that in 
daylight raids, when every possible calculation was employed, when the 
mechanical aids, such as the latest bomb-sights, &c., were manipulated by 
skilled hands, and when officers and men were ammated by the desire to 
bomb legitimate targets only, military objectives were rarely hit. In night 
raids accurate shooting was practically impossible. It is on evidence that the 
German aviators flew at the maximum altitude, that bomb-sights were 
frequently not carried at all, and if they were no effort was made to use them 
effectively. It is believed that in the fifty-one airship raids and forty-nme 
aeroplane raids over Great Britain, only two or three military objectives were 
hit. In these raids 1,117 civilians were killed and 2,886 injured, whilst only- 

la) Fauchille, 24 Rev. Gen. de Droit Int. Pub. 73; Spaight, Aircraft in War, 18; 
Gamer 1, § 272. 
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20(i soldiers and sailors were killed and .521 injured. The targets regarded 
as legitimate by the (Germans were the City, the Hank, Ceneral Post Office, 
Admiralty, War Office, Ijondon Docks, and Past Pnd of London generally; 
also Woolwich, Tilbury, Harwich, Felixstowe and Dover. It was stated by- 
two of the Oorman officers captured in a night raid on London that they yyere 
able to pick out tlieir targets, which they endeavoured to bomb, but another 
captured officer admitted that it was quite impossible to distinguish buildings 
at night from the altitude at which they flew. Under favourable atmospheric 
conditions, at a comparatively low altitude, c <j., 8,<HK) ft., and with improved 
bomb-sights, accurate shooting even at night is perhaps possible. But, in 
order to avoid the aprons and gunfire, the flermaiis kept at an altitude of 
ft Some of these targets, such as the City and the Past End 
generally, were clearly not legitimate laigcts. .Vtid, indeed, it was admitted 
by the (iermans that one of the objec-ts was to demoralise the civilian 
population. [ii vieiv of the scanty military success of these raids, this may 
confidently be assumed to be one of the main objects of the Uerman 
(iovernment. .Vnother object, no doubt, was the immobilisation of British 
troops and aviators. Such air raids may be com[Mred with the British raids 
on Flench coast towns during the .Seven Years War and the Xapoieonic 
Wars. This was the avowed policy of the British (Jovernment, and it 
succeeded in keeping masses of French troops immobilised and French 
warships in French ports. But in more recent tunes such raids were deprecated, 
and were finally re.stricted by the Hague Convention IX It was also contended 
by writers on both sides that the presence of anti-am raft guns renders a 
place liable to attack. 'Phis contention i.s clearly untenable. The guns are 
there for defence against an illegal attack. The position is analogous to 
that of a merchant vessel defensively armed to resist unlawful attack by a 
submarine And even the presence of anti-airciaft guns for defence, e.g., of 
Woolwich Arsenal, from legitimate attaek, would not justify the iiuliscnimnate 
bombardment of Umdon or of adjoining districts. 

'Phe same general piinciples ajiply to the operations of aircraft in the 
theatre of war. 'Phe proposal of some eiiuneiit jurists to limit their use to 
that of observation, .signalling, carriage of desjiatches and reeonnaisanee 
geiUM-ally, is obviously futile. .Militarists will never abandon such a [lotent 
weapon of olfcnce Morwver, m the legitimate iKunbardment of a town, or 
other military objective, it makes no ditfereiiee wliethei the bombaidmeiit 
IS by aircraft or land guns, or the eonjunction of both. But the rules that 
liosjutals are immune and that the buildings specified m the Conventions 
must be spared as far as possible apply equally to aircraft It is a eommoiiplaee 
of junsprudciiee that if a lawful act cannot be aceomplisbed without 
injuring third parties, it must not lie atteinjited 'Phe fact th.it hospitals 
eamiot be distinguished fiom othci buildings in the dark is no e.vcuse. 

p c. 9 
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Hospitals, indeed, are not absolutely imniune under the (Jeneva Convention, 
but only real militarv necessity will excuse their destruction. Commanders 
are enjoined to take every care that they are not bombed. In an indiscnmuiate 
raid on a town at night, no such care can be exercised. Apart from genuine 
mistakes, there is abundant evidence that German aviators m numerous 
instances deliberately bombed hospitals. British, American, French and 
Belgian hospitals were .so attacked, some of them repeatedly. In these 
attacks, large numbers of hospital persomiel and patients were killed or 
wounded (b). In the first attack on Etaples. on the night of the I9th of May, 
1918, 102 wore killed and 280 wounded; in the second, on the night of the 
31st of May, 1918, twenty-seven weic killed and seventy-nine wounded. 
Whether the first attack was deliberate is not free from doubt, but, upon 
the available evidence, it is e\i<lcnt that the second, if not indeed deliberate', 
was made recklessly, without caring whethei the hos])itals were struck or not. 
One of the officers brought down on the second oc-casion admitted know ledge 
of the existence of the hospitals, but claimed that thc,v could not act as 
protection to the adjacent military objectives. Apart, however, from any 
direct evidence of intention, there is every reason to believe that deliberate 
bombardment of hosjiitals, as of coast towns and sinking of hospital ships, 
was part of the general policy of immobilisuig the enemy forces. It was 
not mere intentional devilry, but an attempt to cause as much trouble to the 
enemy as possible without regard to any conventional regulations oi the 
dictates of humanity. Whatever the motives, such attacks upon women who 
devote themselves to the arduous task of tending the sick and wounded of 
both belligerents—nine German wounded were kille<l in one laid—and upon 
helpless men are as cowardly as they arc illegal, and though they may be of 
some immediate inililary advantage, such advantage is not commensurate 
with the suffering entailed. Indeed, it may bo questioned whether siieh 
acts do not m the long run turn to the disadvantage of the offender. It 
was such acts as these W'hich ranged the greater jiart of the civilised woild 
against the Central Power.s and eventually brought about their downfall. 

The same principles apply to the bombardment of histone buildings, 
monuments, galleries, and works of art. The destruction of priceless works 
of art by the Ormans in Belgium and France was emulated by the Au.stnan 
aviators in Italy (c). The existence of an arsenal in Venice eonstituted no 
excuse for the irrcpaiablc damage caused to artistic treaures which were the 
heritage, not only of Italy, but of the civilised world. Military commanders 
must be forced to recognise that nothmg but absolute military necessity will 
condone such destruction, which in many eases during the War was jiurely 
wanton and not justified by the doubtful military advantages claimed. 


(b) (fiiriicr, 1 . 31(5. 


(<) Gaiiiei, I. 289. 
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V/’ {LIFK'A TIOSS OF BEUJGERES TS. 

Arrs OK I;KLLI(JEREN(!Y OOMMITTEO by 
YON (M)MBATAXTS. 


THE BRUSSELS. CAPTAIN FRYATT’S CASE. 

|(iarnor, Intr-i national Law m the Worhl War, i. 407 J 

The S S. Ri-i/s.ve/'?, an unainiocl British merchant vessel, one of the 
eross-fhannel steamers of the Great Eastern Railway Co , while on its 
eoiUM- hetween England and Belgium on the 20th of March, 1915, 
encountered ,i Germ.in submarine which ordered it to stop Captain 
Fryatt, the commander of the Brussels, instead of obeying tins summons 
gave instant ordeis for an attempt to ram the submarine, which 
liowevei. esc.ijied by submerging The Brussels itself thf-n managed 
to make its (>,scape .ind arrived safely m port 

At a l.iti'i date, however, (laptain Fryatt was not so fortunate, and 
while crossing the Channel on the 23rd of June, 1916. he fell into 
Geinian hands. Tlie Germans, on discovering his identity, refused 
to treat him as a prisoner of war, and in July, 1916, he was oourt- 
martialled <ind shot for having attempted to ram a German sulimarine, 
although he was not a member of a combatant force 


This east* loused great indignation throughout (treat Britain, .vnd, it is 
siibniitteil, jiistlv. The (terman claim was that Fryatt was a fvanctireur 
against the sea forces of (terniany, and was therefore to lie treatcrl as no 
better than a jiirate. This view was entirely contrary to the practice of 
(iviliswl States in the past —a faet easily overlooked by a State with a 
inilitar\ but no na\al jrast. It attempted to apply a rule for the conduct 
of war on land for which there may be solid reasons m the ease of land 
warfare, hut whieh have little application to war at sea. A franctireur on ■ 
land is a p<*rson who, not being a member of the armed forces of the erieinv 
<•1 complying with the regulations laid down m the Hague Convention IV. 
of 19(17 (hereafter), eommits hostilities against the enemy of his country. 
Such persona are liable to the severest treatment, being usually shot when 
i-aptured. For this there are solid military reasons—the essence of the 
franctireiir’s offence is not his eoimnission of hostilities, but the element 
of treachery—he is a civilian one moment, a soldier the ne.vt.. Having as. 
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ii poacfful civilian watcluvl the enemy soldieis ]iass. he tlun snipe', them 
from his cottage window. He is, moreover, under no toim ot disci[)line— 
there is no official superioi to nhom iippc'al can he made should he fail to 
observe the usages of war 

The eaptain and crew of tmenu merehantmen at sea aie m an entirely 
different ])osition The true franetireur at sea is the ship which eommits 
hostilities either iindei no flag at all for the sake of private gam, the ])irate, 
or under false colours—a practice wliich has from the earliest da\s heen 
condemned hy the practice of States 'fhere can seldom, if C'ver, he anv 
real analogy hc'tween the position of a warshiji m(H;'ting another vessel on 
the high seas, and that of a soldier who is shot hy an apparentU pt^aeefiil 
civilian The severe practice in war on land came into lieing as the only 
means ot stopping treacherous attacks. That it is not the ahsi'iii'c ot 
authorisation but the treachery that is tlie ba.sis ot the rule is indicated hv 
the tact that an emmiy soldier fighting with the fullest authority, hut w itliout 
a distinguishing uniform, is under the same liability as an unipialified combatant 
as the wholly unauthorised civilian. Captain Fr\att, though not a member 
of the armed forces of the Crown, was the head of a di.seiplmed bod_\ of men, 
and was, it apjiears, in the action he took acting under advice from the 
British Admiialty It does not seem to have been suggesti'd that he 
attacked iindei false colours, or that his vessel was ever taken b\ the Cermaii 
submarine for anything but a British merchant vessel It can liardU be 
supposed that the German commander was so ignorant ot (he maritime 
practice of the past as not to know that resistance to visit and search liv 
all means in its power was one of the most long-established rights of a 
belligerent merchantman That he did not foresee the actual means of 
defence used is immaterial. As late indeed as the early eighteenth centuiy 
the recogni.sed right of the belligerent merehantinan went miic'h fuithei, 
though this does not seem to have received full recognition from modern 
wnteis who have made no special study of early maritime historv. Tlu- 
light or even the duty c)f a belligerent merchantman encountering a 
merchantman of the enemy to attack and capture it was widclx recognised 
cf The Svcmss of Lyme, Ghardon, Code des Prises, i. 270, in which both 
paitics treated the right as unquestionable The right, however, fell into 
disuse, so much so that certain writers appeal erroneously to have doubted 
its former existence, and the opinion of the bulk of modern authois before 
1914, was that though a belligerent merchantman may resist capture by 
all means in its power, and may even carry cannon to rccsist attack, yet it 
may not itself seek out an enemy ship in order to attempt its cajitiue Self- 
defence, active or passive, was allowable, cruising against the enemy w ithout 
commission was not. 

Germany seems to have been the first nation to question either tin- right 
of active selt-defence or the legitimacy of defensively armed mereliaiit ships 
Practice appears to have been wholly against hei contentions \\4tli regaril 
to war on land, howcwc'r, different considerations will apple, as to which 
Pitt-Cobbett (4th edit., p. 130) wrote as follows. 
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(iENKR\L, NoTKh .—111 (leferencp both to huiiidiiity and convinicnri' ,t 
distinction has lone bcH-n drawn between combatants and non-eornbatants, 
oi betwwn enemies who are actively belligerent anil those who are not. 
The formei may engage in hostilities, and are in turn exposed to violence or 
injiir\ so long as hostilities continue; but on surrender or capture they 
are (sititled to honourable treatment as prisoners of war, and incur no 
liabiliU beyond detention (d). The latter are exempted, so far as possible, 
Irom direct iiijiii \ or \ioleiiee, but will forfeit this immunity and also Ixicome 
subject to sjiecial jienalties if they engage in hostilities without posscs.sing 
the reipiisite ijualifications The ijuality of lawful Ix'lligerents attaches 
to all members of the regular army, to members of the militia and of 
volunteer corps toiming part of the regular army, and also to other persons 
who are attached to the army even m a non-combatant capacity: H (' IV. 
19<I7, .Art. 1. But iK'rsons who meiely follow an aiiny without being 
.ittaclusl to it, can, if captured, only claim to be treated as prisoiicis of war 
on prcxluction of an oflicial authorisation or “certificate”; H. tb IV. l‘M)7, 
Arts. 3, 13. 'I'lie question of belligerent qualifications commonly aiises 
in relation to th<‘ ('mployment of irregular or guerilla forces, the levy en 
iiULwe of the civil [Kipiilation; and the use of colourcxi trcxipa. With respect 
to irregular forces, the Hague llegulations now provide that the quality of 
lawful Ix'lligercnts shall attach to members of militia and volunteer corps, 
even though they ma\ not form part of the regular army, provided that they 
are under the command of a responsible officer, that they jxis.sess some 
distinctive mark lecognisable at a distance, that they carry arms openly, 
and that they observe the laws and customs of war: H. C. IV. 1907, Art. 1. 
This involves tlie existence of an authority and an organisation sufficient 
to guaid against hostilities bemg earned on by irresponsible or intermittent 
combatants, but not necessarily an authority and an organisation prcxieedmg 
from the Central Cov’ernment (r). Nor need the distinctive mark consist 
of a regular uniform; although it must be a dress-mark clearly distin¬ 
guishable, and one that cannot be assumed or dropped at will, such as a 
mere badge oi cap(/). With respect to levies en masse, it is now provided 
that where the {xipulation of unoccupieil territory spontaneously take up 
arms to resist an invader, without having had time to organise themselves 
in accordance with the above-mentioned provisions, they shall be regaided 
as belbgerents .so long as they carry arms ojx'nly, and respect the laws and 
lustoms of war: H. C. IV. 1907, .Art. 2 In so far <xs these provisions do 
not ajiply. the earlier cu.stoiiiary law (</) will be deemed to be applicabk'(A) 
Heme usings in (x-cupied teiiitorv are still left to the operation of the earlier 
law, under which they .iie usually treated as jx-nal (i)- With icsiiect to 

(d) Hall, ii 177. 

(f) Thus leaving the laismg ol such forces ojieii to local initiative, |iioviilcil 
the above conditions arc complied with see Hordwell, 231; Hail, § 17« 

(/) Hall,§ 179. 

(! 7 ) As to which, sec Hall, § 179. 

(h) Supra, p. 121. 

(I) Infra, p. Irt9; Bordwell, 233. 
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<olour£d troojis, there is no reason why such troo|te slioiild ntit lie einploNcd 
so long as they are pioperl\ disciplined and coininanded In civilised ofHeets. 
but the use of iindiseiplined or savage trcxips would be iin]HO])er. except 
jXTliaps against savage foes (1:) Thus, the French einplcned Tiiieos m the 
Franeo-Cerinan \\'ar. 1870; whilst the Unitc'd States enrolled a nc'gro legiinent 
in the Spanish-Anienean War, 1898. tlreat Britain, liowevei. retrained from 
employing Indian troops in the South Afiiean War. 1900. 

In the \car of 1914, Franc-e cunployed large luiiiilH-rs ot her Atrican 
tioops. Great Britain her Indian troops, both on the Western Fiont and 
in the Neai East, and the United States negro regiments. 'I’he Geimaiis 
themselves used then native .soldiers in East Africa. 'I’he lattei wc-re 
accused of nameless atrcx-ities, main ot whu li mipeai to have been 
committed (I) 


SP[ES 

THE CASE OF MAJOR ANDRE. 

[Phillimoie. III. 172, S 107 J 

In 1779, during the Ameiican War of Indejiendence, (.lener.il 
Arnold, commanding the United States forces at West Point, on the 
North River, opened negotiations with Flnghsh General f'linton foi 
the surrender of that place. Major Andre, an otticer who had chiefly 
conducted the correspondence with Arnold, was sent by Glmtoii to 
meet Arnold outside the lines of either belligerent. After the meeting, 
m ordei to avoid detection, Arnold thought it necessary to invite Andre 
to take shekel until nightfall within the Ameiican lines. At night 
Andre found himself unable to rejoin the ship from which he had 
lieen conveyed by boat to the meeting place, and endeavouied to 
regain the British lines m civilian attire, with a passport m a f.dse 
name given by Arnold He had actually crossed the Ameiican 
lines when he was stopped by a patrol, which he mistook for English 
and to which he revealed his identity He was theieupon cajitured 
and carric-d back into the American lines. On the facts emerging, 
General Washington referred the case to a board of fourteen general 
officers who condemned Andre to death as a spy Despite all the 
efforts on the part of the British authorities to secure remission ol 
the sentence, Andre was accordingly hung 

(0 Tdviot, 474 

(t) I’arl Pap 1916 [t'liuJ. 83061; gencralh, see Gariifr i §!( 191 —194. 
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I'he decision of the board of generals, though probably one which a military 
tribunal in any country would have reached, was, it is submitted, incorrect 
in law. It 18 true that an officer found escaping from the lines of the enemy 
in civilian attire would incui the risk of beuig treated as a spy, if he could 
not satisfactorily explain his piesence. Andre's captor, whose Hessian 
uniform appears to have caused the capture, if detected while escaping from 
the British lines, would have iiin a similar rtsk, until he could show' that 
he was not a spy but an escaping prisoner. To render a lawful belligerent 
a spy three elements must concur: (1) Theie must be an obtaining or an 
endeavour to obtain information; (2) such obtaining must not be done 
ojienly, but in a secret manner; (3) the act done must be done within lines 
of the enemy, or, in some circumstances, by personal observation in the 
actual zone of military oiierations. It may be argued that Andre did, in 
tact, obtain from Arnold information about the future dispositions of the 
American forces. If, as Philliniore asserts, the meeting was not within the 
American lines, the subseiiuent entry into the lines would not make Andre 
liable as a spy. But, even had everything been transacted within the liiu's, 
it appears to have been transacted openly by a British officer in uniform 
Obtaining information from spies or deserters, or even endeavouring to 
persuade enemy soldiers to desert are not acts w’hich entitle the enemy to 
refuse to treat the officer so engaged as a prisoner of war. The fact that 
Arnold was a traitor did not alter Andre’s position. Yet that, it seems, was 
the chief reason for the board’s decision. The statement in former editions 
of this work that with spies may be classed persons engaged in negotiating 
betrayals or desertion to the enemy appears to lack authority and to be 
wrong in Andre having transacted his business openly', wius 

endeavouring not to obtain information, but, in disguise, to regain the British 
lines. A suspicion of espionage would inevitably attacli to one found in 
such circumstances. But on the circuiustaiices being e.^plamed, and that 
explanation being accepted, as true, as in this case it was, Andre was, it is 
submitted, entitled to be treated as a prisoner of war. Some authorities 
are, however, of a contrary opmion. 

The question of espionage is dealt with m Hague Convention IV., Art. 29 
of which provides. "A person can only be,considered a spy when, acting 
clandestinely or on false pretences, he obtains or endeavours to obtain, 
information in the zone of operations of a belligerent, with the intention of 
communicating it to the hostile party.” But soldiers tienetratiiig into the 
zone of operations of the hostile army without liisguise; soldiers and 
civilians carrying out their mission openly, entrusted with the delivery of 
despatches intended either for their own army or for that of the enemy; 
aviators sent for the purpose of cairying despatches or of mamtammg 
cominuiiicatioii betw'een the different parts of an army or a territory, camiot 
be treated as spies. A spy takes his life in his hand, but by Art. 30 he 
“shall not be punished without trial.” By Art. 31, however, if he, " after 
rejoining the army to which he belongs, is subsequently captured by the 
enemy,” his former offence is purged and he must be treated as a prisoner 
of war. 
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Qualilicd bcllif'cronts whi-n cajrtiiml by the enemy aie entitled, iindei all 
Old inary circumstances, to be treated as prisoners of war. l?iilcs concerning; 
the treatment of such prisoneis were embodied both in the Haf^iie Cornention 
as to the Laws of War on l..and of 1899, and in the corre.sjiondiny Hague 
Convention IV. of 1907. 

Prisoners of IVai. —-I'ndei the Hague Convention IV. 1907, prisoneis of 
wai are to be regarded as piisoneis of the State—not of the individual 
captor; they must be huniaiieh treated; and are at liberty to retain all 
their ])ei.sonal belongings, with the e\eeptioii of arms, horses and militarv 
pajxTS. Art. 4. Every prisoner is bound, if (|ue.stioned, to declare his tiiie 
name and rank: Ait. 9. They aie to be inteined in a town, fortress, lamp 
01 other place; but imist not be imprisoned, exfcpt m so far and foi so long 
as necessity ie{|uires: Art. ."i 'Phey iiiiist fx- niaintained bv the 
(iovernment of the captor, and, m default of sjx'eial agreement between 
the belligerents, on the .same footing, as regards food, quaiteis, and 
clothing, as the caiitoi's own forres; Art 7. In general, they niav be 
required to work, but their tasks must not be excessive, or conneeti'd with 
the operations of the war 'Phey may also be authorised to work for 
jniblic bodies, private ]X‘isons, or on their own account, receiving pay 
according to a scale indicated geneiallv by the regulations; in which case 
their earnings are to be applied to improving their yiosition, whilst ai\v 
balance, after deducting the <’ost of their maintenanee, will be payable to 
them on their release: Art. 6. Officers are to receive pay at the rates in 
force 111 the captor’s army, this aniount being repayable by then own 
Government: Art. 17. All ])risoiieis of war are subject to the military laws 
m force in the captor's State. For insiibordmatioii, revolt, or conspiracy (m) 
they are liable to punishment of such severity as may be necessaiv, but, 
tor attcmjits to escape, only to disciplinary treatment; whilst a piisonei who 
succeeds in escaping is not liable to jiumshment if captured anew Art 8. 
They may be released on parole it the laws of their own country sanction 
this. Such release cannot be forced on a prisoner; but if accepted both he 
and his Government are bound to a scrupulous observance of the engagement; 
and, on default, the former will, if retaken, forfeit all right to be tieated 
as a prisoner of war and may also be tried before the military Courts. 
Arts. 10, 11, and 12 When jxmsons who follow an arni^ without belonging 
to it, such as newspajK-r coi respondents, sutlers, and eontraetors, are 
captured, they are, if iletamed at all, entitled to be treated as prisoners of 
wai, subject to their jiosse.ssiiig a cei-tifieate from the military aiithontics 
of the army which they weie accompanying; Art. 13. A bureau of information 
IS to be instituted by each of the belligerents, and also in any neutral country 
where belligerent forces may- be interned, for the purpose of aftoiding 
information as to the disposal and fate of prisoners of war. 'Plus bureau 
IS also required to collect all objects of jx'rsonal use, money, letter'^. &c., 
found on the battlefields or left by prisoners who have died or been released 

(»i) As to certain exetution-. by the British military authoiitic.s on this gioinid 
during the Boer Wa’. see Holland. Letteis on War and A'eutiality, (id—(fK 
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or exchanged, and to forward them to those interested: Art. 14 (w). All 
possible facilities are to be given to duly constituted relief societies and 
their agents, subject to icrtain prescribeil conditions: Art. 15. 

The ordinary' charges on letters or parcels intended for prisoners are to 
be waived: Art. 1(1 Prisoners are to enjov complete liberty of worship, 
jirovided they observe the legulations for order and jiolice issued by the 
military authority. .\rt. 18. After the conclusion of jieace the repatriation 
of pri.soners must be carrietl out as .speedily as |io->sible Art. 20; although 
this would not apply to jiri.soners who had become subjects of the captor 
State by annexation; save as regards those who are detamed for debts, 
common law crimes, and—as some contend—offences against disciplme (o). 
'I'he exchange of jirisoners between the belligerents is usually regulated by 
cartels ( p); commissaries lx*ing apixunted on either side to siijiorvise their 
e.xecution (q). 

The Hague Rules ns to treatment of prisoneis and of sick and wounded 
weie levised as between the parties by a Convention signed at (Jeneva in 1929 
by thirty-three States. 'I'lie terms are more detaiksl and jirccise than those 
of the Hague Conventions which then' will doubtless supersede. An 
imixiitant new provision is that no repiisals may be* taken against prisoners. 
See Opjx'nheini, li. § 126. 

Treatment of Prisoners of Wu ).—Since the Hague Convention IV liM)7, 
was inapplicable in the war of 1914 (see .\rt. 2), the belligerents weie 
relegated to the corrcsixinding regulations of the Hague Convention 11 
1899: see Art. 4, H. C. IV. 1907 These differ from the lattei only on a 
few relatively iinimjKirtant points. They proved, however, cpiite inadequate 
in the war of 1914. 

With one solitain exception the charges of ill-treatment of (Jernian 
prisoners of war in (Jreat Britain are unsub.stantiated. The only charge 
which had any substance was that relating to the camp at Xewbury made 
111 November, 1914. It was alleged to be " gieatly overcrowded, poorly 
tiiinished and generally unfit foi liuinan habitation.” Owing to an unusually 
wet season the site Ijeeaine waterlogged. Its selection wa.s due to ignorance. 
.According to the evidence of indepehdent neutral investigatois prisoners 
of war in Great Britain were well houscxl, well fed, well elotlu'd, well paid, 
and well trc*nted. 'I’he treatment by Fraiu-e and the United States of their 
prisoneis was similar and no complaints apjs'ar to have been made by the 
German authoi ities. 

(;i) As to the working of this bui'oau, uiulei the corresponding Coinention of 
1899, during the Russo-Japanese War, .see Takahashi, 114. 

(o) Westlake, ii. 67 In 1871 Germany claimed and exercised the light of 
detaining piisoners convicted of discijihiiarv offences until they had fulfilled their 
sentences, but on the conclusion of the Russo-Japanese War no such elaini ajipears 
to have been made In princijile it would seem that the right of detention comes 
to an end, at any rate as regards mere disciplinary' offeiues.with the termination 
of the war. 

(p) Halleck, 11. 326; tii/m, p 223. 

(q) As to the usual terms of exchange and as to controversies that have arisen 
in relation thereto, see Hall, § 1.34. 
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Not unmindful ot her traditional friendship with Great Britain. Austria- 
Hungaiy treated British prisoners of war witli strict eoiiectitude—even 
with generosity 'fhe conduct ot Gerniany was in marked contrast. 

For the supplj' of msuffteient or inferior food, some excuse may be found 
in tfie general food shoitage in Germany due to the blockade. But even 
in Fngland tlie civilians were rationed and yet tfie prisoners of war were 
sufhcientK fed. Too much stress, however, must not be laid uiion the 
kind or quality ot the fooif. British privates would naturally not take 
kmdl\ to Continental food. But, as Professor Garner points out. “ it is 
obvious that a ration consisting of a concoction called ‘ colfce ' with a small 
piece of bread for breakfast, a bowl of soup for dmner and a cu}) of tea with 
a jiicce of bread and sausage tor supper, is not a sufficient diet to support 
a normal man for any length of time.” And even the small piece of bread 
was not always forthcoming " Had it not been,” he adds, “ for the 
enormous quantities of food that were sent from England and France, 
througli the medium of the po.stal service, it is not improbable that manv 
prisoners would have died of starvation.” In fact many pnsoneis employed 
behind the lines did die of excessive labour on this starvation diet In the 
reprisal camps prisoners were not allowed to receive their parcels. 

The accommodation in the majority of the camps m Germany was, imdei 
the ciicumstances, perhaps as good as could be expected, but in many the 
conditions were execrable. Of the ‘‘ plague ” camps, Wittenberg, Gardelegen, 
Schneidenuihl, and C’assel, it is difficult to write with composure. The 
ejiidi'inic of typhus, which carried off thousands of prisoners, was entirely 
due to overcrowding, the mixing of Russian prisoners infected with typhus, 
msanitation, underfeeding, want of clothing, neglect and brutal conduct 
Upon its outbreak at Wittenberg and Gardelegen the military and civil 
authorities fled. Supplies were pushed through the barbed wire, and the 
men were left without any medical or other service. Later, four English 
doctors, who had been wrongfully detained in Germany, were transferred to 
Wittenberg, only one of whom survived (r). 


PROHIBITED MEANB OF WARFARE. 

THE EMPLOYMENT OF POISONOUS GAS. 

THE FIRST GAS ATTACK AT YPRES, 22nd APRIL, 1915. 

[Edmunds, Military Operations France and Belgium, ISllo, vol i.] 

Toward.s the end of March, 1915, wuining.s began to reach the 
French intelligence .service that the Germans were about to make 
u,«c of asphyxiating gas against the front in the vicinity of Vjires, 
and on the 14th of .Vinil a very circuni-stantial report In a prisoner 

(r) Farl. Pap- 191«[Gnul S3.)l) 
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on til*' snliject was received as to the intention to use it in an attack 
nortli of Ypre.s. The Head<iuarters of the Allied Armies, after further 
investigation, did not regard tlu* warnings very si'riously (.«). 

On the 22nd of April, however, a glorious spring day, after a furious 
liomhardinent of Ypres by heavy howitzers had taken place, British 
obseivers near the junction of the French and British lines .saw two 
greenish yellow clouds moving before a light wiiul, and behind this 
must the Germans appeared advancing A peculiar smell was noticed, 
accomjiamed by smarting of the eyes ami tingling of the nose and 
throat Soon afterwards French coloured troojis were seen retiring in 
disorder, many of them coughing and pointing to their throats, and 
it rapidly became clear that a serious gap had been made m the French 
line. By 8.45 p.m it appeared that the way to Ypres was open to 
the enemy. The Germans, however, did not make u.se of their oppor¬ 
tunity, but halted <ind dug themselves in in accordance with the plans 
of the Sujireme Command, who had no intention of undertaking an 
extensive offensive in that section The gas in question appears to 
have been chlorine which was discharged from cvlinder.s dug in in 
positions in the German front line {t). 


'I'lie use of this eiitirelv novel \\ca|K)n in war was reieived with hoiritied 
indignation in Britain and amongst her Allies. It w'as contended that the 
new weapon was one w'hieh oausetl unneces-sary suffering—producing in 
the eases which proved fatal, not instant, but a prolonged and agonising death; 
and in the case-s of those who survive*! acute suffering and iiennanent injurv 
to the lungs («). It was alleged to be contrary both to the customary rules 
of war. and to the provisions of the Hague Conventions 

It was alleged to infringe the fundamental eustomarv rule jirohibiting 
the use of weapons, such, for example, as dum-dum bullets, which inflict 
superfluous injuries It was further suggested that it was a breach of one 
of the earliest and most well recognisetl principles of conduct iii war—the 
jirohibition of tlie use of poison, or poisoned weaixms (a); and that it was 
further contrary to the more specific provision that ' the contracting partie-, 
agree to abstain from the use of projectiles the sole object of which is the 
diffusion of asphyxiatmg and deleterious gases {y). 

On the other hand, it has been pointed out that all that was foreseen oi 
discussed at the Hague Conference as to the use of gas related to its u.se in 

(s) Edmunds, Military Operations France and Belgium, 191.5. i. 16.3—166 
(<) Jbid. 176 et seq 

(ii) For effects of chlorine, see .Military Ojicrations France aiul Belgium, 191.5, 
i. 177, nn. 

yr) H. C. Art. 23.\. 


(*/) H. Declaration II. (1899) 



140 


PHOHl«ITKi> MEA^S OF WARFARE. 


shells, or similar " projectiles,” and that a gas cylinder dug into the ground 
is not a ” projectile.” That view appears to have received the assent of 
many w'riters, but it is a highly technical defence, as the object of the 
declaiation was oleaily to secure agreement to prevent the diffusion ot gas, 
not to prevent its diffusion in a particular way. Assuming, however, that 
the ojieration of di.se harge of gas from a cjlmeler docs not involve tlu- use 
of projectiles within the k'tter of the Convention, it is argued furthei that 
it IS not poison or poisoneel weayions Prtifcssor (lamer and otheis suggest 
that the Convention only interdicts poisoned weapons ( 2 ) To the jircsent 
editor it appears that the use of gas, though not the use of a poisoned weapon, 
IS the use of ” poison ” within the Convention, which was intended to cover 
not merclj' poisoned arms but food poisoning, water jx)i.soning, and all use 
of poison; and that poison fumes discharged through the air are as much 
poison as arsenic plac'cd 111 a well And apart from the Convention, the use 
of poison w as prohibited by the customary law. 

Whether the use of gas also offencis the prohibition of Art 23 (e) jiio- 
hibiting the employment of “ projectiles or material of the nature to cause 
superfluous injury ” may depend on the nature of the gas used There is 
an element of force m the argument that the use of gas is no more inhumane 
than the use of high explosive shells, unless gas of some particularly virulent 
type IS employed. It ma\ be very difficult to determine when a weajxm of 
war becomes needlessly cruel. The recognised prohibitions are not entiielv 
logical, if humanity is the test It is probabl> illogical to hestitate to employ 
{xiison against the enemy's armed forces, but few would be found to defend 
its use. The consec{uences of the unscrupulous conduit in war do not cea.se 
with the end of war—they leave a legacy of bitterness and of future conflict 
o come. It 18 satisfactory to find, therefore, that by Art. 5 of the Tieatv 
of Washington of the 6th of February, 1922, between the United States, 
the British Empire, France, Italy and Japan, it is declared that " the use 
in wai of asphyxiating, poisonous or other gases and all analogous iKpiids, 
materials or devices, having been justly condemned by the general opinion 
of the civilised world and a prohibition of such use having been declared 
m Treaties to which a majority of the civilised Powers are parties, the 
Signatory Powers, to the end that this prohibition shall be universallv 
accepted as a jiart of international law binding alike the conscience and 
practice of nations, declare their assent to such prohibition, agiee to be 
bound thereby as between themselves and invite all other civilised nations 
to adhere thereto ” (o). This Treat} has now been ratified by all the 
signatories. With the e.wcption of Uermany, and, to a lesser extent, 
Switzerland, the signatories are the only nations ixissessing well-organi.scd 
chemical industries or who could manufacture lethal products in sufficient 
quantities to be of the slightest military use. Both Germany and Switzerland 
were, however, parties to a Protocol signed at Geneva, 17th June, 1925, 
In forty-four States, which came into force in April, 1928, which accepts 

{ 2 ) Garner. § 183. 

(a) Pari. Pap. 1922 ft'md. 1627], 12 & 13 Geo. V. (. 21. 
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this jii'ohibitioii in Kientical terms and eYtends it to the use of bacteriological 
methods of warfare. Italy does not apjiear to liave regarded this prohibition 
as ap])lving in a war with a backward State, such as Abyssinia, though both 
Powers were signatories of the (Jeneva Protocol 

A (h'fence frecpiently put forward by (lerinan apologists for the use of 
gas 111 the attack at Ypres in April, 191.5, was that gas was first used by the 
Allu's. It seems now to be admitted even by German experts that there 
was no foundation for this charge (/>) The earliest use of gas in the world 
wai would seem to have been gas shells used at Xeuve Chapelle by the 
Germans, but in such small quantities that they were not noticed at the 
time (e). In retaliation for the use of gas. Gi'rmany’s enemles also resorted 
to its use both m gas shells and in discharge from cylinder^ The use under 
such circumstances appears to have been legal, but perhajis to be regretted, 
and, in fact, appears to have e.xereised no consideiable influence on the 
result of the struggle. 

(iK.vhH\L .Notes.— /Vo/ii<uW Method', of Warfare (1) (Jenetally .— Bv 
•Krt 22, Hague Convention IV. of 1907, it is declarcsl that “the right of 
belligerent.s to adopt means of injuring the enemy is not unlimited." This 
principle has been fully recognised in the militari manuals of iiianj States 
and b\ militari and civil text wiiters So, b\ .\rt. 23, in addition to the 
restrictions imposed by other Conventions, it is prohibited " (a) to ciiiplos 
|H)ison or fKii.soned weapons; (b) to kill or wound treacherously individuals 
belonging to the hostile nation or arni\ ; (c) to kill or wound an enemy, who 
having laid down arms or having no longer means of defence, has surrendered 
at discretion, (d) to declare that no quarter will be given; (e) to employ 
arms, projectiles oi material calculated to cause unnecessary suffering; 
(f) to make iiiiproiier use of a flag of truce, of the national flag, or of military 
insignia and umforin of the enem_\, as well as the distinctive badges of the 
Geneva Convention, (g) to destroy oi seize the eneiiiN's property unless 
such destruction or .seizure be imperatively demanded b\ the necessities of 
war, (h) to declare abolished, suspended, oi inadmissible in a Court of law 
the rights and actions of the nationals of the hostile party. A belligerent 
IS likewise forbidden to compel the nationals of the hostile party to take 
jiart in the operations of war directed against their own countrv, even if 
they were in the belligerent's service before the commencement of the 
war “ ((/). 

.4mong other Conventions may be noted the Declaration of St. Petersburg. 
18b8. relating to the prohibition of explosive bullets, which after reciting 
that the “ Commission having b\ common agreemcMit fixed the technical 
limits at which the necessities of war ought to give place to the requirement^ 
of humanity,’’ declared " that the only legitimate object wdiieh States shoiiUl 
entertain while at war is to weaken the military forces of the enemy; that 


(6) Sec Edmunds, .Military Operations France and Belgium, 191,>, i. 194, ii. 

(c) Ibtd. 165 n. 

(d) Cf. Art 44 of the 1899 Convention. 



142 


Prohibited Meaks of Warfare 


to I'fioct it 1.^ Mifticient to }nit horn tic coiitlml as laifio a nuinbei of men 

as possible; that this object would be exceeded by the use of weapons which 
uselessly ag<^ra^ate the sulfcrings of men put hortt tic fowbtit or render their 
death inevitable; that the use of such weajKins would, therefore, be coiitraiw 
to the laws of humanity.” 

On the other hand, the (Jerman doctiiiies relating to the coiidiu t of war 
(annot be ignoied—more e.s|iccinlly since they are covertly, if not openly, 
apiirovcd by inilitarv opinion in all States. These doctrines aie based 
njion the philosophy of war elaboratc'd in 1832 by t'laiisevvitz in his " Voin 
Kiiege.'' in which he approvers all methods of violence and terrorism, including 
devastation of occupied territory, and rejects the rule's of international law 
for the prosecution of war in a civilised manner as “ self-iniposc'd resti letions. 
almost imperceptible and liardlv worth mentioning." He found ajit jiupiK 
in Von Hartman (e). and Von Moltke (/■), amongst others. 'I'hese views 
find expre.ssion in the “ Knegsbraueh ini Land Kriege. ' 1})()2{/), and weie 
endorsed bv Von dei (toltz (</), V\>n Hluiiie (A). Von Hernhardi (i). Von 
Hindenburg, Von Hi.ssing, Prince Schwai-zenburg. (teneial Disfurth and 
Bethniann-Holhieg. ” Hvc'ry means to slioiteii the wai,” deelaic'd the 
latter in .March, 1916, "constitutes the most humane policy to follow 
When the most ruthless mc'thods aie eonsiderc'd best calculated to lead us 
to victory, and a swift vietoiy. thev must be employed " The shongest 
lefutation of these e.xtrc'iiie views niav be found m the fact that it was bv 
thc'ir ajipheation in then most logical form that tterinaiu and hei Allies 
lost the war and incurred the opjirobiium of the' civilised world The 
siieeessive violations of inteinational law, commencing with the invasion 
of Belgium and culniinating with the wanton devastation in Northern Kiance 
and Belgium m the letreat of 1918. only resulted in raising fresh enemies 
and 111 mereasmg the yxiialties ultimatelj- imjKisc'd. The wai elearh 
demonstrated that ruthle&snc.s.s does not jiay even from the militaiy point 
of view In a few instances, it is true, there was a temporary inilitarv 
advantage, but m the long run this was outweighed by counter-measures. 

At the same time any attempt to rule out nc'w and dreadful weapons 
or methods of warfare, simplj because they are new, is, as e.xperience 
teaches, doomed to failure. But their use must be confined to the field 
of military ciperations, and even hc're they must not be employed for the 
purpose of terrorising or e.xterniinating the civ’il population. And further, 
even in the field of military ojicrations, they must not be employed .igainst 
eombataiits when thev cannot be .so employed without causing uimeeessaiy 
suffeiing. 

.Vs Spaight puts it, " the civilised world has signed and sealed its ajuiroval 
of two areat principles, the first, that the sole end of war is the ov'ciconmig 

(e) Militaiischc Notvvendigkeit iind Humamtat: Deutsche Rundschau, vols. \in. 

(j) Morgan, The German Warbook (g) Das Volk im Waften (1884). 

(h) Die Strategic (1886). 

(?) Vein Heutigen Kriege imd Deutschland iind dcr natchste Kneg (1912). 
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of the inilitAi\ forces of the enemy ; the second, that to the means which 
may be adopted to si'ciire this end certain restrictive laws apply ’ (1). 
I’nless civilisation is to fx' destroyerl the old distinctions between combatant 
and non-iombatant, and between law'fiil and nnlawfiil conduct of war. must 
lx* maintained. " The nation m arms ” theory is false and the riaht of 
injurinj' the enemy is not unlimited. 

Particular Prolubttimis. —Art. 23 (a) of the Hayme Oonv^ention IV. 
forbids the employment of poison and ixnsoned weapons. This merely 
declares the ancient eu.stomary rule of international law. The ([iiestion 
relatin'^ to ])oisonou8 {{as has been already referred to. The \rtiele also tame 
into discussion durin{{ the war of 1914—19 in connection with the ])oisonin{{ 
of wells. 'I'hus, in the South-West Africa eampai{{n, the (iermans on 
evaluating Swakopmund in January. 1915, poisoned the wells. a])parently 
taking the view they were entitled to do so to delay the advance of the enemy 
.irmc>d forces. Some authorities .seem to consider that, since the watei supply 
of a besieged jilace may legitimately be cut off, the source of supply might 
also he poisoned after due notice being given (!) It is submitted, however, 
that this yvoiild constitute an infringement of the Hague Convention, and 
would, moreovi‘1. ]M*rhaps illogieallv, but not unreasonably, be condemned 
by the general oiiinion of the civilised world. To poison all water supplies 
on evacuation, whether with or without notice, deprives not only the eneinv 
forces but the civilian ixypulation of the necessities of life, and is quite 
illegitimate Tlie Cerman.s yyen* charged yvitli jxilluting wells in the Somme 
region in the retreat in 1917, and also in some i-ases in the retreat of 1918 (m). 

Bv Art 23 (b) of the Hague Convention IV.. killing or yvounding treacherously 
IS prohibited. This general prohibition ap{x?ars to cover, amongst other 
things, assassination of enemy individuals. 

By .Art. 23 (e), (d), killing or wounding enemy who have siitteiideied, 
and declaring that no quarter will be given is forbidden. In some eases, 
where, for instance, a machine gun creyy which has continued in action 
mowing doyvn the atta<-kers until the attacking line is right on top of it. 
(merges from its dugouts holding up hands in token of suirender, it yvill 
be e.vceediiigly difficult to secure observance of this [irohibition, w hich 
nevertheless has long bcx'ii a recognised customaiy rule in war bety\eeii 
civilised States. Cases of deliberate killing of prisoners, such as occasionally 
ixcurred during the \yar of 1914—18. are happily rare(«)- 

.As to the lefiisal to giant (piarter, it is submitted, despite opinions to the 

(^■) War Kights on Land, e. ic Sec also Garner, i. 17.)—187, Hall, J 17, 
Oppenhcini, n. § 241, Fillet, Les Lois Actuellcs de la Gueire, cc. iv. v. Hyde, 
n. § 660, thinks the militarists will not forgo the use of weapons which are effective, 
whatever suffering they may entail. He wrote, however, befoit' the Washington 
Treaty. It remains to be seen whether the restrictions imposed by that Treaty 
will be observed. 

(l) Bellot, Pitt-Cobbett, 4th edit p. 134. 

(m) Gamer, i. § 190, Pari Pap. 1916 [Cmd. 8306], Opixmlieini, ii. ij 110. 

(«) Military Ojx^rations Gallipoli, ii. 289, n. 1. 
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<'ontiai\, that the- duU to {{rant qiiartei is absolute. .m<i that then' are no 
exeeptions (o) 

Art. 23 (v) toibuis the einployineiit ol aims, projectiles, or inateiial of a 
nature to cause sihktHuous injury. 'Phis embodies the {{eneral princijile 
of customary law against the use of war material of a needlessly cruel chaiaeti'i 
Special more definite applications of this general principle are to be found 
in the Declaration of St Petersburg, 1868, prohibiting the use of projectiles 
belocs a weight of 4(X) grammes (about 13^ ounces) which is cither explosive 
or charged with fulminating oi inflammable substance; and m the Hague 
Declaration TIL of 1899 jirohibitmg the use of bullets which expand or flatten 
easily m the humaii bod\, such as bullets with a hard eiivelojie whicb doe-, 
not entirely cover the core or is pierced with incisions. 

An expanding bullet, known as the dum-dum, appears fiist to have been 
used by the British against native races In almost eveiy war in the present 
century there have been complaints as to the use of such bullets. In the 
wai of 1914—18 there weie main such complaints by most of the duct 
belligerents, but no satisfactoiy evidence against aiiv belligerent (lOvcriuuent 
18 forthcoming. It iiiav well be that the thoughtless acts of individual 
.soldieis in doctoiing'' the bullets oflitially issued to them may lit' 
responsible for some of the chaiges Whether the use of gas eomi's within 
this prohibition, as stated above, appears to deiiend on the nature ot the 
gas used 

The u.se of the so-called liquid hre, first employed bv tlie (lermans at 
Verdun in the .spring of Ifllii, and later used in retaliation by licr enemies, 
also ajipears of doubtful legalitv. It would ajijicai to have caused sulTermgs 
out of proportion to its usefulness (p) 


MILITARY OPERATIONS ARE TO BE CARRIED OX 
AGAINST THE ARMED FORCES OF THE ENEMY 

(1) BOMBARDMKNT 

THE GERMAN NAVAL RAID ON THE YORKSHIRE COAST, 
16th DECEMBER, 1914. 

[Corbett, Xaval Ojierations, ii. 31 et seij , Garner, § 27.3 1 

About 8 a in on the 16th of December, 1914, the (Termaii battle 
crui.sers Derffiinger and Von der Tann appeared off the Yorkshire' coa.st 
at Scarborough, and after first opening fire on the coastguard station 
and some empty yeomanry liarracks behind it, proceeded to shell the 

(o) Cf Oppenheini, ii 109, Pradiei Kodere. Trade dc droit lutein I*ub vii 

2800—2801, Spaight, War Bights on Laml, 89. Holland, Laws of Wai on 
Land, 61, We.stlakc, ii 82, Hall. § 129 (p) Garner, i § 189. 
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town itself. Some fifty-one persons are reported to have been killed 
and 200 wounded. 

Steamin" northward, the two crui.ser.s then appeared off Whitby 
and fired about fifty rounds at the signal station and the town. They 
did, however, little damage, and after about ten minutes bombardment 
they passed on into the mist 

Meanwhile the battle cruisers Seydlitz and Moltke and the cruiser 
Blurher appeared off Hartlepool. Hartlepool was a flotilla station 
for British destroyers, and had a battery of three old 6 -inch guns, 
two on the headland, north of the bay, known as the Heugh, and 
one on the other side of the headland near the lighthouse. The 
German squadron opened fire on the batteries and on the two destroyers 
in the hailiour, and, after an engagement lasting three quarters of 
an hour, finally turned away into the mist to the eastward. No 
serious military damage was done, the defending forces losing nine 
killed and twelve wounded. Among the civil population on the other 
hand there were eighty-six killed and 424 wounded ( 7 ), and extensive 
damage was done to the town, .seven churches and over 300 other 
buihlintrs being damaged. Some damage was also done to the docks 
and sliipyards. 


Undefended places may not, in general, be bombarded by naval forces, 
aa\e for the purpose of destroying military or naval works or war material, 
or for the purpose of enforcing requisitions in kind for the use of the hostile 
fleet. Controversy having ari.sen on the subject in connection with the 
levying of contributions and requisitions, the matter was dealt with by the 
Hague Convention IX. of 1907, the mam provisions of which appear to be 
m substantial agreement with the established principles of the customary 
law. In effect, this Convention prohibits generally the bombardment bv 
naval forces of “ undefended ” jxirts, towns, villages, dwellings or buildings; 
and also provides that a place shall not be treated as “ defended ” solely 
because automatic submarine contact mines arc anchored off the harbour: 
Art. 1. The latter provision was not accepted by Great Britain, France, 
Germany, and Japan. Nevertheless, even m the case of undefended places, 
bombardment may be resorted to for the purpose of destroying military 
works, military or naval establishments, war material, workshops or plant 
capable of hostile use, or ships of war in harbour—if the local authorities 
after due notice fail to destroy them; w'hilst if required by military 
necessity such a bombardment may even be resorted to without notice; 


P.C. 


(q) Corbett, 36. Gamer has a different figure. 
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although in cither case the rest of the town must be spared so far as 
possible: Art. 2. The bombardment of undefended places is al.so allowed 
if, after formal demand, the local authorities fail to comply with rccpnsitions 
for provisions or supplies needed for immediate use by the naval force before 
the place. iSuch requisitions must be in proportion to the resources of the 
place; they can only be made in the name of the commander of the force; 
and they must be paid for so far as possible in cash, or failing this, their 
receipt must be acknowledged: Art. 3. But the bombardment of undcfendetl 
places for the non-payihent of money contributions is altogether forbidden: 
Art. 4. In all bombardments by naval forces, moreover, steps must be 
taken to spare as far as possible buildings devoted to public worship, art, 
science, or charitable purposes, historic monuments, hospitals and places 
where the sick or wounded are collected, so long as they are not being used 
at the time for military puipo.ses, such places being indicated by a 
distmctivc mark as prescribi'd by the Convention: Art, 5. Unless 
military exigencies render it impossible, notice of an impending bombard¬ 
ment must also be given to the inhabitants (Art 6); whilst the giving over 
of a place to pillage even when taken by a.ssault is in any case forbidden- 
Art. 7 (s). 

The Hague Convention IX. as a Convention was not binding on the 
belligerents in the war of 1914—18, but under the customary law on wlmh 
the Convention was ba.sed. bombardment of undefended places without 
notice had been regarded a.s unlawful 

It would appear th.it the attack on Hartlepool, provided that the shelling 
was directed merely to the batteries, signalling station and other legitimate 
objects of attack, and that there was no imliscriniinate firing on the town 
itself, may be legally justified; though in the interests of humanity such 
raids which cannot hope to exerci.se any serious effect on the result of the 
war, should be avoided. The destruction of an aged batteiy ami an 
unimportant wireless station hardly seems a military objective of sufficient 
magnitude to warrant the shelling of an enemy coast town. Whitbv' and 
Scarborough, on the other hand, v\ere open coast towns—sca.sidc resorts, like 
Lowestoft, Yarmouth and Ramsgate, which were also shelled by the Gorman 
fleet later in the w ar—not merely unfortified but as undefended as any poi tion 
of the British coast. The attack on such places lacks even the vestige of 
legal justification. 


General Note. —Under the customary law of war the use of armed force 
is only permissible when directed against the armed forces of the enemy. 
The destruction of civilian property and the loss of civilian lives in the 
course of military operations is unhappily inevitable; but such destruction 
must be justified by the strongest necessity. Thus the prmciple underlying 
the law relating to bombardments, whether by military, naval, or aerial forces, 

(s) On the subject generally, see Westlake, ii. 315, Pearce Higgins, 3.52, 
Oppenheim, ii. §§ 212—213; Hyde, ii. §§ 711—712. 
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3S that the objective aimed at must be a military objective. The purpose 
of a bombardment is to overcome the military resistance of the enemy. A 
bombardment for the purpose of terrorising the civilian population, or by 
the destruction of enemy property inducing him to sue for peace, is wholly 
illegitimate. 

The Hague Conventions attempted to restate the customary law on the 
matter, but as to the conduct of war on land it appears doubtful if the test 
laid down at that time will be observed in future wars—amongst members 
of the air forces of many States the fact of the existence of the earlier rules 
of law appears to be almost unknown. German air force practice in the 
world war, followed by reprisals, set an unhappy tradition as to the lawful 
operations of an entirely new arm, which it will be difficult, if not impossible, 
to bring within the older conception of the limits of permissible bombardments. 

(i) Bombardments : War on Land. —By Art. 25, H. C. TV., “ It is pro¬ 
hibited to attack or bombard by any means whatsoever, cities, villages or 
buddings which are undefended.” The words “any means whatsoever" 
were intended to cover bombing from the air (f). The term “ undefended ” 
IS not synonymous with “ unfortified.” The real test is whether the place 
offers resistance. If it docs not, any attack or bombardment is unlawful. 
As Westla ke put it, “ the price of immunity from bombardment is that the 
place shall be left open for the enemy to enter ”(«). The mere presence 
of troops in, or their jiassage through, a place which offers no resistance 
should not render it “ defended.” Moreover, by Art. 26. “ the commander 
of the attacking troops before commencing a bombardment, except in cases 
of assault, must do all in his power to advise the authorities of the intended 
bombardment.” Notice is left to the discretion of the commanding officer, 
and under modern conditions of war, it is not often likely to be practicable 
to give notice. In addition, by Art. 27, “ all necessary steps must be taken 
to spare, as far as possible, buildings dedicated to religion, art, science, or 
charitable purposes, histone monuments, hospitals, or places where the 
sick and wounded are collected, provided they arc not being used at the time 
for military purposes.” Such places must be indicated by distinctive and 
visible signs notified to the enemy beforehand. 

During the war of 1914, charges were made by all the belligerents 
against their opponents of bombarding “ open ” places. The Germans 
rcgardetl every town or village within the enemy lines as “ defended.” In 
the bombardment of Rheims, they deliberately and repeatedly bombarded 
the cathedral, on the alleged ground that the tower was used for military 
purposes (x). In their long-range bombardment of Paris a church was struck, 
seventy-five persons being killed and one hundred injured, mostly women 
and children. Such indiscriminate bombardment, without any immediate 
military objective, must be regarded as illegitimate. Where a resistance 
is offered by a town which is fortified or protected by outlying forts, it is 

(t) See supra, p. 127. («) li. 315. 

{X) Garner, i. §§ 285—286. 

10 ( 2 ) 
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generally agreed that the attaeking belligerent is not limited to the 
fortifications since such places form an indivisible whole But even so, 
it is also generallv agreed that the objects specified in the Convention must 
be spared if possible and that deliberate or indiscriminate firing upon them 
IS to be reprobated (y) 

(ii) Deiastation —Ihe same principle that destruction must have a direct 
m Iitar> end is to be found m the rules relating to devastation of territory, 
which is summarised in Art 23 (g) of H C IV it is forbidden to lestrov 
or seize the enemy s property unless such destruction or seizure be 
imperatively demanded by the necessities of war The interpretation of 
the imperative demands the necessities of war which justify such destruction 
adopted by the German forces both m their devastation of the Somme region 
in March 1917 and during the retreat of 1918 appears to have been a 
somewhat liberal one and has been generallv condemned by foreign jurists ( ) 

A special application of the same rule is to be found in Art 28 of the same 
Hague Convention as pillage It is forbidden to give up pillage even a 
place taken by assault Isolated acts of pillage occur in all armi 
f omplaints as to German conduct m the war of 1914—18 were more s r us (a) 


(ii) AERIAL BOMBARDMENT. 

THE FIRST DAYLIGHT ATTACK ON LONDON, 13th JUNE, 1917. 

[H. A. Jones, The War in the Air, v. 26.] 

About 11.30 a.m. on the morning of the 13tb of June, 1917, a German 
formation consi.sting of fourteen Oothas appeared over London, and 
attacked the capital. The first group of bombs dropped fell between 
East Ham and the Royal Albert Docks, the second group in the City 
with Liverpool Street Station as the centre, the third in Southwark, 
and the fourth in Dalston. The chief attack was on the City. In 
two minutes seventy-two bombs were dropped within a mile of Liverpool 
Street Station. One hundred and sixty-two people were killed and 
432 injured. At an East End school in Poplar eighteen children were 
killed and thirty injured. These casualties were the greatest that 
occurred in any bombing attack on England during the war. All 
the attacking squadron returned home safely. 

(y) Por further details and authorities, see Garner, i. §§ 269—272; Hyde, ii. 
§656. 

(z) Cf. Garner, i. §§ 206—213; Hyde, ii. §§ 657, 658; Spaight, War Rights on 
Land, 133—134, Bordwell, 161—165; Moore, Dig. vii. § 1126. 

(a) Ninth Report of French Commission of Enquiry, No. Ill; Gamer, i. 
§§ 282—290. 
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This raid, though the first dayhght raid on London, was but one of the 
scries of attacks on English towns from the air, whether by Zeppelin or 
aeroplane, which had taken place since the beginning of the war. The 
German observers on this occasion believed that a railway station in the 
city and a Thames bridge, probably Tower Bridge, had been hit, and that 
the majority of the bombs fell amongst the docks and the City warehouses. 
It IS submitted that if these were the objectives aimed at—city warehouses 
have never been considered a legitimate subject of enemy bombardment— 
docks, assuming that they were either naval dockyards or being used as a 
base of supply, might be so regarded. Railways and docks are generally 
regarded as legitimate objects of attack. It is submitted that it is not always 
.so—that the use made of such means of transport is the important question 
—that the bombardment from the air of a railway station in Berlm when 
the theatre of war is in France is not normally a legitimate act of war. But 
the prevailing opmion appears to be otherwise. A study of the places where 
the bombs fell, both in this raid and in the following raid, does not suggest 
that the bombers were confining their attention to targets of military 
importance (6). _ 

General Notes. —The possibility of aerial bombardment had been foreseen 
before the war of 1914—18, and twenty-seven States out of forty-four 
leprcscnted at the Hague Conference of 1899 signed a Declaration prohibiting 
the discharge of projectiles from balloons, but for a five years’ period only, 
subsequently renewed. None of the chief military powers of Europe, however, 
agreed to the Declaration. The matter was, however, considered at the 
second Hague Conference m 1907, when thew'ords “ by any means whatever ” 
were added to the prohibition of bombardment of undefended places to meet 
the possibility of aerial attacks. Most of the States of the world had, 
therefore, prior to 1914, agreed expressly not to bombard undefended places. 
Even apart from this express agreement the general principle that military 
operations may only lawfully be directed against the armed forces of the 
enemy rendered illegitimate attacks on undefended places. 

In the war of 1914 it early appeared that Germany was likely to make 
exten.sive use of aerial raids on enemy cities. As early as the 2.jth of 
August, 1914, a Zeppelin dropped several bombs on Antwerp, and during 
the following month there were bombs dropped both on Paris and on 
Ghent. Raids on Pans and other French towns continued throughout the 
war. From January, 1915, until the end of 1917, by which time the 
German authorities seem to have been satisfied that the military results 
from such raids achieved were negligible, a series of air raids was made over 
England. It does not seem to have been established whether specific 
instructions were ever given to German aviators to confine their activities 
to munition factories, military works or points of military importance, and 
it would seem probable that no such instructions wore ever given. If such 
were ever given, it would be difficult to acquit some of the German bomb 
■droppers either of incompetence,reckless carelessness,or dehberatedisobedience. 


(6) See the maps in H. A. Jones, v. 25, 36. 
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Accuracy in aerial bomb dropping is perhaps more difficult an achievement 
than is always realised, but in several instances the facts clearly suggest that 
bombs were dropped vlieii the bomber had no more certain knowledge than 
that some town or vdlage in England was below him. The popular 
impression in England at the time that the raids w'erc in part designed to 
terrorise the civilian population ha.s not _M't been dispelled by evidence from 
German sources. If that were in fact the case, the indignation aroused at 
a gross breach of the usages of war among civilised States was well founded. 

The question raised as to what is an undefended place as against aerial 
attack should, it is submitted, be answered in the form that any place 
outside the actual battle area which is neither a fortified place nor is resisting 
an actual attempt on the part of the aeroplane to capture it is an undefended 
place; the same answer which should be given in the case of naval or military 
attack—no special definition of “ undefended ” is required for aerial warfare. 
As in the case of war at sea and on land, however, places of direct military 
importance, such as munition dumps or factories, notwithstanding the fact 
that they are in undefended places, may be bombarded. 

No serious military results were achieved by the German air raids, nor 
IS it believed, by the air iaids undertaken definitely as a reprisal for the German 
action by French and British airmen. Strict instructions were given to 
British airmen not to bomb places other than those of military importance. 
In the early years of the war such raids were comparatively infrequent, but 
complaints were not lacking that m some cases undefended towns were 
bombed. In 1918, accoiding to Piofessor Gainer, m pursuance of the reprisals 
policy, less care seems to have been taken to confine the operations to defended 
towns or points of military imiiortance. It is unfortunate that the reprisals 
policy should have brought into being a school of airmen to whom the 
abnormal vv’as the normal yiractiee of aerial warfare, and who may, therefore, 
be tempted to regard the territory of the enemj’ rather than his armed forces 
or military works and material as legitimate objects of attack from the 
air. But the bombardment, by any means vhatever, of undefended places, 
subject to exceptions already mentioned, is unlawful (c). 


(iii) SINKING WITHOUT WARNING OF MERCHANT SHIPS 
AT SEA. 

THE LUSITANIA. 

[Corbett, Naval Operations, li. 391 et seq, Gamer, §§ 229—231; Hurd, Merchant 
Navy, 1. 410—428.] 

Case.] On the 7th of May, 1915, the Lusitania, one of the largest 
of the British transatlantic liners, was off Kinsale homeward bound 
from New York with nearly 2,000 passengers on board. At 2.15 p.m., 
just as the passengers were coining on deck after luncheon, the track 


(c) Cf. Garner, §§ 291—300; see also Bellot, Excursus HI., supra. 127. 
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of a torpedo was seen to starboard. The torpedo hit the liner amid¬ 
ships, and immediately afterwards a second torpedo hit her well aft. 
The liner at once took a heavy list, and in twenty minutes plunged 
head foremost and sank. Of those on board some 1,200 men, women 
and children perished with the ship. 

The sinking of the Lusitania aroused intense indignation not merely in 
Britam but in the United States and other neutral countries. The United 
States Government addressed a strong protest to Germany against an act 
“ absolutely contrary to the rules, the practices and the spirit of modern 
warfare.” 

Before the \var of 1914 there had been certain instances in which enemy 
merchantmen taken as prue had been sunk at sea owing to difficulties in 
brmgmg safely into jiort. Even this right to destroy at sea had not passed 
without serious question(d). In such cases of destruction, the crew of the 
prize had always been first placed in safety. The Declaration of London, 
19(J9 (Art. 50), while allowing destruction m certam cases, reaffirmed the 
customaiy rule that the safety of those on board must first be provided for. 

The procedure of the commanders of German submarines differed greatly 
from the more humane practice of former wars. In the early months of the 
w ar, indeed, the crews of merchant vessels stopped by submarmes were given 
time to take to their boats, though the submarine was obviously unable to 
take them on board. Whether being left at sea in an o^ien boat many miles 
from land constitutes placing a crew in a “ place of safety ” may well be 
doubted, but such jiractice was humane compared w'lth that more usually 
resorted to, as the war proceeded, of torpedoing enemy merchant vessels 
without warning. The disaster to the Lusitania was but one of many similar 
incidents, conspicuous only by the number of lives lost, and its effect on the 
attitude of the United States Government. 

Of the arguments of German apologists, the most frequently relied upon 
was that a submarine cannot by reason of its lack of strength observe with 
safety to itself the previously recognised rules of naval warfare. This, 
even if partially true, merely means that a submarine is a vessel suited for 
attack on enemy ships, but not suited for their capture. Capture of enemy 
merchantmen is a legitimate operation of war; attack on enemy merchant¬ 
men, save m order to compel them to submit to capture, is not. If a 
submarme is unsuited as an agent for capture, it should not be employed 
for that purpose. 

The obligation of belligerents to spare the lives of non-combatants is one 
of the oldest rules of war, and if the opinion of the world allowed the 
established humaner practice to give way to the military convenience of a 
belligerent relatively weak m the surface craft, the international law of war 
would have taken a step backwards towards barbarism. That it has not 
yet done is shown by the Treaty of Washington, 1922, and of London, 1930. 
[d) Garner, § 233, and the authorities there cited, infra. 
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By the Treaty of Washington of the 6th of February, 1922, between the 
United States, the British Empire, France, Italy and Ja^an, the signatory 
Powers, “ desiring to make more effeetivo the rules adopted by civilised 
nations for the protection of the lives and non-combatants at sea,” formally 
declared that they considered as an established part of such rules that ” (1) A 
merchant vessel must be ordered to submit to visit and search to determine 
its character before it can be seized. A merchant vessel must not be attacked 
unless it refuses to submit to visit and search after warning, or to jiroceed 
as directed after seizure. A merchant vessel must not be destroyed unless 
the crew and passengers have first been placed m safety. (2) Belligerent 
submarines are not under any circumstances exempt from the imiveisal 
rules above stated; and if a submarine cannot capture a merchant vessel 
in conformity with these rules, the existing law of nations rciiuires it to desist 
from attack and from seizure and to permit the merchant vessel to [irocecd 
unmolested.” 

It should be noticed that in the view of the signatories, the rules on the 
subject existed quite independently of the terms of the Treatv. Other 
Powers were invited, in order to obtain a clear understanding on the matter, 
to express their assent to the statement of the law. The signatoiies. indci-d, 
went further and agreed not to use subinarmes as comnierce destio\ers at 
all. This provision, however, is only binding between the signatories 
themselves, and any nations who may have acceded to the IVcaty. 

By the Treaty of London for the Limitation of Naval Armament, 1930, 
it is accepted as established rules of international law that m their action 
m regard to merchant ships submarines must conform to the rules of 
international law to which surface ve.ssels are subject. Except in the case 
of persistent refusal to stop on being duly suinmonc'd, or of active resistance 
to visit and search, a warshqi may not sink or render incapable of navigation 
a merchant vessel without having first placed passengers, crew and sliqi’s 
papers in a place of safety. “ For this purpose the ship’s boats are not 
regarded as a place of safety unless the safety of the passengers and crew 
is assured, in the existing sea and weather conditions, by the proximity of 
land, or by the presence of another vessel which is m a position to take them 
on board” (e). This portion of the Treaty was to remain in force without 
limitation of time, and therefore did not come W'lthin the scope of the London 
Naval Limitation Treaty of 1936. France and Italy, though in agreement 
with these rules, never ratified the Treaty of 1930. In 1936, therefore, the 
above rules as to submarine warfare have been made the subject of a separate 
proces-verbal signed at London on the 6th of November, by representatives 
of the U.S.A., France, Italy, Japan, the United Kingdom and the British 
dominions. The accession of other pow'ers is to be invited. 

Special defences put forward in the case of the Lusitania that she was 
an armed ship and was carrying munitions of war were ecjually unsustainable. 
Defensive armament of merchantmen has always been recognised as legitimate. 


(c) Art. 22. 
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The carnage of contraband is not a recognised reason for the sinking of a 
passenger liner without warning It is true that the Lusitania earned 5,500 
cases of rifle cartridges and shrapnel, of a total weight of only 173 tons, which 
was liable to capture as absolute contraband Had the whole cargo been 
contraband instead of this very small portion, it might have justified the 
condemnation as prize, but not the sinking of the ship, without measures 
first taken for securing the safety of the crew 

The same general principle as that underlying the law as to bombard 
ments applies to the sinking of ships at sea, namely, that non combatants 
may not be the subject of attack An enemy merchantman is, however, 
liable to capture and condemnation Hence a ri^ht of resistance to visit 
and search and the use of arms m self defence has not unreasonabh always 
been allowed Until, therefore, the enemy merchantman actualh refuses 
to submit to capture, it remains a non combatant which is exempt from 
attack, whether by surface warship or submarine 

Armed Merchantmen —Ihe immemorial right of a belligerent merchant 
vessel, whether armed or unarmed, to resist hostile Msit and capture was 
never cjuestioned until the jear 1913, when Dr bchramin and Dr Triepel 
denied this right From the earliest times merchantmen have been irmed 
for the purpose of defence, if not for that of offence As Marshall t J 
declared in 1S15, a belligerent merchant vessel rarely sails unarmed 
Owing however, to the abolition of privateering by the Declaration of Pans 
and the growing disproportion between the strength of a warship and a 
mere hantman, the practice of arming gradually fell into disuse \nd it 
was not until the Central Powcts resorted to unrestricted submarine warfare 
upon belligerent vessels, public or private, armed or unarmed, that the 
Allied Ciovernments armed their merchantmen defensivelj to re»l^t such 
illegal attacks, and instructed the commanders to open hre on all approaching 
submarines or aircraft upon the assumption that such approach was 
hostile The United States, which, whilst neutral, had placed armed guards 
on American merchantmen sailing through the barred zones, when it became 
belligerent armed its merchant marine uixm the same lines as the Allies 
buch armament seems on occasion to have assisted the escape of merchant 
men, and therefore to have achieved its object On ver> few occasions it 
IS believed, was the ittacker damaged by the efforts of untrained gun crews 
In the war of 1914 there was, perhaps in the jieculiar circumstmces no 
alternative to aiming, but it ltd to difficulties Although the majoritj 
of neutrals admitted armed merchantmen into their jxirts as private vessels 
subject to various restrictions, Holland refused to admit them at all, although 
recognising the right to arm Further, there is the more serious question 
whether armed merchantmen are entitled to immunity from attack without 
warning It has been suggested that if the provisions of the Treatv of 
Washington, 1922, are generallv accepted, whereby submarmes are subject 
to the existing law, merchantmen should not be armed (/) 

(/) See generally, Hyde, ii §§ 709, 742—743, Garner, i §§ 261—264 Pearce 
Higgins, Defensively Armed Merchant Ships, Scott, A J I L , \ 865, and p 132 
supra 
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SUBMARINE MINES. 

THE KONIGIN LUISE. 

[Corbett, Naval Operations, i. 38; Garner, § 214.] 

On the 5th of August, 1914, the British cruiser Amphion, with the 
third destroyer Flotilla, engaged with other forces in a sweep of the 
lower portion of the North Sea, was informed by a trawler that she 
had sighted a suspicious ve.ssel, throwing things overboard twenty 
miles north-east of the Outer Gabbard. Shortly afterwards they 
encountered the German minelayer Kvnujm Luise, which had left 
Borkum the previous night and had been occuiued in minelaying 
between 3^ E. Long., and the Suffolk coast—right in the usual track 
of shipping off the coast. After a hot chase the Kunigin Luise 
was sunk by gun-fire. On the return from the sweeii, however, the 
Amphion, although she had changed her cour.se to avoid the minefield, 
failed to do so, and, .striking two mme.s, went down with the loss of 
150 lives. 


This incident, which occurred iimnedialely after the outbreak of war, 
showed that the German naval forces regarded as a legitimate operation of 
war the laying of minefields on the high seas, without even warning neutrals 
of their presence. Problems raised by the use of submarine mines had first 
come into prominence at the time of the Russo-Jaiiancse war, and the matter 
had been discussed, but not very satisfactorily dealt with, at the Hague 
Conference of 1907, in the Convention VIII. de.scribcd below'. It is submitted 
that the views put forward by the British delegation, which sought to 
prohibit the laymg of mines on the high seas at all, were more m accordance 
with the underlying principles of the laws of war than the agreement 
arrived at. 

There are two mam objections to the legality of minelaying of the high 
seas m the manner adopted by the Komgin Luise. (1) By laymg a mine in 
the open sea one places there a dangerous instrument of war. The open sea 
IS a highway of passage for neutral ships, and even if neutrals are notified 
of existence of dangerous areas, as was done in the case of the British 
counter-measures taken as a reprisal for German conduct, the effect is to 
exclude neutral vessels from an area which they are normally entitled to 
traverse. The only legitimate objective for a submarine mine is an enemy 
warship, and the bare possibility of the destruction of ships of war of the 
enemy hardly seems to justify the closing of large areas of open sea to 
peaceful commerce. 
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(2) An unnotified minefield is a source of danger both to enemy merchant¬ 
men and to neutral vessels, neither of which are lawful subjects of attack, 
save when they resist visit and search. A belligerent, therefore, who 
indiscriminately plants unnotified minefields on the open seas violates not 
merely the principle of the freedom of the seas, but the principle that weapons 
and instruments of war may not be employed against unresisting non- 
combatants or neutrals. 


( lENERAL Notes.— Use of Submarme Mines. —The different kinds of mines 
now used iii naval war are:—(1) Mines laid or anchored at sea, but fired 
by an electric current controlled from the shore; (2) Mines anchored at sea, 
which explode automatically on coming into contact with a passing vessel; 
and (3) Floating mines, which similarly explode by contact but are not 
anchored. Of these mines, the first, being under control, present no danger 
to peaceful shipping; but the second are not only a source of danger in silu, 
but are apt to break loose and to assume the character of unanchored 
contact mines; whilst the last are the most dangerous of all, inasmuch as, 
beuig at the mercy of viind and tide, they may be carried anywhere and 
bring disaster at any lime on innocent vessels. T'he serious danger to 
neutral shijipmg from the use of the two last was grimly attested by the 
experiences of the Russo-Japanese War of 1904. At the Hague Conference 
it was stated by the Chinese delegate that a vast number of coastuig vessels, 
fishing boats and the like, had been lost owing to these mines, and that from 
live to SIX hundred persons engaged m peaceful pursuits had so perished (g). 

At the Hague Conference, 1907, an agreement of a provisional character 
was reacheil. by Convention Vllf., “ Until such time as it may be possible 
to fonmilate rules which shall ensure to the interests involved all the 
guarantees desirable,” it is forbidden to lay unanchored contact mines unless 
so constructed as to become harmless within one hour after control over 
them has ceased; to lay anchored contact mines that do not become harmless 
on getting loose; and, finally, to use torpedoes that do not become harmless 
after missing their mark. Art. 1. It is also forbidden to lay contact mines 
off the coasts and ports of the enemy, with the sole object of intercepting 
commercial navigation: Art. 2. When anchored contact mmes are used, 
every possible precaution must be taken for the security of |X“aceful 
navigation. Belligerents are required to do their utmost to render such 
mines harmless within a limited time; and, if they should cease to be under 
observation, to notify the danger zones, as soon as military exigencies permit, 
alike to mariners and to States: Art. 3. Neutral Powers which lay 
contact mines off their coast are subject to the same conditions; whilst 
111 this case notice must be given in advance: Art. 4. At the close of the 
war all such mines must be removed, as far as possible, each Power removing 
its own mines; whilst where contact mines have been laid by one belligerent 
off the coast of the other their position must be notified by the former to 


(g) Sec Pearce Higgins, 329; Barclay, Problems, 59. 
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the latter: Art. 5. Nevertheless, Powers not as yet possessing perfected 
mines of the description contemplated by the Convention, are exempted 
from these provisions, and are merely required to convert the materiel of 
their mines as soon as possible, so as to bring it into uniformity with the 
above-mentioned requirements: Art. 6. The Convention is to remain in 
force for seven years from the sixtieth day after the first deposit of 
ratifications, and thereafter unless denounced in the manner prescribed: 
Art. 11. The question of the employment of contact mines is to be reopened 
between the contracting Powers six months before the close of the period 
first named, unless the matter shall have been previously dealt with: 
Art. 12. Great Britain, however, only ratified the Convention under reserve 
of a declaration that the fact of its not prohibiting particular proceedings 
must not be taken to debar her from contesting their legitimacy. This 
Convention is altogether unsatisfactory; both as inadequately safeguarding 
neutral interests, and as thereby—and in the event of disaster—-mcreasmg 
the risks of war. Even such restrictions as it does impose are greatly w eakened 
by the saving clause in favour of Powers not possessing the necessary 
equipment. Anchored contact mines may still be laid by a belligerent m 
his own evaters for self-defence, or in the waters of the enemy for attack, 
or even on the high seas, to the great endangerment of neutral shipping. 
And although it is forbidden to lay these uithin the -waters of an enemy 
" with the sole object of interceptmg commercial navigation,” it will always 
be open to a belligerent to allege a military object, which it will be difficult 
or impossible to disprove (A). The requirement that where mines cease to 
be under observation the danger zones must be notified is also rendered 
illusory by the qualification “ as soon as military exigencies permit.” The 
British declaration, moreover, serves largely to relegate the question of 
the legality of the use of mines to the domain of the customary law'. Hire 
we have nothing to guide us except general principle and analogy. The 
use of floating contact mmes anywhere—except, perhaps, during an 
engagement and on strict condition of their becoming harmless within a 
limited time—would appear to be wholly indefensible (i). The use of 
anchored mines on the high seas w'ould appear to constitute an infringement 
of the principle of the freedom of the sea and the general right to security 
of navigation. It is true that belligerents are entitled to carry on their 
ojierations on the high seas, and that neutrals must accept all conscipient 
risks whilst such operations are proceeding; but this involves only a 
transitory danger, which is generally apparent and avoidable. Finally, 
the use of anchored contact mines, even in belligerent waters—although 
commonly approved—would appear—save for the jiurposes of defence and 
on condition of efficient notice of exclusion—to be an infringement of the 

(h) This Article also appears to countenance the use of mines in cases of 
“ strategic ”—although not “ commercial”—blockade: infra, p. 442. 

(t) On the analogy of the poisoning of wells. Their complete prohibition found 
much support at the Conference, and formed part of the British and United States 
proposals. Pearce Higgin.s, 329, 332. 
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right of innocent passage or access (k). Neither belligerent right nor 
belligerent need can justify the destruction of neutral vessels and crews 
engaged in lawful traffic; whilst, even as to those engaged in unlawful traffic, 
belligerent right cannot extend to the substitution of instant destruction 
for the ordinary penalty of capture and condemnation after or subject to 
judicial decree. By Art. 20 of the Oxford Manual of Naval War, “ it is 
forbidden to lay automatic contact mines, anchored or not, in the open 
sea.” By Art. 21, “ Belligerents may lay mines in their territorial waters 
and m those of the enemy. But it is forbidden even in territorial waters: 
1. To lay unanchored automatic contact mines unless they are so constructed 
as to become harmless one hour at most after the person who laid them 
ceases to control them. 2. To lay anchored contact mines which do not 
become harmless as soon as they have broken loose from their moorings.” 
By Art. 22, “ A belligerent may not lay mines along the coast or harbours 
of his adversary except for naval and military ends. He is forbidden to lay 
them in order to establish or to maintain a commercial blockade ” {1). 

.Mthough, by the German Mining Regulations of 1912, mining operations 
wc're to be directed solely against the armed forces of the enemy, and as far 
as po.ssible from the principal trade routes, and although Germany announced 
her intention to observe the provisions of Covention VIII., from the first 
day of the war of 1914, minefields were laid on the high seas regardless of 
mercantile traffic. It is clear from the secret instructions issued by the 
German Admiralty, and other official documents, that the German authorities 
deliberately mined the principal trade routes, with the object of destroying 
such merchant vessels as persisted m using them. The total gross tonnage 
of Allied and neutral merchant vessels destroyed by German mines so laid 
was at least 1,0.58.238; and 1,846 British seamen lost their lives. The loss 
of neutral seamen was corre.spondingly heavy. For at least six months 
after the ,\rmiatice. Allied and neutral vessels were struck by mines at the 
rate of about three or four a week, in many cases with serious loss of life. 
On the 2nfl of October, 1914, Great Britain, as a counter-measure, adopted 
a mmelaving policy m certain areas and a system of minefields on a 
considerable scale. By way of retaliation, Germany by her War Zone 
Decree of the 4th of February, 1915, proclaimed all the seas around the 
British Isles, including the English Channel, a war zone. By a decree of 
.lanuary. 1917, the barred zones were extended for about 500 miles 
westward and southward and a large part of the Mediterranean included 
All enemy merchant vessels found within such zones were liable to 
destruction by mines or submarines, and all neutral vessels were to suffer 
a similar fate unless they complied with the humiliating orders of the 
German Admiralty. Even these zones were subsequently widely extended. 
Through the barred zone into the Atlantic, and through that into the 
Mediterranean, only a single narrow lane was left open. In some instances 

(L) Barclay, Problems, 60—01. 

(1) Generally, sec Westlake, ii. 322—326; Pearce Higgins, 328; Resolutions 
of the Institute of International Law, 178—179; Hyde, ii. §§ 713—719. 
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even these lanes were subsequently closed. On the other hand, the British 
Oovernment guaranteed safety to neutral vessels provided they followed 
the sailing directions issued by the Admiralty. There was not a single 
instance of loss or injury to a neutral ship through British mines. Some 
British vessels were sunk owing to disregard of these directions. Un¬ 
doubtedly, barred zones are contrary to the recognised right of neutrals 
to the free navigation of the high seas (m). Nevertheless, since there is 
no indication that the great naval Powers are willing to abandon their use, 
the only feasible plan is to regulate them. The British Maritime Law 
Committee of the International Law Association therefore recommended that 
“ a belligerent may declare a portion of the high seas a barred zone by 
notification to neutral States . . . and may exercise control over the 
passage of neutral ships within such area provided that he indicates a defined 
track or tracks for the route or routes of sea-going commerce through such 
area and assumes responsibility for the safety of the navigation ” (w). 


TREATMENT OF THE SICK AND WOUNDED. 

HOSPITAL SHIPS. 

THE SINKING OF THE LLANDOVERY CASTLE. 

[Garner, i. 516, § 326; Hurd, The Merchant Navy, iii. 332.] 

During the night of the 27th of June, 1018, the hospital ship 
Llandovery Castle, which had been chartered by the Canadian Govern¬ 
ment for the transport of sick and wounded soldiers from England 
to Canada, when out m the Atlantic, over 100 miles west of the Fastnet 
on her return journey to England, was torpedoed without warning 
by a German submarine The ship went down ten minutes later, 
only twenty-four of the 258 persons on board surviving. The ship, 
at the time the torpedo struck it, was steering a steady course at 
13’6 knots, showing the usual navigation and hospital ship lights 


This case is one in a number of those in which, during the war of 1914—18, 
hospital ships were sunk by German submarines, e.gr., the Amiral Gauleaume, 
the Asturias, the Gloucester Castle, the Donegal, the Lanfranc, the Dover 
Castle, the Rewa, the Glenart Castle (o). The plea usually put forward in 
justification by the German authorities was that the ships were being used 

(m) Garner, i. c. xiv, 

(n) I. L. A. 29th Report, p. 173. On War Zones, see Hyde, ii. § 720. 

(o) Garner, §§ 319—326; Hurd, Merchant Navy, iii. 297—339. 
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as transports or to carry munitions. There is no reason to doubt the British 
denial—the more so as the submarine commanders sunk the ships without 
warning, without attempting to ascertain who or what was on board. 

Tn the ease of the Llandovery Castle the attempt of the submarme 
commander to allege the carnage of American air officers was apparently 
an afterthought caused by the failure to recognise Canadian medical service 
uniforms. There can be little doubt, in this ease, as in most of the other 
< ases, that the ship sunk was known to be a hospital shij), and was torpedoed 
in direct violation of the conventional rules as to the treatment of such ships. 


Genewal Note — Treatment of Sick and Wounded • (i) Under the Customary 
Law .—Long prior to the birth of international law, it came to be recognised 
that enemies disabled by wounds or sickness ought not to be killed or ill- 
treated. Hostes dum vulnerah fratres was the maxim, although it wa.s 
frequently disregarded. A further advance was made when the duty of 
ministering to the needs of the wounded came to be undertaken by 
religious bodies, such as the Knights Templars, the Knights of St. .Tohn 
and the Teutonic Knights. But it was long before this came to be recognised 
as a duty incumbent on the belligerents themselves. The Swedes, under 
Gustaviis Adolphus, were probably the first to recognise such an oblmation, 
but it was not until the eighteenth century that its recognition became 
general. 'Hus cradual transformation of what was originally only a dictate 
of humanity into a positive duty was due to the growdh of humane 
sentiment. But here, as in other branches of international law, the 
transition was etfeeted largely by the aid of Treaties and Con\ent'ons (p). 
Kven when the duty came to be recognised, however, there was at first no 
adequate onianisation for giving effect to it (q). The origin of the present 
system is probably traceable to the humane impulses and efforts of a number 
of philanthropic individuals (r) and bodies (s). As the result of these 
efforts a semi-otlieial Conference was held at Geneva in 1863, which, after 
(.areful consideration, recommended that m all countries there should be 
established a new organisation, lamiprising committees of succour for the 
.sick and wounded; and that all ambulances, hospitals, and members of the 
staff, together w’lth their assistants, should be neutralised, subject to the 
use of some common flag or badge to be internationally agreed on. The 

(p) Between 1581 and 1864, some 300 military Conventions appear to have 
been concluded, providing for the succour or protection of the sick and wounded 
m war. 

{q) The first example of .'lueh organisation was probably afforded by the 
improvements of system wToiight by the Sanitary Commissions appointed In 
Great Britain during the Crimean War, anil by the United States during the Civil 
War. 

(r) Such as M. Dunant, of Geneva, the author of Lc Souvenir de Solferino— 
which recounted the sufferings of the wounded after that battle, and is jirobably 
one of the few books that have influenced the great world movements—IM. -Arnault, 
in France, and Dr, Palasciano, in Italy : see Bordwell, 84. 

(a) Such as the Geneva Society of Public Utility, under the presidency of 
M. Moynier. 
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first of these recommendations bore fruit in the establishment soon after¬ 
wards in different countries of a large number of voluntary aid societies, 
having for their object the relief of the wounded and sick in time of war; 
whilst the second resulted in the summoning, through the medium of the 
Swi.sR Government, of the Congress which framed the Geneva Convention 
of 1864. 

(ii) The Geneva Convention, 1864, and the Supplementary Convention, 186S. 
—The principles embodied in the Geneva Convention of 1864, although now 
revised and amended, still constitute the foundation of the existing law. 
Briefly, it imposed on belligerents a positive duty of providing all necessary 
means for the protection and succour of the wounded and sick. These, 
whatever their nationality, were required to be collected and cared for, and, 
on their recovery and if unfit for further service, to be sent back to their 
own country. All hospitals and ambulances, as well as all persons employed 
in the service of the wounded and sick, were neutralised and protected, 
subject to being designated either by a distinctive flag or badge, as the 
case might be, bearing the device of a red cro.ss on a white ground. Certain 
privileges and immunities were also conferred on local inhabitants affording 
succour and shelter to the wounded or sick. This Convention, although 
originally adopted only by sixteen Powers, was subsequently acceded to 
by nearly all civilised States, and is .still m force as regards such of the 
signatoiies as have not acceded to the subscqucuit Conventions of 11)06 and 
1929. The Convention was, however, marked bv certain imperfections. 'Phe 
terms in which it was expressed were m some re.spects inexact or ambiguous; 
whilst it made no provision for naval war. In 1868 a fresh Conference was held 
at Geneva, and another Convention was framed, supplementing and revising 
that of 1864. and extending its principles to naval war; but this Convention, 
although not without its influence on subsequent practice, was never formally 
adopted. 'Phe whole subject came again under consideration at the Hague 
Conference of 1899, with the result that a new Convention “for the 
adaptation of the principles of the Geneva Convention to maritime war.” 
III. 1899, was drawn up; whilst a wish was also expres.scd that a special 
Conference should bo summoned by the Swiss Government for revising the 
Convention of 1864 with respect to land war. This project of revision was, 
in fact, accomplished by a Conference held at Geneva in 1906, which was 
attended by some thirty-seven States, and which produced the Geneva 
Convention of 1906. Finally, in 1907, the Convention framed by the first 
Hague Conference with respect to maritime war, was replaced by the 
corresponding Convention X. of 1907. 

(iii) The Geneva Convention of 1906.—The more important provisions 
of the Geneva Convention of 1906 may be grouped as follows:—The wounded 
and sick on either side are to be respected and cared for by the belligerent 
in whose power they actually are; although the duty is imposed on a 
belligerent who is compelled to abandon his wounded of making, so far as 
possible, due provision for their needs from his own staff and equipment: 
Art. 1. Nevertheless, each belligerent is entitled, unless it has been 
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otherwise agreed, to hold any wounded or sick belonging to the enemy 
who may be in hia power, as prisoners of war: Art. 2. A belligerent 
remaining in possession of the battlefield must take steps to protect the 
wounded and dead against maltreatment and pillage; and must, so far as 
possible, examine and identify the dead prior to burial: Art. 3. Each 
belligerent is required to notify to the other the names and subsequent 
disposal or fate of the wounded and sick left in his hands, and to return the 
private property of those who may die: Art. 4. The assistance of the local 
inhabitants may be invoked for the succour and nursing of the wounded, 
and special immunities may be granted to those who respond: Art. 5. 
Both " mobile medical units,” including all organisations such as field 
hospitals (<), and “ fixed establishments,” including all general hospitals, 
whether actually movable or not, stationed on the lines of communication 
or at a base, are to be rcsjicctcd and protected, provided they are not being 
used for the commission of acts harmful to the enemy. Fixed hospitals, 
if they fall into the hands of the enemy, may be appropriated, but may not 
generally be diverted to other uses; the materiel of field hospitals may also 
be teinjiorarily used for the same purpose, whilst the maUnel of voluntary 
aid soiieties is subject to reipiisition: Arts. 6, 7, 8, 14—16. Convoys of 
evacuation arc to be treated, like mobile medical units, subject to special 
provisions: Art. 17. All ix'rsons e.xclusively engaged in the care of the 
wounded and sick, including doctors and chaplains, are to bo respected and 
jirotectcd • Art 9. Pc'rsons so engaged cannot, if taken, be held as prisoner.s 
of war; although they may be recjuired to discharge, their functions so long 
as mav lie necessary, receiving, if members of the regular staff, the pa\ 
usual in the captors’ army; but thereafter they must be sent back, together 
with their jiersonal property, to their own army or country: Arts. 12 and 13. 
Members of voluntary aid societies authorised to art by their Government, 
and whose names have been notified to the other belligerent, are placed on 
a similar footing, although they too are subject to military law: Art. 10. 
Neutral societies assisting either belligerent must be authorised both by 
that belligerent and by their own Government; and their names must 
be notified to the other belligerent: Art. 11. By way of compliment to 
Switzerland, the device of a red cross on a white ground is retained as the 
emblem and distinctive sign of the medical or hospital service: Arts. IS 
and 19. Turkey, however, continues the use of the Bed Crescent, whilst 
undertaking to respect the inviolability of the Red Cross. This mark is 
to be worn, as a badge, by those employed in that service, and also to be 
hoisted, as a flag, over all its establishments, under conditions prescribed 
by Arts. 21 and 22, whilst it is forbidden to employ that particular device, 
either in peace or war, for any other purpose: Art. 23. The signatory Powers 
undertake to issue the necessary instructions to their military forces with 
respect to the requirements of the Convention, and to bring them to the 
knowledge of the civil population; Art. 26. They further undertake to 
adopt all necessary measures for preventing either pillage or the maltreatment 


P.C. 


(t) See Holland, War on Land, 30. 
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of the wounded or sick, and for punishing the improper use of the Red Cross 
flag and armlet by persons not entitled to its protection: Arts. 27 and 28. 
This Convention, it will be seen, marks a distinct advance, both in form 
and substance, on the earlier Convention of 1864. It provides for the policing 
of the battlefield, the identification of the dead, and the recognition of 
voluntary aid societies; whilst it is also, in its technical parts, more in 
harmony with modern military conditions («). 

Although the Convention was ratified by the majority of States, and by 
-Art. 21 of the Hague Convention IV. 1907, “ the obligations of belligerents 
with regard to the sick and wounded are governed by the Cencva 
Convention,” it was inapplicable m the war of 1914. By Art. 24 of the 
former and Art. 2 of the latter, these Conventions ceased to apply if one of 
the belligerents was a non-contractmg party. Consequently, the Convention 
of 1864 only applied, since all the belligerents were parties to the Hague 
Convention of 1899, which ineorporate.s it by Art. 21 (t). 

This Convention has now been revised as between the parties by the Geneva 
Convention of 1929, signed by thirty-three States. The principal changes aie 
the addition of rules as to medical aircraft; an improvement in the macliincrv 
for denunciation of the Convention and perhaps, most important of all, that 
the Convention is binding as between all signatory powers, though other 
belligerents m the same war may not be parties thereto. 

Appliralwn of the Principles of the Geneva Convention to Naval War. —The 
treatment of the wounded, sick, or shipwrecked, in naval war, is now 
regulated by the Convention, “for the adaptation of the principles of the 
Geneva Convention to maritime war,” X. 1907, which revises the corre¬ 
sponding Convention of 1899, in the light of the changes effected bv the 
Geneva Convention of 1906 relative to land war, and replaces it as between 
the signatories; Art. 25 (y) Its more important provisions may be 
conveniently grouped as follows: (1) All sailors, .soldiers, and others 
officially attached to fleets or armies are when sick or wounded to be respected 
and cared for by the captors (Art. 11); w’hilst after an engagement a 
belligerent is requircnl to fulfil the same duties as in war on land: Arts. 16 
and 17. Subject to this, wounded, sick, and shipwrecked jiersons who may 
be captured become prisoners of war; and the surrender of those found on 
board hospital ships belonging to the other belligerent may also be demanded: 
Art. 12. Thereafter they may either bo detained as prisoners of war, or 
sent to a neutral country, or even to their own country on condition of not 
serving again during the war: Art. 14. If left at a neutral port with the 
consent of the authorities they must be interned and tended by the neutral 
Government, although at the cost of their own State- Art. 15. (2) With 

respect to hosjiital ships—three kinds of vc-ssels are recognised—(a) military 
hospital ships, these being vessels fitted out for that purpose by the belligerent 

(u) See Holland, War on Land, 27; and, generally, Bordwell, 181. 

(x) The number of breaches of various of these rules during the war of 1914—18 
was, unhappily, not inconsiderable. Hyde, li. §§ 681—687. 

(y) Supra, p. 160. The Convention of 1929 as to prisoners applies also to maritime 
war. 
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States; (b) private hospital ships, these being vessels fitted out by private 
individuals or officially recognised relief societies belonging to either 
belligerent; and (c) neutral hospital ships, these being vessels that have 
been fitted out by private individuals or officially recognised societies 
belonging to neutral countries, but placed under the control of one 
belligerent with the assent of their own Government: Arts. 1—.3, and 5. 
Subject to certain conditions prescribed by the Convention—which include 
a notification of their intended use to the other belligerent, their non-use 
for military purposes, the use of a colour designation vaT;ying with the kind 
of vessel, and the use of the prescribed flags (z)—all such \cssel8 are exempt 
from capture and attack; and are, even when the property of the State, 
free from the restrictions attaching to public belligerent vessels in neutral 
ports. On the other hand, they are required to afford relief without distmction 
of nationality; they must not be used for military purposes under pain of 
forfeiting their privileges; they must not hamper either of the combatants; 
and they are also subject to search and inspection by, and to the orders and 
control of, the opposing belligerent, and may in case of grave need even be 
detained; Arts. 4 and 8. (3) With respect to the sick and wounded on board 
enemy warships—when an engagement occurs all the sick wards are to be 
respected and spared as far as possible, so long as not used for hostile 
purposes. But when a vessel has been captured, its hospital accommmodation 
and equipment may be appropriated by the captor, but must not be diverted 
to other uses, save in case of military necessity, and even then only after due 
provision has been made for the sick and woumlcd found therein: Arts. 7 
and 8. The members of the religious, medical, or hospital staff of a captured 
ship are inviolable and cannot be made prisoners of war. They may bo 
required to continue the discharge of their duties so long as may be necessary, 
receiving m that case the same pay as if they belonged to the captor’s 
forces; but thereafter they must be allowed to leave, taking with them 
such articles and instruments as belong to them- Arts. 10 and 11. (4) With 

rcsjiect to the right of neutrals to render fortuitous aid to wounded, sick, 
or shipwrecked combatants—belligerents may appeal to neutral merchant 
vessels, yachts, or boats to receive the sick and wounded; and such vessels 
as comply, as well as others who receive them, shall enjoy special protection 
and may be granted certain immunities. In no case, moreover, is a neutral 
vessel to incur any liability by reason merely of having such persons on 
board: Arts. 9, 12. At the same time, the right of a belligerent warship 
to require the surrender of sick and wounded belonging to the enemy is 
expressly extended to those found on board neutral vessels, other than public 
vessels: Art. 12. Great Britain, however, signed the Convention under a 
reservation of a declaration that this article is to be understood as applying 
“ only to the case of combatants rescued during or after a naval engagement 

(z) All hospital ships are to be painted white—military hospital ships having 
also a horizontal band of green, and non-raihtary a similar band of red; whilst 
all must fly the Geneva flag, together with their national flag, or if neutral, then 
also the flag of the belligerent under whose control they act. see Arts. 3, 5. 
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in which they hare taken part ” (a). This reservation, in view of the modern 
practice of neutral States in allowing survivors, picked up by neutral 
merchantmen and brought into a neutral port, to return home, is of little 
importance (6). 

When wounded, sick, or shipwrecked persons are received on board a 
neutral warship, although their surrender cannot be demanded, every 
precaution must be used to prevent such persons from taking any further 
part in the operations of war : Art. 13 (c). In the case of combined naval 
and military operations the Convention applies only to forces on shipboard: 
Art. 22. The signatories undertake to issue instructions to their naval forces 
m conformity with these provisions (Arts. 20, 21), and to prevent the 
unauthorised use of the distinctive marks prescribed for vessels. Great 
Britain has now unreservedly ratified the Convention and by the Geneva 
Convention Act, 1911, the use of the Red Cross emblem for trade or any other 
purposes is prohibited (d). 

To enjoy immunity, hospital ships must observe the regulations strictly. 
Ill the Russo-Japanese War, the Russian hospital ship Orel was condemned 
on the ground that she had been employed by the enemy for military 
purposes (p). In the war of 1914, the German hospital ship Ophelia was 
condemned for similar reasons. She was, in fact, adapted and used as a 
signallmg ship for military purposes (/ ). 

The German policy of ruthless submarine warfare upon commerce did 
not except hospital ships. As early as the 1st of February, 1915, an 
unsuccessful attempt was made to torpedo the British hospital shij) Aaturiai^. 
fri November the British hospital ship Anglia was sunk by a mine. In 1911), 
the Russian hospital ships Portugal and Uperiode were torpedoed by 'I’lirkish 
submarines when at anchor, and during the same year the British hospital 
ships Britannic and Braemar Castle were sunk by mines laid by German 
submarines. In 1917, the British hospital ships Asturias and Gloucester 
Castle were toriJedoed without warning and sunk, and the SatUi sunk by a 
mine. The Donegal, Lanfranc, and Dover Castle were all torpedoed and 
sunk. In consequence of a protest from the International Red Cross 
Committee, in August, 1917, an agreement was reachetl between the British 
and French Governments and the German Government whereby hospital 
ships m the Mediterranean were declared to be immune, if carrying neutral 
commissioners. Elsewhere the attacks were continued, even when the 
vessel was proceeding in the channel agreed upon under the terms of the 
Prisoners of War Exchange Agreement with Germany. Thus the Koningen 
Begentes, whilst employed as a hospital ship, was torpedoed without warning 
and sunk on the 6th of June, 1918. Other British hospital ships suffering 
a similar fate were the Rewa, Olenart Castle, Guildford Castle, Llandovery 

(а) Pari. Pap. 1908; Pearce Higgins, 389. 

(б) J. A. Hall, 106. 

(c) Infra, p. 335. 

(d) 1 & 2 Geo. V, c. 20; generally, see Hyde, ii. §§ 776—780. 

(e) 2 R. & J. P. C. 354. 

(/) 1 B. & C. P. C. 210; Ib. 2, 150. 
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CasUe, and Wartlda. The short answer to the German charge that hospital 
ships carried members of the armed forces, military stores and munitions, 
IS that visit and search was open to the German submarine commanders. 

In only one instance did the latter avail themselves of this right. The 
only counter-charges against the Allied Powers were that a Turkish hospital 
ship was attacked by a British submarine at San Stefano during the 
Dardanelles expedition and another shelled by the British. These charges 
do not appear ever to have been substantiated (g). 

Obviously there remain many minor points not covered by the Convention, 
owing to the new conditions created by a world conflict. If notified hospital 
ships arc to bo immune they must not engage in any work outside their 
immediate purpose. They must, for instance, only carry their own medical 
stores and personnel and not even act as transport for such stores and 
personnel intended for the use of sick and wounded on land {h). 


MILITARY OCCUPATION. 

TREATMENT OF THE CIVILIAN POPULATION. 

NURSE CAVELL’S CASE. 

[Garner, ii. 97.] 

Miss Edith Cavell, a British .subject who for many years had been 
head of a nurse’s training school in Brussels, was, with five other 
person.s, in October, 1915, tried by the German military authontiCLS 
in Belgium and condemned to death, for concealing m her house 
British and French .soldiers, with furnishing them with money and 
clothing, and with aiding them and Belgians of military age to escape 
from Belgium. Miss Cavell admitted the facts alleged, stating that 
she considered it a duty to aid the escape of her countrymen, and to 
save their lives by as.sisting them to leave Belgium. Despite the 
efforts made by the United States Legation on her behalf, the sentence 
was carried out by the military government in Belgium before appeal 
could be made to the German Emperor. 


In this case, which aroused intense indignation m England and the 
United States, it may be argued the German military authorities acted w ithm 
their strict legal rights. On the other hand, it may be contended that a 
military occupant is not the Sovereign of the territory, and Miss Cavell 


(a) See Gamer, i. §§ 317—329; J. A. Hall, 109—111. 
(A) J. A. Hall, 111—115; Hyde, ii. § 782. 
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owed no allegiance to the German authority; and that a regulation punishing 
with death conduct which did not affect the public order or safety, and which 
did not affect the security of the position of the enemy armed forces within 
the occupied territory was beyond the lawful authority of a military occupant, 
who may indeed take all measures for preserving public order and the safet}^ 
of his troops, but who must (in the words of the Hague Convention of 1899) 
“ respect, unless absolutely prevented, the laws in force in that country ” (t). 
The regulation under which Miss Cavell was condemned was not merely 
harsh—judged by all reasonable standards of military necessity, it was 
unnecessary. 

It was not, however, the illegality that shocked the conscience of the 
outside W'orld so much as the mentality of those who first prescribed such 
a penalty for such an offence, and then had, it appeared, deliberately barred 
the way to the possible exercise of the clemency of the Emperor. 


General Notes .—Mxlilanj Authority over Hostile Territory ; Distinction 
betueen ‘ Occupied ” and “ Non-Occupied ” Territory —The rights and duties 
of a belligerent m\ader over the hostile territory and its inhabitants vary 
greatl} according to his position. Mere invasion w itliout occupation confers 
on him only rights over persons and property within his reach. But if the 
invasion is followed by occupation, he then acquires a territorial status 
which—even though only temporary and provisional in character—confcis 
on him an additional power and authority together with certain incidental 
duties; these rights and duties being the subject of special rules, now' 
embodied in the Hague Convention TV. 1907, Arts. 42—56, some of whuh 
apply equally to “ non-occupicd ” territory. Finally, if the occupation 
is followed by conquest and annexation, the invader becomes invested 
with the rights of sovereignty and dominion; this being, however, a subject 
which belongs to a different department of the law of war(i). 

Non-Orcupied Territory. —The inhabitants of the invaded territory, if 
non-combatants, ought not to be molested, and should be protected against 
spoliation and rapine. Family honour, the lives of individuals and private 
property, as well as religious convictions and liberty of worship, must be 
respected: Art. 46. Pillage is formally interdicted: Art. 47. Nationals 
must not be comjielled to take part in operations of war directed against 
their own country (Art. 23, paragraph 2); nor to furnish information as 
to the array of their own country or its means of defence: Art. 44 (i). For 
the rest, however, the inhabitants of the invaded territory will be subject 
to all risks incident to the eonduct of hostilities. The seizure of property 
by the invader, whether as the property of the enemy State, or as being 

(i) H. C. II., 1899, Art. 43. 

(k) Infra, p. 313. 

(l) Germany, Russia, Austria, Hungary, and Japan reserved this Article: see 
Holland, War on Land, 53. As to the general course of discussion on these 
Articles, and as to compulsory employment as guides, see Pearce Higgins, 265. 
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required for military use, is subject to similar rules to those applying in the 
case of “ occupied ” territory, the restrictions attaching to the more stable 
position being necessarily implied as regards the less stable. 

Occupied Territory : Scope of Occupation. —Under the Hague Convention, 
territory will be deemed to be “ occupied ” only when it is actually placed 
under the authority of the invader; and the consequences of occupation 
only apply where such authority is established and can be exercised: 
Art. 42 (w). (.'onsequently, “occupation,” if it is to carry the rights 
attaching to it under the law of war, must be supported by a force sufficient 
to maintain the authority of the occupant (»); and terminates at the point 
at which that force ceases to be effective. Hence, a belligerent cannot 
claim to exerci.se the rights of an occupant merely by prcx-laimmg territory 
to be in occupation; nor can he extend the limits of a genuine occupation 
by claiming to be in “ constructive ” occupation of adjoining territory where 
his authority is not in fact effective (o). Acts done outside these limits, even 
though otherwise within the competence of a belligerent, may be annulled 
on his withdrawal (p) ; whilst, in so far as they are incapable of being 
annulled, they would afford a good ground for a claim for conif)ensation, 
which, having regard to the terms of the Convention, would not appear to 
be affected by the conclusion of peace ( 7 ). 

Legal Effects of Occupation. —^There has been much variation of theori 
and practice as to the effects of military occupation on the rights and duties 
of the occupant (r). But it is now generally recognised as conferring on the 
occupant only a temporary or provisional status, which has the effect of 
suspending the authority of the legitimate Covernment within the sphere 
of occupation, and of investing the occupant with certain powers and 
responsibilities, which rest in part on military necessity and in part on the 
abeyance for the time being of all other authority (a). These are shortly: 
( 1 ) a right, which is, however, attended by a correlative duty, to provide 
for the government of the territory in question; ( 2 ) a right to exercise 
control over the inhabitants; and (3) a right to utilise the resources of the 
(Oiintry so far a.s military need.s may require, and subject to the conditions 
ami limitations mentioned below' (t). 

(1) The Eight to (ilorern.—The authority of the legitimate CJovernnient 
pa.sscs temporarily into the hands of the occupa-iit. The latter, however, 
13 cxprc.ssly forbidden to exact any oath of allegiance from the jxipulation 
of the occupied territory: Art. 45. It is said, however, that he may 
compel them to take an “ oath of neutrality ” to abstain from all acts of 

(hi) On the earlier customary law. Hall, § 154. 

(n) As to the analogy of blockade, see p. 465, infra. 

(o) Hall, § 154. 

(p) As to the annulment of acts done in excess of the rights of occupancy, see 
infra, p 323. 

(g) As where taxes had been collected outside the limits of actual occupancy : 
see H. C IV. 1907, Art. 3. 

(r) Hall, §§ 159, 160. 

(s) Hall, § 159; Latifi, 13. 


(<) Hyde. 
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hostility and to obey his legitimate commands (it). In the South African 
War an oath of neutrality was exacted by both British and Boers (ar). Spaight 
deprecates such an oath as both unnecessary and liable to abuse (y). But 
apart from this, the inhabitants owe a limited obedienec to the occiijiant, 
even if his commands are illegal. This was the view taken by the Belgian 
Court of Cassation during the occupation of Belgium. “ Derogations from 
the existing laws,” it was declared, “ are binding upon the inhabitants and 
should be obeyed whether they are justifiable or not ” (s). 

He IS also required to take all steps in his power to establish and ensure 
so far as possible public order and safety, whilst respecting, unless absolutely 
prevented, the laws already in force: Art. 43. In effect, this means that 
in all matters affecting the safety of the army of tK-cupation and the success 
of its operations, the territorial law is liable to be replaced by martial law, 
in the sense and subject to the conditions previously described (a): although 
in other matters the territorial law', and especially that part of it w hu h affects 
the civil relations of the inhabitants to each other, ought not to be interfered 
with (6). In the matter of judicature, also, a belligerent in occupation may, 
so far as military needs require, replace the ordinary Courts by military 
Courts and procedure; but m other resjiects he should allow the former to 
continue their functions, and may not even require them to exercise their 
functions in his name. 

In the Franco-German War, 1870, after the fall of Napoleon, the Court 
of Appeal at Nancy was ordered to proceed “ m the name of the High 
German Powers occupying Alsace-Ijorraine, &c.” The Court refused and 
suspended its sittings. The projier solution would apjiear to be that 
suggested by Bluntschli ” In the name of the law ” (c). During the 
occupation of Belgium in the war of 1914, the Courts continued to function 
in the name of the King of the Belgians until upon the deportation of some 
of the judges who had eontested the right of the German authorities to 
supersede them, they suspended their sittings and declined to exercise their 
functions any further. Accordingly, in March, 1918, the Governor-General 
established German tribunals for the administration of both criminal and 
civil justice (d). 

In the matter of administration, supreme control necessarily passes to 
the occupant, although he is required to eonduct it, so far as possible, on 
the same lines as before, and, when practicable, through the agency of such 
of the local officials as are willing to remain. From such officials the 
occupant may exact a limited oath of obedience, as, for example, not to use 

(m) Oppenheim, ii. § 170; Higgins, War and the Piivatc Citizen, 58. 

(x) Pari. Pap. 1900 [Cmd. 426]. 

(y) War Rights on Land, 372, Hyde, ii. § 697. 

(2) Int. Law Notes, 1916, 136. 

(а) Supra, p. 106. 

(б) This is probably the meaning of Art. 23 (h); see supra, p. 103. 

(c) Das Modern Volkerrecht, § 547; Hall, § 157; Oppenheim, ii. § 172; Calvo, 
§ 1896. 

(d) Gamer, ii. § 377—378. 
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these powers to his detriment; but he cannot require them to exercise their 
powers in his name, or require them to do acts that conflict with their duty 
to their own country. Thus, the higher political officials and railway and 
telegraph officials almost invariably withdraw of their own accord or are 
suspended by the occupant. As to the different classes of officials and their 
obligations in this respect, see Bordwell, 307; Hall, § 159. 

'rhe principle laid down in Art. 43 is adopted by the military codes of 
many countries, including Great Britain, France, the United States, and 
even Germany. According to the accepted opinion and practice, the laws 
of the occupied territory may only be modified when they are incompatible 
with the new conditions resulting from the occupation, and for the 
maintenance of public order and protection of the occupier. Subject to 
this, the eivil and criminal law of the occupied territory remains in force 
and the civil and criminal Courts continue to function. The jurisdiction of 
the military tribunals of the occupier is limited to the offences of a “ military 
nature ” directed against his authority. But the Germans in the occupied 
territory of Belgium and France went far beyond this. By their ordinances, 
decrees and proclamations they changed the existing civil and criminal law, 
public and private, on almost every conceivable topic, conferring jurisdiction 
for their violation upon new military tribunals, with power to imxKise heavy 
penalties, including capital punishment (e). 

(2) Control of the Inhabtlanis .—Although the occupation of enemy territory 
confers on the occupant a right of supreme control, this, resting as it does 
on avowed force, does not carry any duty of obedience on the part of the 
inhabitants except such as may be dictated by prudence. Some writers, 
indeed, assert a legal duty of obedience on the part of the inhabitants, apart 
from the force which coiiijxils this; whilst others limit this to such acts of 
the occupant as are directed to the maintenance of public order, see 
Bordwell, 300. In the exercise of this power the occupant commonly treats 
all acts of hostility against himself as punishable. Acts already forbidden 
to non-combatants by the laws of war, such as the killing or wounding of 
his soldiers, the destruction of roads, bridges, telegraphs, the wtecking of 
trains, and the burning of soldiers’ stores or quarters, are invariably 
prohibited under the jienalty of death. Other acts, such as spying on the 
occupant, misleading his troops, or giving information to the enemy, even 
though not forbidden by the laws of war, are made similarly punishable. 
The inhabitants of districts in which such offences are committed, moreover, 
may be held collectively responsible; although this is now subject to the 
restriction imposed by the Hague Regulations, which provide, in effect, that 
no general penalty, pecuniary or otherwise, shall be inflicted on the 
population at large for acts done by individuals, except on actual or pre¬ 
sumptive evidence of knowledge or connivance: Art. 50 (/). The use of 
hostages on trains, in order to prevent train-w recking by the inhabitants 

(e) See Bisschop, German War Legislation in the Occupied Territory of Belgium 
4 Grot. Soc. 110. 

(/) See Westlake, li. 95. 
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of occupied territory, is in principle permissible, although generally- 
reprobated. It has, however, proved effective in practice {g). But if the 
inhabitants rise m insurrection, whether in large or small bodies, they 
cannot claim to be treated as legitimate combatants, as they would m 
non-occupied territory; although this would not apply to a case where the 
occupation was in fact shown to be ineffective, e.g , where a rising resulted 
in the e.xpulsion of the invader: Art. 2. All arms and munitions of war 
are required to be delivered up; and the mere possession of arms is made an 
offence. Leaving the territory to join the forces of the enemy may also 
be forbidden, and is often punished, although improperly, by vicarious 
penalties. Troops may be quartered on the local inhabitants. The services 
of the latter may also be requisitioned; although it is forbidden, as well in 
occupied as in non-occupied territory, to com|K‘l them to take part in 
operations, or to give information, against their own country. 

CoUfitive Resjxmsihihty.—'YhQ practice of collective punishment was 
applied on a more extensive scale, and with greater severity, by the Germans 
in the Franco-German War of 1870 than had hitherto been exercised, and 
it was adopted by Roberts and Kitchener m the South African War. In 
many instances the ininishments were clearly illegal and obviously unjust. 
This indiscnminating practice was almost universally condemned, and it 
was not followed in the (ffiino-.Tapanese, the Spanish-Amencan or the Russo- 
Japanese Wars, or, ajiparently, the 'Pureo-ltaliaii and the Balkan Wars. 
The right to punish the community affirmed by Art. 50 is, however, 
limited by the express stipulation that “ no general penalty, pecuniary or 
other, shall be inflicted upon the iiopulation on account of acts of individuals 
for which they cannot be regarded as jointl3' and severally responsible.” 

This regulation, incorporated m the military manuals of France, Great 
Britain and the United States, finds no place in the German War Book. 
Consequently, during the war of 1914, Germany did not hesitate to carry 
out her former jxilicy upon an even grander scale, and witli unparalleled 
severity, which, as Professor Garner declares, “ is neither in accord with the 
well-established principles of modern criminal law nor with the interpretation 
of Art. 50 by the great majority of recent writers, including many of Geriiiaii 
nationality.” A community is not criminally liable unless as a whole it 
IS privy to the offence, either actively or passively, and this cannot be 
assumed even if the offence is committed by a member of the community, 
still less if committed by a member of a neighbouring community. 

Personal Liberty. —The restrictions upon tho liberty of the subject were 
infinite and meticulous. All open-air and political meethigs were prohibited. 
The curfew was generally established, the inhabitants regulated in their 
movements, and in some towns confined to their houses under penalty of 
being shot. A strict censorship of the press was imposed, and the sale or 
distribution of newspapers, except by express permission of the military 

ig) But see Bordwcll, 305; and as to their use in the Franco-German War, 
and m the South African War, tbid. 94, 151. 
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authorities, prohibited. Patriotic demonstrations and the exhibition of 
the Belgian flag, colours or their national emblem were strictly forbidden. 
Instruction m the schools m the Flemish and German languages was 
enforced and all anti-German teaching, the singing of national and patriotic 
songs, prohibited. The University of Ghent was transformed mto a 
Flemish institution, one of the steps to detach Flanders from Belgium and 
create it an autonomous province under German protection. Labour was 
elaborately organised, and men were compelled to work in barbed-wire and 
munition factories and on other works connected with military operations (h), 
and to serve as guides (t). 

yuch requisitions of services were clearly contrary to Art. 44 of the 
Convention II. 1899, by which all the belligerents were bound, viz.:—“ Any 
coinpulsion of the population of occupied territory to take part in military 
operations against its own country is prohibited.” This is reproduced in 
Art. 23 (h) of Convention 1\C of 1907. Holland and Opjxsnheim doubted 
whether the Art. 44, 1907, was intended to forbid the compulsory employment 
ot guides (A). Possibly not. In any case it did not apply. But Art. 44 of 
1899 tlearly covered such employment. Oppenheim would, therefore, appear 
to be iniorreet in stating that “ in the world war the old rule was valid that 
inhabitants may be compelled to serve as guides.” 

And, indeed, the majority of jurists are of opinion that Art. 44 of 1907, 
VIZ , ■ A belligerent is forbidden to foree the inhabitants to furnish infor¬ 
mation about the army of the other belligerent or about its means of defence,” 
does crner such employment (f). Upon revision, this point should be cleared 
up. The general opinion outside Germany is that it is odious to compel 
men to eo-ojicrate in the defeat of their national forces. A guide may be of 
more value than an army corps. 

Dfportaliorts .—In addition to the large number of individuals deported to 
Germany as hostages or for refusal to ixjrform work of a military character, 
Germany entered upon a policy of wholesale deportation of the population, 
either to Germany or to other jilaces in the occupied territories, in order to 
release German workmen for military service. Neutral protests from the 
leading States were of no effect, the German authorities maintaining that 
such policy was necessary for the maintenance of public order. Although 
deportation is not prohibited by the Hague Convention—such a policy being 
regarded as obsolete—it is generally agreed that it is contrary to the spirit 
of Art. 43, which enjoins the obligation to “respect family honour and 
rights ” (m). In any case, compulsory labour upon work of a military 
character is expressly forbidden. 

Trade and Industry. —Similar restrictions, covering almost every phase 
of the economic and industrial life of the Belgian population were imposed. 
Commerce, trade, agriculture and the conduct of business generally were 

(h) Garner, li. §§ 366—372; tbtd. § 400. (i) Ihid. 401. 

(A) Laws of War on Land, 63, ii. § 170. 

\l) Spaight, War Rights on Land, 369; W'estlake, ii. 121; Horsberg, 411; 
Higgms, 267; Ferrand, Ues Requisitions, 18, 70; Garner, ii. § 401—402. 

(m) Oppenheim, li. § 170; Gamer, li. §§ 413-430; Hyde, ii. § 698. 
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subjected to the strictest supervision and the operation of various industries, 
e.g., breweries and coal mines beinj; directly controlled by the (lerman 
authorities (n). 

(3) Use of the Resotirces of the Country : (a) The Seizure of Property.— 
Immovable property belonging to the enemy State, including public buildings, 
forests, and agricultural undertakings, iiiai' lie taken jxissession of; although 
the occupant, in such a case, will only be deemed to acquire a usufrurt, and 
must administer the property according to the rules of usufruct so as not 
to impair its substance: Art. 55. Cash, funds and realisable securities (o) 
belonging to the State may also be seized and appropriated, together with 
depots of arms, means of transport, stores and supplies, and such other 
property as may be of use for military operations: Art. 53. But property 
belonging to local bodies, or to institutions dedicated to religion, .science, 
art, charity, or education, even though ultimately vested in the State, must 
be treated as private property: whilst the seizure, destruction, or intentional 
injury of historic monuments or works of art or science, is e.xprcssly 
forbidden: Art. 56. As regards private property, all forms of pillage arc 
formally prohibited (Art. 57); and it is expre.ssly provided that private 
property shall not be confiscated: Art. 46. This apparent immunity is, 
however, subject to considerable qualification. Land and buildings belonging 
to private owners may be temporarily used by an invader for pur^xiscs 
required by military necessity. And, apart from cases governed by maritime 
law (p), an invader may also seize arms, ammunition, and all other kinds 
of war material, even though belonging to private persons, as well as any 
appliances for the transport of persons or goods by land or sea or air (q). 
But if any such property is seized, it must, if still in esse, bo restored on the 
restoration of peace; whilst in any case an indemnity must be paid in respect 
of its use or consumption, although it is apparently left to the Treaty of 
Peace to determine by which party the indemnity shall be paid: Art. 53. 
In addition to this, private property is subject to contributions and 
requisitions and to penalties imposed by military authority, under the 
conditions described below. The invader may also seize and use neutral 
property temporarily found withm his jurisdiction; although subject to a 
duty of restitution, if that be possible, after the need for it has ceased, and, 
in any case, subject to the payment of a proper indemnity (r). 

(n) Garner, li. § 365. 

(o) Valeurs exigibles would appear to include only debts which require for their 
exaction no more than the production of the instrument of indebtedness, for the 
occupant has, so far, no right by virtue of succession, and hence no right to do 
any act which is personal to the creditor State. Nevertheless some writers regard 
the term as including all debts owing to the invaded State by persons under the 
control of the occupant: see Westlake, ii. 103; Latiii, 26; Bordwcll, 324. 

(p) As to which, see p. 184, infra. 

\q) The effect of this appears to be that sea-going vessels, which are ordinarily 
the subject of maritime capture, may also be seized by land forces, if found within 
their reach, under the conditions prescribed by the present Article: see Bordwell, 
327. 

(r) As to the case of railway stock and submarine cables, sec p. 328, infra, 
su’i non Angaij. 
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Durinji the war of 1014, the (lerman military authorities were not content 
witli the mere use of public utilities. They tore up the railway lines and 
transported them, with other material, for use outside the occupi^ territory. 
Voreats were cut without discrimination, and much timber transported to 
Germany. FaeUiries and workshops were despoiled of their plant and 
tools, what could not be transported to CJermany being destroyed. This 
was earned out with the object of checking Belgian and French fcompetition 
on the eonelusion of peace. All the cash and securities of private banks 
were, in many instances, seized, and also those of the Belgian post-offices, 
making no distinction between public money and private de^iosits. These 
seizures can only bo described as pillage pure and simple {s). 

(b) CoUfrtion of Taxes .—The Hague Convention, whilst not expressly 
conferring on the occupant a right to collect taxes, yet recognises the practice 
of doing .'O; and, on this assumption, provides that if the occupant collects 
taxes, dues and tolls. “ ini[)08ed for the benefit of the State,” he shall follow , 
so far as possible, the rules of assessment and incidence previously in force 
and shall also defray the expenses of administration to the same extent as 
the legitimate Government was bound to do. Art. 48. 

(c) The Levy of Contributions and Requisitions.—Cnntnhutiom are pay¬ 
ments in money, over and above the ordinary taxes, levied by a belligerent 
on the inhabitants or on localities within his control. Such contnbution.s 
may now he imposed only for the needs of the army, or to meet the expenses 
of administration, and not for the mere purpose of enriching the invader. 
Art. 49(0- They can only be levied under a written order and on the 
respoiLsibility of the Conimandcr-in-Chief; they must be levied, as far as 
possible, in accordance with the rules as to assessment and incidence previously 
in force; and for every contribution a receipt must be given: Art. 51. The 
last condition, however, does not carry a right to indeirinity, whether against 
till- belligerent invader or the territorial Power; although reimbursement 
IS frecjiicntlv made by the latter with a view to equalising the los.ses of war. 
RecjuiMtions are demands made on the inhabitants or on localities, either 
for artitU-j, siieli as foo<l, clothing or mstnunents of transport; or for services, 
such as tho.se required of labourers and drivers, or those involved in the 
working of the railways, iwsts, and telegraphs so far as they are required for 
military purposes. Keipiisitions may be made on the authority of the 
Commander in the locality occupied; but they can only be made for a^tlcle.^ 
or services needed by the army of occupation; and must not be out of 
])roportion to the resources of the country, or such as to involve the mhabitants 
in an obligation to take imrt in “military” operations against their own 
country: Art. 52. Supplies in kind must, so far as jxissible, be paid for m 
casli, and in default of this a receipt must be given and payment made as 
soon as possible: Art. 53. This regulation, it will be seen, although it 
expresses the desirability of jiaying for supplies in cash does not impose any 

(.s) Garner, ii. §§ 390—398. 

(<) On the unsparing use of this right by the Germans in 1870, see Bordwell, 96;. 
Spaight, War Rights on Land, 389. 
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specific obligation to do so. Demands for contributions, and also for 
requisitions of any magnitude, are usually addressed to the local authorities, 
who are required to apportion the levy amongst the inhabitants, and to see 
that the demand is complied with. Compliance is sometimes enforced, inter 
alia, by the taking of hostages (tt). 

In this, as m other directions, the German military authorities grossly 
abused their power in the occupied districts of Belgium and France during 
the years 1914—1918. In addition to taxation and collective fines, enormous 
sums were levied under the name of contributions upon the cities and towns, 
ostensibly for the provisioning of the army of occupation but in reality for 
the purpose of exercising pressure on the inhabitants and breaking their 
spirit of resistance. Nor may contributions be levied for the purpose of 
enriching the occupier or recovering the cost of the war. Requisition of 
■supplies was also on the grand scale and even more unjustifiable, since food, 
raw material and live stock were transported to Germany, leaving the popu¬ 
lation deprived of the bare necessities of life (r). The removal of food 
supplies for the maintenance of other forces or populations outside the 
occupied territories appears, by implication, says Hyde, to be contrary to 
the Hague Convention and should be expressly forbidden (»/) in the levi.sed 
regulation. 


NAVAL FORCES: QUALIFIED CRVISERS^CONVERSION 
OF MERCHANT VESSELS 

CONTROVERSY BETWEEN GREAT BRITAIN AND RUSSIA WITH 
RESPECT TO THE PROCEEDINGS OF THE PETERBURG AND 
THE SMOLENSK. 

[Parliamentary Debates, 4th ser., vol. 138, 1433, 1479, Smith and Sibley, 40, 
The Times, July, September, 1904.] 

Circumstances leading to Controversy.] In .Tuly, 1904, during the 
Eiisso-Japancse War, the Pelerburg and the Smolensk, two vessels 
belonging to the Riis.sian Volunteer Fleet, ])Hs.sed from the Black 
Sea through the Bosphorus and Dardanelles into the Mediterranean, 
and thence through the Suez Canal into the Red Sea. Both vessels 
earned the mercantile flag, and declared themselves as merchant 
vessels, alike on passing through the Straits and through the Canal. 
The ships of the Volunteer Fleet belonged to a patriotic association, 

(m) Supra, p. 169; generally, see Spaight, War Rights on Land, 381—407; 
Westlake, ii. 83; Oppenheim, ii. § 269, n. 2, Hyde, ii. §§ 692—693. 

(x) Gamer, li. §§ 387—399 

(y) II. § 693. 
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which was supported mainly by public subscriptions, but which 
received also a subsidy from the (lovernment on certain conditions, 
and which had for its object the providing of an auxiliary fleet for 
n.ival service in time of war. In time of peace these vessels carried 
the mercantile flag, and were at liberty to engage in mercantile 
traffic, although for the most part employed in the public service, 
c fj., in the transport of convicts, soldiers, and goods between the 
lilack Sea ports and the Russian possessions in the Far East; but 
the captain and one officer of each vessel were commissioned by the 
State, wliilst the crews were subject to naval training and under 
naval discipline. In time of war these vessels were at the disposal 
of the Government, and on entering the naval service assumed the 
naval flag ( 2 ). By various Treaties and Conventions (a) the pa''sage 
of the Straits was interdicted to vessels of war, and this ])rohihition 
had been declared to be part of the public law of Europe (h) By 
an agreement of 1891, between Russia and Turkey, it wa« also 
stipulated that vessels belonging to the Volunteer Fleet, if allowed 
to pass the Straits, should not carry arms or munitions of war. On 
the occasion in question, both the Pelerburg and the Smolensk, 
although sailing under the mercantile flag, carried, in fact, lioth an 
.irniament, numitions of war, and crews sufficient to enable them to 
engage in hostilities. Soon after leaving Suez both vessels mounted 
their guns, hoisted the Russian naval en.sign, and thereafter proceeded 
to exercise belligerent rights over neutral commerce. Amongst others 
the German S S. Prinz Heinrich was stopped in the Red Sea by the 
Smolensk and a number of her mail bags taken from her (c). On the 
l.'lth of July, the British S.S. Malacca was seized by the Peterhurg 
on the ground of carrying contraband; although the alleged contraband 
consisted, in fact, of arms and ammunition belonging to the British 
Government and destined for the dockyards at Hong Kong and 
Singapore. A prize crew was then put on board and the Russian 
naval flag hoisted—although the prize was still in law a British 
vessel—and the vessel herself sent to Port Said, where her passengers 
and crew were disembarked. After this she proceeded under the 

(z) Infra, p. 181. 

(а) The Convention of London, 1841; The Treaty of Pans and Straits Con¬ 
vention, 1866; and the Treaty of London, 1871. 

(б) See vol. i. 146. 

(c) These were afterwards put on board the British S S. Persta and thus forwarded 
to their destination. 
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charge of a prize master through the Canal; it being understood 
that she was to be taken to Libau for adjudication. The Smolensk 
also seized the British S.S. Ardova, bound from New York to Manila 
and Japan, ha\’ing on board a quantity of gunpowder consigned by 
the United States War Department to the Philippines. This vessel 
was also sent to Suez with a prize crew on board and under the 
Russian naval flag; although she was soon afterwards released 
Other British vessels were subjected to similar treatment. 

Controversy and Settlement.] When these facts became known the 
British Government addressed a protest to the Russian Government, 
challenging the legality of these jiroceedings. The British contention 
was, in effect, that no “ ship of war ” could issue from the Black 
Sea, that if vessels belonging to the Volunteer Fleet issued therefrom, 
it necessarily followed that, after passing the Straits as merely 
mercantile vessels, they had no right afterwards to assume the 
character of cruisers or to interfere with neutral commerce, wliiKt 
if they claimed belligerent rights as ships of war, then they had no 
right under European public law to issue from the Black Sea or to 
pass the Straits; and hence that, in either case, such vessels were 
in the position of “ unqualified cruisers,” with the result that all 
captures made by them were invalid (d). It was further pointed 
out that the ammunition seized on iioard the Malacca was the 
property of the British Government and intended for the British- 
China Squadron, and was contained in cases clearly marked with 
the Government mark. Finally, it was agreed that the Malacca 
should be taken to Algiers and there released after a formal 
examination and an assurance from the British Consul that the 
cargo alleged to be contraband was the property of the British 
Government and that the rest of the cargo was also innocent. These 
formalities were gone through on the 27th of July; and on the 28tli 
the Malacca was restored to her owners, and thereafter allowed to 
proceed on her original voyage. It was further agreed that the 
Peterhurg and the Smolensk should no longer act as cruisers, and that 
any vessels captured by them should be released. The Russian 
Government, however, avoided any admission of the general principle 
that vessels of the Volunteer Fleet that had passed through the 
Straits as “ private vessels ” were legally disqualified from acting 

(d) See the statements made by Lord Lansdowne in the House of Lords, and 
Mr. Balfour in the House of Commons, on the 28th July. 
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as “ ships of war.” It attempted, in fact, to cover its retreat from 
an untenable position by alleging that the Peterburg and the Smolensk 
had received special commissions the term of which had already 
expired: and, as regards the Malacca, that, in view of the official 
statement of the British Government, a .special inspection had been 
arranged in consequence of which the ves.sel had been released (e). 
Some delay occurred in communicating this decision to the com 
manders of the ve.ssels concerned, and it was not until the 6th of 
Septemlier that the official revocation of their commissions was 
delivered to the Smolensk and Peterburg off the coast of Zanzibar 
by II M S Forte. Moreover, although British commerce was not 
afterwards interfered with by them, it appears that both the Peterburg 
and the Smolensk were .sulisequently recommissioned, although under 
other names, and in this character accompanied the Russian fleet on 
its final ^ oyage to the East. 


The mam issue in tlu.s controversy was whether the Peterburg and Smolensk 
were (-lualified to act as belligerent cruiser.s. As to this, it seems that thev 
would iiave satisfied the existing requirements but for two faet.s, one of whicli 
was that these vessels had assumed the charaeter of warships on the high 
seas—although the law' on this point still remains unsettled!/)—whilst thi' 
other was that these vessels had both passed the Straits connecting the Black 
Sea and the Mediterranean as merchant vessels. These Straits occupy, as 
we have seen, a special position and are subject to sjiecial regulations forming 
part of the public law of Kurojie, by virtue of which their passage, save in 
''“-♦'Mil exceptional eases not material to the present issue, is interdicted to 
ships of war {g). To allow vessels to pass them under the merchant flag, and 
then to assume the character and belligerent rights of warships, would have 
been, in effect, to nullify these international engagements {h). 


General Notes. — Qualified Belligerents in Maritime War. —In sea warfare 
it is the vessel rather than the individual which constitutes the qualifying 
unit; and, in view of the extensive rights of interference with neutral 
commerce which the conduct of war by sea confers on belligerents, the 
question of qualification is one of considerable importance to neutrals. In 
general, and subject to the explanations furnished hereafter, it may be said 
that the quality of lawful belligerents, with the consequent right to carry on 
hositihties and to exercise other belligerent powers, will attach to all vessels 
owned and commissioned for that purpose by either of the States at war and 

(e) See The Times, 3rd August, 1904. (/) Infra, p. 181. 

(g) See vol. i. 146. (h) Ibid. 334. 
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forming part of its regular naval forces; and further to all vessels which, 
even though not owned by the State, are publicly commissioned by it and 
incorporated into its service, in such a way as to bring them under its 
immediate and exilusive control and to render it avowedly resjionsible for 
their action (i). Vessels which do not comply with this condition arc not 
strictly qualified belligerents and are not therefore entitled to exercise 
belligerent powers; although, like other private vessels, they ma\ engage 
in hostilities in self-defence and may capture an assailant if they can (A). 

Pprmanent and Subsidiary Naval Forres. —In point of fact—although the 
fact IS not yet sufficiently acknowledged in legal theory—the naval forces of 
nearly every State comjirise two classes of vessels:—(1) fighting vessels 
(vaisseaux de combat), such as battleships, cruisers, torpedo boats, destrovers, 
and submarines; and (2) auxiliary vessels {vaisseaux auxiliaires), such as 
transports, colliers, repairing ships and despatch boats (i). Both classes 
rank as public vessels, and are m war subject to such disabilities as attach to 
vessels having the jiublic character (m). The former are also entitled m tune 
of war to take belligerent action and to exercise belligerent powers of any 
lawful kind; whilst even the latter may exercise these powers if duly 
commissioned for that purpose, although their equipment and usual cuiphn- 
rnent ordinarily preclude this. It will also be open to a State, either befori' 
or during the war, to acquire vc'sscls from private owmers and to iiuhido 
these in its regular naval forces, eniTiloying them as fighting or aiixiliaiy 
vessels, according to their character; although such a proceeding ought to be 
officially announced, whilst, m strictness, it would seem that the coiiiinission 
can only be isstu'd within the national territory or territory under nation,il 
control (a). Moreover it will be open to either belligerent to enlist in his 
service, temporarily, volunteer and other vessels, and to confer on (hem 
a belligerent character so long as certain conditions, described hercaftei, .ire 
complied with. 

Privateers. —Privateers w’ere vessels belonging to private owners which in 
time of war were furnished with a commission from the State, known as 
letters of marque (o), empowering them to carry on war against the enemy, 
and to capture enemy ves.sels and property. The employment of such vessels 
preceded the formation of regular navies, but continued long afteiwaids; 
the distinction between them and the regular naval forces becoming, however, 
more marked as naval organisation progressed. The system of privateering 
had, indeed, some advantages; the chief of these being that it afforded a 

(i) As to the conditions of coniinand, flag, and discipline, see p. 179, infia ; 
although these arc really implied in the fundamental condition already mentioned. 

{k) See Hall, § 18.3; Taylor, 497; Wheaton (Dana), 452; The Abigail, 4 C. Rob. 
72; and p. 242, infra. 

(l) The recognition of this distinction was proposed by Lord Rcay at the Hague 
Conference, but the proposal was subsequently withdrawn: see Pearce Higgins, 
316. 

(m) As to the use of neutral ports, .see p. 419, infra. 

(n) But see p. 181, infra. 

(o) See vol. i. 360. 
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ready and effective weapon of offence to States not possessing a large navy. 
Such vessels were, moreover, subject to various restrictions (p) ; whilst the 
issue of letters of marque to neutrals was sometimes forbidden either by 
Treaty or by municipal law (q). Nevertheless, the system was at bottom 
a vicious one; as involving the carrying on of war at private cost and for 
private gain, by agents who were unamenable to proper control—to the 
great disadvantage of neutral trade (r). At any rate, the practice came 
to be generally reprobated; and, in 1854, on the outbreak of the Crimean 
War, both (Jreat Britain and France announced their intention of not issuing 
letters of marque to private owners. On the termination of that war, the 
Declaration of Pans, 1856, amongst other thmgs, declared that “ privateering 
is and remains abolished.” The Declaration was subsequently adopted by 
nearly all maritime States, with the exception of the United States (a), Spain, 
Mexico, Venezuela, Bolivia and Uriiguav. The United States, moreover, in 
the Civil War, and both the United States and Spam (<) m the war of 1898, 
conformed to its principles; whilst both Spain and Mexico have since acceded. 
Nor IS the practice, in its former character, likely to be revived (it). 

The Enliatment of Privately Owned Vessels. —Although privatcermg was 
declared to be abolished by the Declaration of Pans and vas mdeed in its 
original form generally abandoned. States, m their desire to add to naval 
resources, soon began to revert to the practice of enlisting in their service 
vessels belonging to private owners. So, in 1870, on the outbreak of the 
Franco-German war, Prussia issued an invitation to private owners to fit out 
vessels for the purpose of attacking French warships (x), on the terms that the 
officers and crews should be provided by the owners, but should be 
temporarily incorporated in the navy an<l under naval discipline; that the 
vessels themselves should fly the naval flag; and that the owners should 
receive compensation for the use of their vessels and an indemnity in the 
event of their capture or destruction, as well as large premiums for the 
destruction of enemy vessels. France protested against this as an infraction 
of the Declaration of Pans, and appealed to the British Government; but 
the latter was advised by its Law Officers that there was a substantial 

ip) So, under the British practice, bonds conditioned on good behaviour were 
exacted from their owners; the vessels themselves were made liable to inspection 
and control of public vessels; and they were required to bring in all prizes for 
adjudication. 

(q) See vol. i. 298, and Wharton, iii. 495. 

(r) For a summary of the merits and defects of the system, see Woolsey, Int. 
Law, ss. 127, 128. 

(s) The United States refused to accede to it, except on condition of the 
abandonment of the right of capturing private property other than contraband 
see Moore, Digest, § 1221. 

(0 Even though the latter reserved the right to issue letters of marque. 

(u) On the subject generally, see Taylor, 438; and Westlake, ii. 154. 

(x) This limitation was consequent on the proposal origmally made by Germany 
that private property should be exempt from capture, although on the failure of 
France to respond this proposal was withdrawn. 

12 (2) 
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distinction between the German proj>osals and the system abolished by the 
Declaration of Paris, and for this reason declined to take any action in the 
matter. That there was a substantial distinction of object in the scheme as 
origmally proposed cannot be denied; but if the essential features of 
privateering are the employment of private vessels manned by private crews 
to attack and capture enemy vessels at their own risk and expense and for 
private gain, it seems doubtful whether the mere tricking out of a private 
vessel with the public flag, and a declaration that the crews are to be deemed 
incorporated in the navy and subject to naval discipline, together with the 
substitution of premiums for prize money, constitute any real distinction, 
'fhe Russian Volunteer Fleet, on the other hand, was, as we have seen, 
formed under the auspices of a patriotic association and was intended primarily 
to supplement the national forces; whilst its vessels had even in time of peace 
in some sort a public character, as being under the command of regular naval 
officers and their crews subject to naval training and discipline—in view of 
which it would seem that these vessels, on being duly commissioned—although 
it IS still doubted whether the commission must not be issued within the' 
jurisdiction of their State—were entitled to be regarded as qualified cruisers 
Later a new method of recruiting the re'gular navy came into vogue amongit 
maritime Powers; the practice being to grant subsidies to the great navigation 
companies, in return for which fast vessels, constructed generally' on plans 
previously approved by the Government, were placed at its disposal for service 
either as cruisers or transports in time of war. Such arrangements, although 
they varied greatly in detail, were made by France, Germany, Italy, and the 
United States. T’he British Government also, m 1887, concluded arrange¬ 
ments with several of the great steamship companies under which it had 
the' right, in considciation of a subsidy, to take over certain vessels for naval 
use in time of war. These arrangements are perfectly legitimate; and— 
even under the customary law and despite its incertitude in detail—such 
vessels would be entitled in war to the character of qualified belligerents, 
provided they were taken over and commissioned by the State, and then 
operations conducted, in fact as well as in name, under its direct control 
and on its resjaonsibility. During the Spanish-American War, in 1898, 
Spain announced the formation ot a service of auxiliary cruisers “ under 
naval law,” which, alone, would not have sufficed to confer on the vessels in 
question the character of lawful belligerents. The United States organised 
and used a similar service; but in this case the vessels were taken over by 
the Government, manned in part by naval officers and men, and placed under 
the entire control of the senior naval officer (y). 

On the outbreak of the war of 1914 the tw'o Cunard liners Lusitania and 
Mauretania, were, in return for an annual subvention, held at the disposal 
of the Admiralty and all vessels belonging to the company were also held 
at the disposal of the British Government for hire or purchase (z). 

(y) See Moore, Digest, vii. 542; the Rita, 89 Fed. Rep. 763; Barclay, Problems, 
204. 

(*) Navy List, 1914, 427. 
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Somewhat different is the case where a belligerent State hires vessels 
belonging to private owners for merely temporary service as transports, 
colliers or otherwise. Here the question of belligerent character will not 
generally arise; although such vessels, whether belonging to subjects or 
neutrals, will possess an enemy character as regards the other belligerent, 
and will on that ground be liable to capture or destruction (a). 

Hague Convention relative to the Conversion of Merchant Ships into War¬ 
ships .—But although the legality of the enlistment of private vessels and 
their conversion into ships of war was recognised, there was m 1907 no 
authoritative or uniform rule as to the precise conditions that were required. 
Convention VII. 1907 provides in effect that no vessel can acquire the status 
of a ship of war unless she is placed under the direct authority and immediate 
control and responsibility of the Power whose flag she flies (Art. 1); that such 
a vessel must carry all the external marks distinguishmg warships belonging 
to her nationality (Art. 2); that the commander must be in the service of the 
State, duly commissioned, and his name notified on the official navy list 
(Art. 3); that the crew must be subject to naval discipline (Art. 4); that the 
vessel must comply with the laws and customs of war (Art. 5); and, finally, 
that the conversion must be publicly notified as soon as possible (Art. 6.) 

The United States was not a party to the Convention, which so far as it 
goes, has the merit of replacing the somewhat vague and uncertain customary 
law, by definite and authoritative rules. It leaves, however, some important 
problems unsolved. It makes, for instance, no provision as to the place of 
conversion; this being a question on which it was found impossible, either 
at the Hague Conference or at the Naval Conference of 1908—9 (b), to arrive 
at any agreement. On principle it would seem that such a conversion, 
involving as it does the setting forth of an organised instrument of w ar (c), 
can only be lawfully made in territory, including j^iorts and territorial waters, 
belonging to or occupied by the commissioning State or an ally (d). To 
effect it in neutral territory would constitute at once an infringement of 
neutral sovereignty, and, if acquiesced in by the neutral, a violation of neutral 
duty (e). To effect it on the high seas would appear to infringe the right, 
alike of neutral Governments and of neutral traders, to know beforehand 
how they stand in the matter of belligerent interference with their trade (/) 
and through what agents and instruments such interference will be exercised 
—a condition insufficiently fulfilled by Art. 6, which merely provides that 
official notification shall be made ‘‘ as soon as possible ” (g). If, moreover, 
a vessel can be converted on the high seas, it would seem to follow, in default 
of express restriction (/i), that she may equally be re-converted there; with 
the result that a vessel might change her character at will, claiming at one 

(а) Infra, p. 517. 

(б) For the discussion on this subject and the various solutions offered, see 
Scott’s Proceedings of the Hague Peace Conferences, vol. iii. 

(c) Infra, p. 398. (d) See vol. i. 96. 

(e) Infra, p. 367. (/) Infra, p. 458. 

(g) Which might occur long after the vessel in question had commenced 
belligerent operations: see, by way of example, p. 177, supra. 

(h) The Convention being silent on the subject. 
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time the privileges of a warship, and at another time, and especially in the 
use of neutral ports, those of a private vessel. Hence conversion on the 
high seas, if taken in conjunction with the incidental right of re-conversion, 
would appear to be not only a cause of offence to neutrals but also an 
infrmgement of the rule of the jus belli which forbids intermittent 
belligerency (i)—and to w’arrant all consequent jiciiaUies (^). 

On the outbreak of the war of 1914, Great Britain notified the United 
States that Germany claimed the right to convert her merchantmen on the 
high seas and that attempts would probably be made to equip and despatch 
merchantmen for such conversion from the ports of the United States. The 
latter, however, declined to take action until the necessity arose (1). Germany 
in fact, did exercise the right. Austria-Hungary, France and Russia had 
also insisted upon the right, but Belgium had ranged herself with Great 
Britain. Germany met the objection of re-conversion by declaring that once 
a merchantman is converted into a war vessel, she must continue as such 
fur the duration of the war. Some support for the doctrine may be found 
m the old practice under which a prize captured on the high seas was there 
converted into a war vessel, by placing her under the command of a 
commissioned officer and furnishing her with armament. The Oeorgiana, 
] Bods. 397, was a British whaler captured by an American frigate, which 
received a prize crew and additional guns on the high seas. She subsequently 
cruised against British ships and made some captures She was recaptured 
by the British and condemned to her recaptors hy Lord Stowell on the 
ground that she was sufficiently set forth for war and lawfully commis¬ 
sioned (m). On the other hand the Tuscaloosa, a Federal merchantman 
captured by the Alabama, was commissioned by Captain Semmes, armed, 
and a prize crew under an officer put on board. The British Law- Officers 
advised that the vessel had not ceased to be a prize (w). 


RIGHT OF MARITIME CAPTURE. 

THE THALIA. 

[Hurst & Bray; 2 Russ. & Jap. P. C. 116; Takahashi, International Law applied 
to the Russo-Japanese War, 608.] 

Case.] In 1904, after the outbreak of the Russo-Japanese War, 
the steamship Thalia, the property of a Russian company, was seized 
as prize at Hakodate, in Japan, by an officer of a Japanese warship. 

(i) Supra, p. 133. 

\k) Supra; and, on the subject generally, Pearce Higgins, 312. 

(l) A.J.I.L. 1915, Supp. 222. 

(m) See also The Horatio, 6 C. Rob. 320; and The Ceylon, 1 Dods. 105. 

\n) Bellot, The Appam, Gro. Soc. II. 14. 
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At the time of her seizure the Thalia was undergoing repairs in a 
dockyard belonging to a private company, and had in fact been placed 
in dry dock on land. In the Court below the vessel was condemned 
on the ground that she did not lose her character as maritime property 
by being temporarily on land, and that as the maritime property of 
the enemy she was .subject to capture. On appeal to the Higher Prize 
Court, it was contended, inter alia, (1) that the capture was not warranted 
by the Japanese “ rules governing captures at sea,” which made no 
provision for capture on land; (2) that by the Regulations annexed 
to the Hague Convention, II. of 1899, to which Japan was a party, 
private property on land was not in general subject to seizure or 
confiscation (Arts. 23, 46), and that, even though provision was there 
made for the seizure of private property, including ships and vessels 
not subject to maritime law, for military purposes (Art. 53), yet this 
was not the purpose of the present seizure, (3) that the capture was 
also contrary to the general rules of international law, for the reason 
that the seizure was not made within those limits within which the law 
recognised a right of maritime capture; (4) that the claim to treat the 
vessel a.s “ maritime property ” was the less admissible in view of 
the fact that she was at the time incapable of navigation and lacking 
in all the essentials of maritime equipment; and (5) that the right 
of maritime capture, being an exception to the general rule and also 
opposed to modern tendencies, ought to be confined rigidly within 
the narrowest limits of admitted usages. In the result, however, the 
appeal was dismissed and the decree of condemnation confirmed. 

Judgment.] In the judgment of the Higher Court it was held that 
there was nothing m the Japanese *' rules governing captures at sea ” 
to negative the validity of the capture in question. The Hague 
Regulations had exclusive reference to war on land and were inapplicable 
to the present case. Nor was the capture opposed to the general rules 
of international law, for the reason that the placing of a vessel in dock 
or on land adjoining was only a means of restoring her efficiency as an 
instrument of navigation. Hence the vessel in question must be 
deemed to retain her character as “ maritime property ” of the 
enemy, as to which a right of capture was still recognised. Nor would 
her lack of sea-going capacity and of the necessary instruments of 
navigation at the time of capture, even if this had been established 
in fact, in any way affect this liability. It was also held that the fact 
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of a vessel having been carried to the place of capture on board another 
vessel, as “ cargo,” did not confer any immunity (o). 

This case decides that an enemy vessel, temporarily on land for the jmriiose 
of repairs, but retaining otherwise her general character as an instrument of 
navigation, remains subject to the right of maritime capture. Incidcntl^' it 
was also ruled that this right was still to be regarded as a subsisting and 
normal institution of the law of nations. It is curious to notice that, m the 
case of The Ekaterinoslav (p), it was contended on behalf of the claimants 
that the right of maritime capture, as regards private property of the enemy 
that was neither contraband nor required for military purposes, was opposed 
to the more enlightened opinion on this subject, and that it behoved the 
Court in that case to give effect to these more advanced principles. In aid 
of this contention reference was made to the “ rules as to maritime capture ” 
adopted in 1882 by the Institute of International Law, which declared private 
property on sea to be inviolable, subject to a condition of reciprocity, except 
in cases of contraband or breach of blockade (^). This contention v\as, 
however, naturally rejected by the Court, on the grounds that the rule in 
question was so far only the expression of a pious u isli, and that the right of 
maritime capture was in itself reasonable and warranted by current 
practice (r). 


General Notes. —The Capture of Primte Property at Sea .—One of the 
main differences between land and sea warfare is that m sea warfare private 
property still remains liable to capture. And this applies both to enemy 
vessels, and to all sea-borne goods of the enemy which are not protected by 
the neutral flag. It formerly extended, accoiding to the practice of one 
group of States, to enemy goods found on neutral ships; and, according to 
the practice followed by another group, to neutral goods found on enemy 
ships, unless protected by treaty; but such goods, not being contraband, 
are now exempted from capture by the Declaration of Paris and by custom. 
Neutral ships and goods employed in unneutral service are also liable to capture; 
but this rests on other grounds and will be considered in Part III. 

Before the outbreak of the war of 1914 a cargo of oil, belonging to a 
German company, was shipped in America on the British S.S. Roumanian (s) 
for delivery at Hamburg. On reaching the English Channel the master was 
instructed by the owners to proceed to Dartmouth and thence to London. 
On arrival at Purfleet he began to discharge the oil into tanks between 
100 and 150 yards from the wharf. Before the discharge was completed the 

(o) See also The Manchuria, 2 R. & J. P. C. 52. 

(p) 2 R. & J. P. C. 1. 

(q) Special reference was made to Arts. 4, 5, 6, 8, 10, 15, 23, and 32 of the 
R^gleraent; infra, note (u) p. 185. 

(r) See also The Bc^nck, 2 R. & J. P. C. 107. 

(«) 1 B. & C. P. C. 536; [1916] 1 A. C. 124. 
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master received a letter from the Custom House authorities, informing him 
that the cargo was placed under detention. It was held by Sir S. Evans, P., 
that the case was within the jurisdiction of the Prize Court; that the oil in 
the tanks was seized in port; and that the Customs’ notice was a good 
seizure. 

ITpon the appeal of the cargo owners the Judicial Committee agreed with 
the earlier decision of Sir S. Evans in The Miramichi (t) that enemy property 
on a British vessel captured in port or at sea is liable to condemnation as 
prize. Their Lordships also came to the conclusion that the oil did not 
<’ease to be liable as prize merely because the owners of the vessel, not being 
able to fulfil their contract for delivery at Hamburg, pumped it into the 
tanks for safe custody. And they saw no reason to dissent from the judgment 
of the President to the effect that these tanks constituted part of the Port 
of London for the purpose of applying the rule relating to the liability to 
•seizure of enemy’s goods in the ports and harbours of the realm. 

In The Anichab, 3 B. & C. P. C. 993, some German small vessels and their 
accessories had been removed from jicrts in South-West Africa far into the 
interior in order to avoid capture by the British naval forces. They were 
eventually seized by the British military forces partly at Omaruru, 148 miles, 
and partly at Otari, 310 miles, inland. They were ordered to be released 
by Lord Sterndalc, P., who found that there was no evidence before him 
that after the enemy had succeeded “in getting ashore and running away 
w ith his projierty,’’ the belligerent who was trying to capture it, did pursue 
and take the craft in the course of such pursuit. Upon appeal the Judicial 
Committee agreed with the President that the capture should be regarded 
as a capture of property on land by the military forces: such capture would 
not subject such property to condemnation as maritime prize. 

Suggested Exemption of Private Property at Sea from Capture : Opinion 
and Practice. —'I’he right of capturing the private property of an enemy 
found on the sea is unquestionable under the existing law, and is universally 
admitted in practice except where qualified by treaty («). At the same 
time the practice is regarded with a certain amount of disapproval, which 
has found expression not only in the writings of the jurists, but also in the 
official and international action of particular States. With respect to the 
former, the great mass of European opinion has hitherto been arrayed against 
the practice, although this is not now so nearly unanimous as formerly {x). 
The Institute of International Law has also on several occasions pronounced 
in favour of the inviolability of private property (y). English and American 

(t) 1 B & C. V. C. 137. 

(u) Hall, § 147. It was also assumed as a necessary basis of discussion at the 
Naval Conference of 1908—09. 

(x) See Oppenheim, ii. § 178. Amongst European writers who are opposed to 
the practice are De Martens, Bluntschli, Hefifter, and Calvo. 

(y) In 1875, it put forward the inviolability of private property under the enemy 
flag, and its immunity from capture, save in cases of contraband or attempted 
breach of blockade, as a desirable principle; and, in 1882, as a substantive part 
of its Riglement international dea prises maritimea. 
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opinion on the subject is divided (z) With respect to official action, the- 
Government of the United States as early as 1823 proposed the general 
adoption of the principle of the immunity of private property to Great 
Britain, France and Russia, although without success, whilst in 186() it made 
the general recognition of this principle a condition precedent of its own 
acceptance of the rule for the abolition of privateering embodied in the 
Declaration of Pans (a) The same Government also adopted the principle 
of immunity in various treaties entered into with other States (b), although 
in default of Treaty the right of capture would still be taken advantage of 
The principle of exemption was reciprocally acted upon both by Austria and 
Prussia and also by Austria and Italy, during the wars of 18bb It was 
proclaimed bj Germany in 1870, but was subsccpiently withdrawn on the 
failure of France to respond (c) Italy m 186a mceirporated it into he r 
maritime code subject to the condition of reeijiroeitv A proposal to declare 
private property on the sex exempt from ciptuie save in eises of contraband 
or attempted violation of blockade was submitted to the Hague Conference 
of 1899 by the United States, but the Conferenee elid not consider the 
discussion of this question to be within its competinee although it put on 
record a wish that such proposal shoulel be referied for consideration to a 
subsequent Conference (d) At the Hague tonfereiiec of 1907, aecordinglj, 
a similar proposal was brought forward bv the tinted States delegates and 
led to an extended diseussion (e) but no agreement was reached although 
the wish was expressed that the adojition of regulations relative to nasal 
w ir shoulel form a part of the programme of the next Conference, and that 
m anv case the Powers should apply as far as possible to war by sea the 
principles of the Convention relative to the laws and customs of war on 
land if) 

Policy and attitude of Great Britain—li is sometimes assumed by foreign 
writers that Great Britain stands almost alone in her opposition to the 
proposed exemption of private property on the sea from capture This is 
far from being the case On the occasion of a vote taken on this question 
at the Hague Conference of 1907 no fewer than eleven other States, mcludmg 
France, Russia, and Japan, voted against the proposed exemption (g) Still 

(z) Amongst English W'ntcrs who are opposed to the practice are Mill, Maine, 
Hall Lawrence, and Macdonell On the subject generally, sec Hall, § 147, 
Westlake, ii 130 Papers, p 613 Lawrence, 414, Wheaton (Dana) 451, n 
and Taylor, 561, and for a short history of opinion and practice, Latih, 118 

(а) Moore, Digest, vii § 1198 

(б) As in 1785 and 1828 with Prussia, and in 1871 with Italy 

(c) Having probably been made only with a view to forcing the hand of the 
French Government 

(d) See Voeu, No 5, of the Final Act, 1899 

(e) As to the various other proposals then made, including one by Brazil for 
assimilating the seizure of private property by sea to seizure under the rules of 
land war, another by Belgium, substituting sequestration for capture, and another 
by France, proposing to abolish prize money, see Pearce Higgins, 80 

(/) See VcBM, No 4, of the Final Act, 1907, and Pearce Higgms, 78 

(g) Twenty one States voted for, and eleven against the exemption, oneabstamed 
from voting, whilst the representatives of eleven were not present 
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it cannot bo denied that the attitude of Great Britain has so far been 
antagonistic; and also that the proposed exemption cannot well be carried 
into effect without her assent. Is suoh an attitude justified from the point 
of view of the national policy and welfare ? On the one hand it is said 
that, even if there were no moral reason for the change, it would be, at any 
rate, politic on the part of Great Britain to accept it by reason of (1) the 
dependence of the United Kmgdom on foreign sources both for the food of 
its population and the material for its manufacturing industries; (2) the 
magnitude of the British sea-borne trade, and the danger of its transfer to 
neutrals if exposed to the risk of capture in time of war, and (3) the possible 
embarrassments to which a generally unfriendly mutrality, induced by a 
general disapproval of the practice upheld by Great Britain, would expose 
her in time of war. On the other hand, it is urged with even greater foree 

(1) that for Great Britain, as a non-mihtary Power, to relinquish the present 
right would bo to relinquish her chief and in some cases sole means of 
brintring pressure to bear on an enemy (h), and would inevitably diminish 
both her international consequence and her power to ward off aggression; 

(2) that even though the outbreak of war would tend to raise the price of 
food and raw material by enhancing the cost of carnage and the rates of 
insurance, yet .so long as Great Britain maintained her naval superiority 
there would be no danger of a stoppage or even of a shortage of such supplies (i), 
whilst, without a strong navy, no formal declaration of the immunity of 
lirivate property from capture would ensure her safety in this respect (*■); 

(3) that any considerable transfer of her shipping and sea-borne trade to 
neutrals in time of war is, under existing conditions, highly improbable (f); 
and (4) that in the event of war an unfriendly neutrality on the part of certain 
Kuroiiean Powers would in any case have to be faced, and this result, having 
its foundation really in other sources, would not be avoided or appreciably 
lessened by a surrender of the right of capturing private property (m). Hence 
it IS thought that Great Britain is fully justified, not merely on general con¬ 
siderations, but also by reference to her vital interests, in adhering to the pre¬ 
sent rule. At the same time, her attitude towards the proposed ehange is far 
from being one of unqualified hostility. She recognises, as fully as any 
other Power, the desirability of limiting the incidence of war on individuals, 

Qi) The power, that is, which her naval strength, coupled with the possession 
of ports and coaling stations m all parts of the world, confers on her, of striking 
at the mercantile marine of an enemy and annihilating his carrying trade. 

(t) In view of the German submarine campaign this conclusion must be modified. 

(k) In the face, that is, of the present legality of commercial blockade on the 
one hand, and the German doctrine of military necessity on the other: supra, 
p. 18.5. 

(l) As being impracticable in fact as regards goods, for the reason that the 
requisite neutral tonnage would not be forthcoming; and impracticable in law 
as regards vessels, for the reason that these could not be legally transferred on or 
after the outbreak of war. 

(»)) On this aspect of the subject, see Hall, § 147; Westlake, ii. 129; Westlake, 
Chapters on International Law, 245; Lawrence, 414; Latifi, ch. 5; Barclay, 
Problems, 63; and for a tentative draft Treaty embodying the exemption, xbxd. 
176. 
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and also of mitigating as far as possible its injurious effects on neutrals, and 
gave evidence of this in her proposal that the right of capturing contraband 
should be altogether abandoned (/t). But she also recognises that if the 
proposed change is to be a reality it must go farther, and must include an 
abandonment not merely of the right of capturing private property but also 
•of certain other forms of belligerent action (o), which neither Great Britain 
herself nor other maritime Powers arc as yet jirepared to concede. If, 
however, the present arrangements for limiting armaments and lessening 
generally the risk of war, were universally accejitcd, then Great Britain, 
might be prepared to make this concession (p). 


ENEMY PROPERTY. 

VESSELS. 

THE VROW ELIZABETH. 

15 C. Rob. 2 (1803).] 

Case.] During war between Great Britain and Holland, the Vrow 
Elizabeth, a vessel sailing under the Dutch flag and pass, was captured 
by the British and sent in for adjudication. Condemnation was 
resisted on behalf of a German merchant resident at Bremen, who 
claimed the vessel as his property, alleging that she had been only 
nominally transferred to a Dutch merchant and placed under the 
Dutch flag for the purpose of enabling her to trade in that character 
between Holland and the Dutch colonies. This proceeding was admitted 
to have been a fraud on the Dutch navigation laws, but it was contended 
that the Court was in no way concerned to enforce these laws, and that 
so long as an actual neutral ownership could be shown the vessel was 
exempt from belligerent capture. In the result it was held that the 
effect of sailing under an enemy’s flag and pass was conclusive as against 
the vessel; although not conclusive against the claim of the same 
owner for an undivided share of the cargo. 

Judgment.] Lord Stowell pointed out that the weight of evidence 
went to show that the vessel was really a Dutch ship. But, quite 
apart from this, it was an established rule that a vessel sailing under 

(n) This at the Hague Conference of 1907, see Pearce Higgins, 4, infra, p. 494. 

(o) See p. 186, supra. 

(p) See Instructions to the British Delegates at the Hague Conference of 1907, 
Pari. Pap. 1908 [Cmd. 3857]; Pearce Higgms, 619. 
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the colours and pass of a nation was to be considered as clothed with 
the national character of the country whose flag she bore. With goods 
it might be otherwise, but ships had always been held to the character 
with which they were so invested, to the exclusion of any claim or 
interest which persons living in neutral countries might actually have 
in them (q). 


The fact of a vessel being registered under the enemy flag is deemed to 
afford conclusive proof of her enemy character, even though it may be shown 
that she belongs m whole or part to a neutral. This rule rests on the ground 
that the use of that flag places the vessel under the protection and control 
of the enemy (iovernment, and makes her amenable to its laws and liable 
to refiuisition in case of need. Inasmuch as the flag, moreover, must bc^ 
presumed to have been used for the ow'iier’s advantage, ho cannot be allowed 
to repudiate it in circumstances where it enures to his disadvantage. For 
these reasons the use of the enemy flag is held to affect the whole vessel wuth 
a hostile character and to bind all interests therein (r). So, in 1898, m the 
ease of Tlip Pedro, 175 U. S. 354, it was held that a vessel flying the Spanish 
flag and owned by a Spanish corporation was liable to condemnation, 
notwithstanding that the legal or equitable ownership of the entire stock 
was in British subjects and the vessel herself insured with British underwriters 

In the principal case, indeed, it was suggested that this rule might admit 
of relaxation, although the examples given are of a very exceptional character. 
In 1870, it was relaxed by the French Courts m the case of The Palme (a), where 
a vessel belonging to a Swiss missionary society but carrying the German 
flai;, was cajitured by the French, but released in consideration of the fact 
that Switzerland had then no maritime flag of her own. Such a vessel would 
now be exemjit from capture under the Hague Convention XI. 1907, Art. 4, 
as being engaged on a religious mission, but not, it would seem, on the ground 
actually taken in the ease of The Palme (t). The use of the enemy flag will 
not, however, affect with a hostile character goods found on board which 
are otherwise innocent and shown to belong to neutral owners; although all 
goods found on enemy vessels are jiresumed to have an enemy character 
unless the contrary is proved (m). 

{q) It was admitted in the judgment that there might be exceptions to this 
rule, but these only touch the case of vessels which, in very exceptional circum¬ 
stances, were allowed by their Government to place themselves under a foreign 
flag for a particular purpose. 

(r) See The Industrie, Spinks, 1 Ecc. & Adm. 444; The Ariadne, 2 Wheat. 143, 
The b'rundschaft, 4 Wheat. 105; The Cheshire, 3 Wall. 231; The Leda, 1 B. & C. P. C. 
233. 

(«) Dalloz (1872), iii. 94. 

(0 Latifi, 80. 

(u) See The Carlos F. Boses, 177 U. S. 655; Scott, 1087. 
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Under the law as hitherto administered by the British and American Prize 
Courts, although the use of the enemy flag is conclusive against the vessel, 
yet the use of the neutral flag, even where a vessel is legally entitled to fly 
it, is not conclusive in her favour. This arises from the fact that under 
the Anglo-American doctrine the primary test of hostile connection as regards 
maritime capture is found in the domicil of the owner {x). Hence, if a vessel, 
even though flying the neutral flag, is found to be really owned, either in 
whole or part, by a person domiciled and carrying on trade in the enemy 
country (y), his interest therein is deemed to be confiscable, as being in fact 
the property of an enemy (z). This is based on the ground that, otherwise, it 
would be open to persons domiciled and trading in the enemy country to 
carry on the enemy trade without risk by registering their vessels (a) under 
the neutral flag (6). A vessel is also deemed to acquire an enemy character, 
even though flying the neutral flag, if she is virtually incorporated in the 
enemy navigation or trade (c); or if, whether owned by subjects or neutrals, 
she is found to be engaged in a trade carried on under the enemy’s 
licence (d). 

As was said by Sir S. Evans, P., in The Hamhorn, .3 B. & C. P. C. SO. “ It 
IS a settled rule of prize law, based on the principles upon which Couits of 
Prize act, that they will penetrate through and beyond forms and tci lini- 
calities to the facts and realities. This rule, when applied to questions of 
the ownership of vessels, means that the Court is not bound to determine the 
neutral or enemy character of a vessel according to the flag she is flying, or 
may be entitled to fly, at the tune of the capture The owners are bound 
by the flag which they have chosen to adopt, but captors as against them 
are not so bound. It has been said that “ it is no inconsiderable part of the 
ordinary occupation of a Prize Court to pull off this mask and exhibit the 
vessel . . , m her true character,” per Lord Stowell m The Fortuna, 1 Dod , 
at p. 87. 

Finally, whatever the flag, or whatever the domicil of her owner, a vessel 
IS deemed to have an enemy character if she has been chartered by or placed 

{x) Supra, p. 29, 

(y) As ascertained by reference to the ship’s papers, or enquiry from the master, 
who is bound to be acquainted with the name and commercial donned of the 
owner; see Manual of Naval Prize Law, Arts. 19, 20, 31. 

(z) In the case of a part interest this is realised cither by sale of the share to the 
neutral co-owners, or by the sale of the whole vessel and the appropriation of the 
hostile interest: The Primus, Spinks, P. C. 48, Latifi, 81. 

(a) Each State having its own rules as to the conditions under which a vessel 
may be registered as a national vessel. 

(b) The Industrie, Spinks, 1 Ecc. & Adm. p. 444. 

(e) The Vigilantia, 1 C. Rob. 1; The Immanuel, 2 C. Rob. 186. 

(d) See The Julia, 8 Cranch, 181; The Aurora, 8 Cranch, 203; The Hiram, 
8 Cranch, 444; Manual of Naval Prize Law, s. 19; and The Honiara, 2 R. & J. P. C. 
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under the exclusive control of the enemy Government; although this really 
rests on the ground of unneutral service (c). 


General Notes. —Wlmt are. Enemy Vessels ?—The question of the enemy 
character of vessels is important, not only as determining the liability and 
actual treatment of the vessel itself, but also as affecting the liability of the 
cargo; for the reason that if the vessel is hostile, then, apart from the risks 
to cargo involved in the possible destruction of the vessel herself, all goods 
on board will be presumed to be enemy property and liable to condemnation 
unless proved to be neutral (/); whereas if the vessel is neutral, then even 
enemy goods not being contraband will go free (g). With respect to what 
are enemy vessels, although there was, as we have seen, much divergence 
between the Anglo-American and Continental views as to the true criterion 
of enemy character (h), yet, on either view, it was recognised that a vessel 
flying the enemy flag was lawful prize. The Declaration of London, 1909, 
provided that, subject to the provisions respecting transfers (i), the enemy 
or neutral character of a vessel should be determined by the flag she is 
entitled to fly; meaning thereby the flag under which, whether she is actually 
flying it or not, the vessel is entitled to sail, according to the municipal law 
which governs that right (^•). This rule, in effect, affirmed generally the test 
of the flag, whilst leaving it open to the captor to disprove the right to its 
use. The right to fly a particular flag will depend on the municipal law of 
the State of the flag. Under the British system none but vessels owned bv 
British subjects, or by corporations or companies established under British 
Jaw and having their principal place of business in the British dominions, can 
own a British ship or any interest therein, or fly the national flag (1); whilst 
the American lule.s on this subject are oven more stringent (m). But in 
some systems part ownership by a national, or even registration irrespective 
of what may be the nationality of the owner or crew, will entitle a vessel to 
fly the national flag {«). 


(c) The Australia, 3 R & .1. P. C. 373, and p. 517, infra. 

(/) The effect being to throw the burden of proof on the neutral owmer, in order 
to entitle him to restitution: sec the Declaration of London, Art. 59. 

(g) The Declaration of Pans, Art. 3. 

(h) Supra, p. 33. 

(t) Arts. 55, 56; p 195, infra. 

(k) Art. 57; and Report annexed to Declaration, Pearce Higgins, 603. 

(l) See vol. 1. 285. 

(to) See Moore, Digest, ii. 1003. 

(n) See vol. i. 285. 
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TRANSFER TO THE NEUTRAL FLAG. 

THE ARIEL. 

[11 Moo. P. C. 119 (1857).] 

Case.] On the IStli of October, 1854, during the war between Great 
Britain and Russia, the Ariel, a vessel flying the Danish flag, wa.s 
seized at Belfast and proceeded against in the Court of Admiralty as 
being the property of one Sorensen, who was alleged to be a Russian 
and therefore an enemy subject. It appeared that the Ariel was 
originally built and owned by one Hagedorn, a merchant resident at 
Libau, in Russia, and that early in 1854, when war between Great 
Britain and Russia was imminent, one Eckhoff, the administrator of 
Hagedorn’s estate, had empowered Sorensen, the Danish Consul at 
Libaii, to sell the Ariel to his son, on certain terms. A sale on these 
terms was accordingly arranged at Hamburg, and on the 18th of March 
a bill of sale and transfer of the ship to Sorensen, junior, was executed 
by Eckhoff: the purcha.se-money being 10,000 roubles, of which one- 
third was paid in cash, whilst the balance was to be paid in two equal 
instalments at three and six months respectively. In June, 1854, 
Sorensen, junior, his father having died and Eckhoff desiring security, 
gave to the latter two acceptances for the unjiaid instalments. At the 
time of transfer the Ariel was lying at Libau, but subsequently she 
made various voyages to Ireland, England, and America. The 
evidence went to show that Sorensen, although born in Russia, was 
at the time of the transfer carrying on business as a merchant and 
shipowner in Denmark, and that he had further been admitted to 
citizenship there as a burgher of Altona. In the Court of Admiralty, 
it was held that, although the claimant had e.stabliahed his claim to 
the Danish character, and although the sale appeared to have been 
genuine, yet inasmuch as the seller had retained an interest in the 
vessel, the transfer could not be regarded as complete, and that on this 
ground both ship and freight must be condemned as enemy property. 
But on appeal to the Privy Council this decree was reversed and 
restitution granted, although without costs or damages, on the ground 
stated in the judgment. 

Judgment.] In the judgment of the Privy Council the first question 
considered was that of the national character of the claimant. It 
was held, notwithstanding certain circumstances of suspicion, that the 
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appellant had fulK' established his claim to the Danish character. The 
next was whether the appellant wa.s the owner and sole owner of the 
Ariel at the time of capture. This depended on two points: (1) Had 
there been a genuine and absolute sale of the Ariel by the former 
Russian owners to the claimant without collusion or fraud and 
(2) Did any mteiest m the ship remain in the seller at the time of 
capture ’ 

On the question of the sale, the Court, after a careful examination 
of the facts, came to the conclusion that it was not only clear that the 
sale hail been made m contemplation of war, but that the Russian 
shipowners at Libau, feeling that war was at hand, had determined to 
sell their vessels at greatly reduced prices to neutrals, rather than keep 
them unemployed in Russian ports. There was therefore abundant 
proof that the sale was made imminente bello. Nevertheless, if the 
sale was absolute and bond fide, there was no rule of international law, 
at any rate as interpreted in this country, which made it illegal, even 
though made either imminente or even flagrante hello. The Ariel, 
moreover, was m port at the time of sale, and therefore the cases as 
to the illegality of sales of vessels in transitu did not apply. Was the 
sale, then, absolute and bond fide ? Undoubtedly, both the time at 
which the sale took place, the fact that the claimant had made himself 
a neutral for the express purpose of buying this and other ships, and 
his inability to pay the whole price, all tended to throw suspicion on 
It, and made it incumbent on the Court to look closely into the history 
of the transaction. And if there had been facts leading to a well- 
founded conclusion that the ship was to be restored to the seller in 
the event of no war breaking out, or in the event of a speedy peace, or 
that the ship was to be employed by the claimant under the direction 
and for the benefit of the seller, then the Court would have been bound 
to hold the sale collusive and void, and to condemn the ship as enemy 
property. But on review of the circumstances it did not appear that 
there was any evidence leading to either conclusion. Part of the 
purchase-money had been paid in cash and the postponement of the 
remaining payments was sufficiently accounted for, security had 
subsequently been given in the shape of certain acceptances, and a 
proviso that the earnings of the vessel should be applied in discharge 
of these had been duly carried out, with the result that only a small 
sum remained due at the time of capture. After the sale the vessel 
had passed under the sole control of the purchaser, and had not 

13 


p.c. 
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continued exclusively in the Russian trade. For these reasons it had 
been held in the Court below that the sale was bond fide, in the sense 
that it was real and intended to pass the property in the ship, without 
any engagement to restore it under any circumstances, and without 
fraud or collusion. And in this opinion the Judicial Committee fully 
concurred. 

As to the second que.stion, whether any interest in the ship remained 
in the seller, by reason of the balance of the purchase-money remaining 
unpaid, it appeared on a review of the cases that this fact alone did not 
create a lien on the freight and ship in favour of the seller so as to 
render the ship, when in the pos.session of a neutral owner, liable to 
seizure by a belligerent (o). In the present case, however, there wa.s 
also an engagement to pay out of earnings; and this, it was said, 
created an interest in and a hen on the freight, and through the freight 
on the ship. But even if the vendor had a lien on the freight, it would 
not follow that he had a lien on the ship, for these interests were quite 
distinct (p). Nor, indeed, even if it could have been shown that 
there was a hen either on freight or ship, would it have followed that 
such a lien would render the vessel, when in the possession of a neutral 
owner, liable to capture. Such liens, whether in favour of a neutral 
on an enemy’s ship, or in favour of an enemy on a neutral ship, were 
equally to be disregarded in a Court of Prize. In effect the wdiole case 
resolved itself into a question of bona fides ; and that having been 
established the Court felt bound to conclude that the Ariel was the 
bond fide property of the claimants alone, and that no interest remained 
in the seller. 


According to the practice of the British Prize Courts the transfer of an 
enemy ship other than a ship of war to a neutral is not invalidated merely 
by the fact that it was made in contemplation of or even during war, so long 
as the transaction was genuine and complete and attested by approjinate 
evidence (q). But such a transfer would be invalid (1) if it occurred whilst 
the ship was in a blockaded port (r); or (2) if it was made whilst the vessel 
was in transitu, unless possession was actually taken by the purchaser before 
capture {s); or (3) if the vendor is shown to have retained any interest m the 

(o) The Marianna, 6 C Rob. 24. 

(p) The Warre, 8 Price’s Rep. 269. 

(q) The Baltica, 11 Moo. P. C. 141; The Benedict, Spinks, P. C. 314, The Rapid, 
Spinks, P. C. 80, The Edna, 3 B. & C. P. C. 926; [1921] 1 A. C. 733. 

(r) The General Hamilton, 6 C. Rob. 62. 

(s) Even though m a port short of the original destination: see The Baltica, 
supra. 
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\esscl or there was any agreement to reconvey her at the end of the war (t). 
II, however, the transfer was otherwise genuine, the mere taking of a lien on 
ship or freight for a part of the purchase-money will not in itself affect its 
validity (u). But the onus of proving that the transfer was genuine will lie 
on the claimant, and if there are circumstances of suspicion which are not 
removed by him—as where there is no documentary evidence of the assign¬ 
ment on board, or the ship remains under enemy control—then it will be 
disregarded and the ship liable to condemnation as enemy property (x). 
And with this American practice will be found in the main to agree (y). 

In The Tommi, 1 B. & C. P. C. 16, on the Ist of August, 1914, a German 
company offered by telegram to sell two sailing vessels in transitu to British 
ports to a registered British company, which consisted entirely of German 
nationals. The latter wired acceptance. Upon arrival, war between Great 
Britain and Germany having been declared, they were seized by the Customs. 
8ir S. Evans, P., condemned the vessels as enemy property, because (1) they 
A\erc flying the German flag, which they were alone entitled to fly; (2) the 
transfer was incomplete; (3) it was a transfer made to avoid capture by a 
belligerent. 

But in no system will the transfer of a ship of war by a belligerent to a 
neutral during the war be regarded as valid, even though this took place 
in a neutral port and after the vessel had been dismantled (z). And this, it 
IS conceived, would now apply to any vessel converted into a warship (a), 
even though subsequently reconverted (6). In some particulars, however, the 
British and American practice needs revision in the light of the provisions 
made by the Declaration of London (c). 


General Notes. —Transfer of Merchant Vessels from the Belligerent to a 
Neutral Flag .—In view of the risks of capture, the enhanced rates of 
insurance, and the possible loss of employment, belligerent shipowners on 
the prospect of war often seek to safeguard their interests by transferrmg 
their vessels to neutrals. In some cases such transfers are genuine; but m 
other cases the owners, having regard to the lower prices obtainable when 
war IS actual or imminent, seek to obtain the protection of the neutral flag 
by transfers which arc merely nominal and collusive. The temptation to 


(l) The Seeks aeschwistern, 4 C. Rob. 100, 

(m) The Ariel, supra. 

lx) Batten v. The Queen, 11 Moo. P. C. 271; The Soglasie, Spinks, P. C. 104; 
and, generally, the Memorandum prepared for the use of the British Delegates 
at the Naval Conference, Pari. Pap. 1909 [Cmd. 4554], hereafter referred to as the 
British Memorandum. 

(y) The Sally Magee, 3 Wall. 451; Scott, 821, n.; The Benito Estenger, 170 
U. S. 568; Scott, 1029. 

(z) The Minerva, 6 C. Rob. 396, The Georgia, 7 Wall. 32; Scott, 1022, n,; 
Moore, Int. Arb. iv. 3957. 

(a) As under H. C. VI. 1907. 

(b) See p. 181, supra; and on the subject generally, Hall, § 171; Westlake, 

n- 147. (c) Infra. 


13 (2) 
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fraud, indeed, is so great that some States refuse to recognise any transfers 
made after the outbreak of war; whilst the practice of other States varies (rf). 
The effect of Arts. 55 and 56 of the Declaration of London, 1909, is as 
follows:—(i) As a general rule the transfer of an enemy vessel to the neutral 
flag, whether made before or after the outbreak of war, will bo valid, unless 
shown to have been made in order to evade the consequences of the war; 
but if it was made before the war the onus of proving it to be invalid will lie 
on the captor, whilst if it was made after the war the onus of proving its 
validity will lie on the neutral, (ii) In aid of the application of this general 
rule a number of subsidiary rules and presumptions are laid down: (1) As 
regards tran.sfers made before the war—(a) if the transfer was made more than 
thirty days before the war, then there will be an absolute presumption in 
favour of its validity if it was unconditional, complete, in conformity with 
the laws of the resiiective countries, and no control or share in the profits 
was reserved to the vendor, (b) By implication it appears that even if the 
transfer was made less than thirty days before the war, it will be still valid 
if the above-mentioned conditions were complied with; although in this 
case it will be open to the captor to annul it by positive proof that it was made 
for the purpose of evading the consequences of the war. (c) In any ease, 
moreover, if the transfer was made within si.xty da>8 before the war and the 
bill of sale is not on board, there will be no presumption in favour of its 
validity; although it will still be open to the claimants to establish its 
validity by proof that the above-mentioned conditions were complied with, 
in w'hich case the vessel will be released although without any claim to 
compensation for arrest and detention (e). 

In The Bellas, 1 B. & C. P. C. 95—a German vessel loading cargo m a 
Ganadian port at the outbreak of the war of 1914—the claim of a Portuguese 
subject, w'ho alleged that she was transferred to him whilst on the high seas 
and before the outbreak of the war, was dismissed, since there was no proixT 
bill of sale completing the contract before the war, and no registration iindei 
the Portuguese flag until after seizure. 

(2) Transfers made after the war—(a) Any such transfer will in general be 
treated as invalid unless the owner can show that it was not made with a 
view to evade the consequenc<>s of the war(/). (b) If the transfer was made 

(d) From the memoranda presented to the Naval Conference, it a|)j)ears that 
l''rance and Russia did not recognise transfers to neutrals unless imcoriditioiial 
and made before the war; Holland, on the other hand, recognised such transfers 
without restriction so long as not made m a blockaded port; whilst otlier States, 
like Spam, followed the British practice, although in some cases with (pialitications- 
Pari. Pap. 1909 [Cd. 4.5.'>,5], pp. 31, 56, 52, 27. 

(e) In order to induce vessels transferred to another flag to carry the bill of sale 
amongst the ship's papers during the two months subsequent to the transfer, it 
was provided that if a vessel is transferred wuthin sixty days of the war, then the 
fact of her not having the bill of sale on board should render her suspect, and have 
the effect of shifting the burden of proof, as regards the bma fides and regularity 
of the transaction, from the captor to the neutral. 

( f) The effect of this was to throw on the owner the bunlen of establishing 
both the hona fides and regularity of the transactions in accordance with the 
conditions previousl}' indicated. 
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whilst the vessel was in transitu or in a blockaded port, or if a right of repurchase 
was reserved to the vendor, or if the requirements of the law of the flag were 
not fulfilled, then the presumption of invalidity will be absolute and the 
vessel subject to condemnation {g). 

The French Prize Court applied Art. 56 to two (Jerman vessels, the 
Dacia (A), which, lying in a neutral port, was transferred to the flag of the 
II. S. A., and the Colonia (»), which was sold to an English company on the 
31st of July, 1914, and transferred to the British flag at sea on the 24th of 
August. Both were condemned on the ground (inter aha) that the transfers 
were made to evade the consequences of the war. 


I{.\EMY GOODS. 

THE MIRAMICHI. 

[1 B. & ('. PC. 137; LPBu] P- 71.] 

Case.J The Miramichi was a British .ship, with a cargo of wheat, 
shipped at (Jalvcstoii, U.S.A., in July, 1914, before the commencement 
of the war, and without any anticipation of war. It was destined for 
the port of Rotterdam, for delivery to two German firms at Colmar 
and Mannheim respectively. The .sellers were an American firm of 
New York. During the voyage, the war broke out and the vessel was 
diverted to <i Briti.sh port, where the cargo was seized and claimed 
by the Crown. Shortly before .seizure, the buyers repudiated the 
contract and refused to take up the documents. The sellers claimed 
the wheat, contending that the property in it had not passed to the 
buyers, and that, even if it had, goods shipped before war in a British 
vessel could not be condemned. 

Judgment.] Upon the evidence, Evans, P., held that the property 
in the wheat had not passed to the enemy buyers, and would not so 
pass until they had taken up the documents; consequently the wheat 
remained the property of the sellers and must be restored. 

Difficult questions of law, said Sir S. Evans, often arise as to when 
the property in goods carried by sea vests or is transferred, or at whose 
risks goods arc, or who suffers by their loss, but they are often brushed 

(g) See British Memorandum, 99—100; and Report annexed to Declaration, 
Pearce Higgins, 600. 

(h) Fauchille, Juris. Fran, en Matiire de Prises Maritimes, 58, 94; Scott, 1033. 

(%) Ibid. 50. 



198 


Enemy Goods. 


aside in the Prize Court when the transactions take place during war 
or where embarked in when war was imminent or anticipated. But 
where, as in this case, all the material parts of the business transaction 
took place bond fide during peace and it becomes necessary to decide 
questions of ownership, the law to be applied is the ordinary mumcijial 
law as to contracts of sale. Where goods are contracted to be sold 
and are shipped during peace without any anticipation of imminent 
war and are seized or captured afloat after the outbreak of war, the 
cardinal principle is that they are not subject to seizure or capture 
unless under the contract the ownership in the goods has by that time 
passed to the enemy. The main determining factor was whether 
according to the intention of the parties the ownership m the wheat 
had passed. In this case, on the facts he held that it had not, and 
that the proceeds of the sale of the cargo must be restored to the 
claimants. He held also, obiter, that enemy goods on a British ship 
are not protected from .seizure by the Declaration of Pans, 18.')6. 


Goods sold and consigned to an enemy after the outbreak of war will m 
general be treated as enemy goods, without determining the question as to 
whether ownership by the terms of the contract has already passed or not. 
Were it not so, the belligerent’s power of capture could have been entirely 
defeated, by terms of contract preserving the ownership of the neutral seller 
until after the actual delivery to the buyer. Hence the Prize Court has in 
such cases brushed aside, as Sir S. Evans says, technical questions as to w him 
the ownership is to be transferred. With goods so consigned before the 
outbreak of war the time of transfer of ownership is the determining factor (i). 


(i) GENERALLY. 

THE SAN JOSE INDIANO. 

L2 Gall. 268, 311 (1814).] 

Case.] In 1813, during war between Great Britain and the United 
States, the San Jose Indiana, a ship sailing under the Portuguese flag 
with a cargo belonging to various owners, was captured by an 
American privateer, whilst on a voyage from Liverpool to Rio de 
Janeiro. In the appeal from the District Court of Maine to the Circuit 

{k) The Miramichi, above, approved by the Privy Council in the Parchitn, 
2 h. & C. P. C. 489; [1918] A. C. 167, following the Odessa, [1916] 1 A. C. 145. 
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Court of Massachusetts, the more important questions were: (1) The 
liability of the ship, restitution of which was claimed as being a 
Portuguese vessel and the property of Costa & Co., of Liverpool, a 
firm with several members alleged to be domiciled in Brazil (1); (2) the 
liability of certain goods shipped by Dyson Bros., of Liverpool, to 
Dyson Bros. & Finney, of Rio de Janeiro, restitution of which was 
claimed as neutral property, at any rate as regards the share of Finney, 
who was domiciled and carried on business at Rio (m ); and (3) the 
liability of certain goods consigned by Dyson Bros., of Liverpool, to 
Dyson Bros. & Finney, of Rio de Janeiro, but which had been purchased 
by order and on account of one Lizaur, a neutral merchant carrying 
on business in Brazil, in whom the property was consequently alleged 
to be vested (n) All these claims were rejected by the Court. 

Judgment.] Story, J , after referring to the facts, proceeded to 
deal seriatim with the various claims that had been made. With 
respect to the ship which was alleged to belong to Costa & Co., it 
appeared that two members of this firm were domiciled m England 
and two in Brazil; but the bill of sale showed the ship to belong to the 
partners domiciled in England, and hence the ship herself, even 
though under the Portuguese flag, being really owned by persons 
residing m England, must be condemned as lawful prize. With respect 
to the claim of Dyson Bros. & Finney, of Rio, for goods shipped to 
them by Dyson Bros., of Liverpool, it appeared that the houses at 
Liverpool and Rio really consisted of the same persons, although one 
of them was domiciled at Rio. As to two-thirds of this portion, being 
the interest of those domiciled in England, the right to condemn was 
unquestionable (o). As to the other third, the interest of Finney, who 
was domiciled at Rio, it was claimed by the captors that this should 
also be condenmed as the property of a person connected with a house 
of trade in the enemy country who had continued that connection 
after and during the war. As a general rule the national character of 
a person for this purpose depended on his domicil. But the property 
of a person might acquire a hostile character altogether irrespective of 

(1) Then a dependency of Portugal, a neutral country. 

(to) These two firms virtually consisted of the same parties, although the Brazilian 
business was carried on by Finney, who was domiciled at Rio. 

(n) These goods had been order^ on account of Lizaur, but Dyson Bros., of 
Liverpool, not being willing to trust the former, had consigned the goods to the 
firm of Dyson Bros. & Finney. 

(o) Supra, p. 29. 
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his residence, either through the origin of the property or the traffic 
in which it was engaged; as where such property was embarked in a 
colonial or coasting or any other privileged trade of the enemy, or was 
the produce of an estate owned in the enemy country (p) The 
principle appeared to be that where a person was engaged m the 
ordinary or extraordinary commerce of an enemy’s country on the 
same footing and with the same advantages as native resident .sul)jects, 
his property so employed was regarded as incorporated into the 
commerce of that country, and was subject to confiscation, whatever 
might be his residence. And this appeared to be reasonable; for such 
trade had a direct effect in adding to the resources and revenue of the 
enemy, and in alleviating the pressure of the war. There was no 
reason, therefore, why one who enjoyed the protection and benefits of 
the enemy’s country should not, in reference to such a trade, share 
its dangers and losses. It would be too much to hold him entitled by 
mere neutral residence to carry on a substantially hostile commerce 
and yet to have all the advantages of the neutral character. The 
case before the Court came fully within the range of this princij)le (q). 
Nor was its application affected by the fact that the shipment in this 
case was from the enemy country to the connected house in the 
neutral country. Hence the .share of Mr. Finney, who was domiciled 
in Brazil, must follow the same fate as the other shares in this part 
of the cargo. With respect to the claim on behalf of J. Lizaur, the only 
question was in whom the property vested during its transit If it 
vested in Lizaur then it should be restored, but if in the shippers then 
it should be condemned. It was contended that no interest remained 
in the .shippers except a mere right of stoppage in transitu. But the 
doctrine of stoppage in transitu applied only in the case of insolvency— 
and presupposed not only that projicrty had passed to the consignee, 
but also that posses.sion was in a third party—and could not therefore 
touch a case where the actual or constructive possession still remained 
in the shipper or his exclusive agent. The true rule was that where a 
merchant abroad, in pursuance of orders, cither .sold his own goods or 
purchased goods on his own credit, thereby becoming the owner, no 
property would vest in his correspondent until the former did .some 
notorious act to divest him.sclf of his title, or else parted with pos.session 

ip) The Phaemi, 5 C. Rob. 20; The Dtee Gebroeders, 4 C. Rob. 232. 

iq) Reference was made to The Portland, 3 C. Rob. 41; The Jonge Klmsina, 
5 C. Rob. at 297; 2'he Herman, 4 C. Rob. 228; and other cases. 
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by an actual and unconditional delivery for the use of such corre¬ 
spondent. Until then the former must be deemed to retain the 
exclusive projierty as well as possession. And this was not only the 
general law, but the prize law of the country. For this reason the 
claim of Lizaur must also be rejected. 


This decision, although not that of a Court of last resort, is noteworthy 
both as proceeding from a judge of the first authority in this branch of law, 
and as embodying a i-ompendious statement of the pimciplcs governing the 
Jiability of property, both in ships and goods, under the Anglo-American 
practice; although the conclusions arrived at will, on some points, now 
need to be revised m deference to recent Conventions. (1) In the first place, 
it affirms and illustrates the liability, under that practice, of vessels which, 
even though under the neutral flag, belong to jiersons domiciled in the enemy 
country; although on this point the decision must bo read in the light of 
Art. 57 of the Declaration of London, so far as it is operative (p). (2) Next. 
:t affirms and illustrates the Anglo-American rule, that the liability' of goods 
also depends primarily on the neutral or enemy character of the owner as 
ascertained by his domicil {q); although this again is qualified by the provisions 
of the Declaration of Pans under which the neutral flag covers even enemy 
goods, with the exception of contraband of war. (3) At the same time it 
recognises the existence, under the Anglo-American practice, of cases in which 
an enemy character will be attributed to persons and their property for the 
purposes of maritime capture, on other grounds than domicil or residence in 
the enemy country. These comprise cases—(a) where a jierson, even though 
resident in a neutral country, has an interest in a house of trade in the enemy 
country (r), which, as we have .seen, has the effect of investing him with an 
enemy character as regards all jiroperty connected with that interest («); 
(b) where a person, even though resident in a neutral country, carries on some 
privileged trade of the enemy, which again invests him with an enemy' 
character as regards property connected with that trade {t); and (c) where a 
person, even though resident in a neutral country, owns an estate in the 
enemy country, which has the effect of investing him with an enemy 
character as regards the produce of such estate still remaining in his hands. 
In the Anglo-American decisions the enemy character of goods appears 
throughout to be based on the enemy character of the owner (u). (4) Finally, 


(p) Supra, p. 191. {q) Supra, p. 28. 

(r) That is, if he retains it after the war: see Wheaton (Dana), 419. 

(s) See p. 28, supra, and cases there cited. But this will not apply to the case 
where a neutral merchant merely has a resident agent in the enemy country, the 
agent in such being only an instrument for facilitating business that originates 
in and is properly connected with the neutral country: see Hall, § 172. 

(t) Infra, p. 207. 
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the judgment deals with the tests to be applied in determinmg the enemy 
character of property consigned by an enemy to a neutral (s). These cases, 
in so far as they have not already been dealt with, will be considered in the 
sections immediately following; although, as regards all alike, it is necessary 
to remember that the question of the liability of goods by reason of their 
enemy character can now only arise when they are found on enemy ships—a 
limitation which greatly narrows their scope. 


(ii) GOODS PASSING BETWEEN NEUTKALS 
AND ENEMIES. 

THE SALLY (t). 

[3 C. Rob. 300, n. (1795).] 

Case.] The issue here was whether a cargo of corn, which had 
been shipped in America for a French port and captured by the British, 
during war between Great Britain and France, was liable to 
condemnation as enemy property. The corn had been shipped by an 
American firm at Baltimore, ostensibly at the risk and on account of 
another American firm: but was in fact consigned, by endorsement of 
the bill of lading, to an enemy; the evidence tending to show that it 
was really intended for the French Government. The cargo was 
condemned by the Lords Commissioners of Appeal on the ground that 
in the circumstances, and as property consigned by a neutral to a hostile 
port to become the projierty of the enemy on arrival, it must be 
regarded as enemy property. 

Judgment.] It was held to be a rule of the Prize Courts that 
property intended to be delivered in the enemy’s country and under a 
contract to become the property of the enemy immediately on arrival, 
was, if taken in transitu, to be considered as enemy property. Where 
such a contract was made in time of peace or without any contem¬ 
plation of war the rule did not apply. But in a case like the present, 
where the form of the contract was framed directly for the purpose of 
obviating danger apprehended from approaching hostilities, the rule 
would take effect. Although by the bill of lading the property 

(a) Infra, p. 203. 

(<) This case deals with property consigned by a neutral to an enemy. For an 
(xample of the converse case of property consigned by an enemy to a neutral, 
see The San Jos£ Indiana, p. 198, aupra. 
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purported to be on account and at the risk of an American merchant, 
the evidence went to show that it was really intended for the Freneh 
Government. Assuming that it was to become the property of the 
enemy on delivery, capture would be considered as delivery; and as 
the captors, by the rights of war, stood in the place of the enemy, they 
were entitled to have the goods passing under such a contract 
condemned as enemy property. 


As a general rule, where goods are consigned by a merchant m one country 
to a merchant in another, the projierty m them is deemed to vest in the 
consignee as from the tune when they are delivered to the master of the 
ship by which they are to be carried, the master being treated as the agent 
of the consignee for this purpose. In time of peace this presumption may 
be varied by agreement or custom of trade. But in time of war—and where 
goods are consigned by a neutral to an enemy—such an agreement or custom 
would not be recogni.sed by the British and American Prize Courts, for the 
reason that such an indulgence would inevitably be taken advantage of by 
enemy consignees as a means of protecting the property from capture durmg 
transit (ii). Nevertheless, m the converse case—where goods are consigned 
by an enemy to a neutral, and these are taken on an enemy vessel—they 
will, as we have seen, be presumed to be enemy property, and wnll be liable 
to condemnation unless it is shown that the property in them has already 
become vested in the neutral consignee, and that the consignor retains no 
further interest therein (a;). In such a case, in fact, the law imposes on the 
neutral consignee the burden of proving that the property in the goods has 
become vested in him fully and finally, save only for the consignor’s right of 
stojipage in transitu in the event of the consignee’s insolvency (y). Nor does 
this rule apjiear to be unreasonable, having regard to the fact that m the 
case of a sale which is genuine and complete such proof is always at the 
disposal of the consignee (z). 

(«) The Packet de Bilhoa, 2 C. Rob. 133, The Anna Catharina, 4 C. Rob. 107. 
(x) The Ban Jose Indiana, 2 Gall. 268; pp. 198—201, supra. 

{y) The Josephine, 4 C. Rob. 25, The Frances, 8 Cranch, 354; and The Carlos 
F. Roses, 177 U. S. 655. 

(2) See Lati6, 85. 
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(iii) TRANSFERS MADE IN TRANSITU. 

THE VROW MARGARETHA. 

[1 C. Rob. 336 (1799).] 

Case.] In 1794, before the outbreak of war between Great Britain 
and Spain and Holland, certain parcels of brandy had been sln])ped 
by Spanish merchants and consigned in Dutch vessels to a firm in 
Holland. During transit the.se parcels were transferred to one 
Berkeymyer, a Hamburg merchant. Before their arrival war broke, 
out, with the result that the vc.s.sels were captured by the Briti-h and 
condemned. It was now sought to condemn the brandies on the ground 
that, having once been shipped as enemy property, their enemy 
character could not be divested by transfer to a neutral during transit. 
Rut restitution was decreed, for the reasons given in the judgment 
Judgment.] Lord Stowell ob.scr\'ed that, although in time of peace 
a transfer in transitu was perfectly pcrinis.siblo, yet where a state of 
war existed or was imminent the property in goods must be deemed 
to continue, until actual delivery, in those parties in whom it was 
vested at the time of the shipment. This aio.se out of the conditions 
of war, which entitled a belligerent to seize upon the goods of bis 
enemy. If such a rule did not exist all goods shipped in the enemy’s 
country would be protected by transfers which it would be impossible 
to detect. He therefore recognised it as a rule of the Court that 
property could not be converted in transitu. This rule, however, 
became applicable only on the outbreak of war, and had no application 
to transactions that took place during time of peace. In the present 
case the transfer in transitu, having occurred before the war and in 
time of peace, must be adjudged according to the ordinary rules of 
commerce, and there being nothing to raise any suspicion as to its 
bonafides, the cargo must be re.stored to the claimant. 


It often happens that goods are not shipped to any named consignee, the 
shipping documents being merely endorsed to the order of the merchant 
who ships them, or to that of the banker to whom he sells his bills, n ith the 
result that the ownership often changes during the voyage. In time of peace 
it IS quite competent to an owner in such a case to transfer his interest, even 
though the goods are in transitu. But in time of war, according to the rule 
of the English and American Prize Courts, goods belonging to an enemy. 
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onco shipped, will retain their enemy character until they reach their 
destination, and no transfer of them to a neutral will be effective, so as to 
defeat the right of capture, unless the transferee has actually taken possession 
of them. As was remarked in the judgment, if such a rule did not exist, all' 
enemy goods would be protected by transfers which it would be impossible 
to detect. 'Pransfers of goods in transitu made before the war are, indeed, 
prim/i facie valid, but even such transfers will be invalidated if they can be 
show n to have been made in contemplation of war and with a view of avoiding 
its consequences (a). Nevertheless, if before capture a neutral consignor 
exercises a right of stoppage in transitu on the bankruptcy of the enem\' 
consignee—a right conferred both by the English law and in most other 
systems—the re-transfer in law of the goods to the original owner will be 
recognised, notwithstanding that it occurred whilst the goods w'ere in 
transit {h). 

In The Miramichi, 1 B. & C. P. C. 137, Evans, P., observed that “ where 
goods are contracted to be sold and are shipped durmg peace without any 
anticipation of imminent war and are seized or captured afloat after war has 
supervened, the cardinal principle is, in my opinion, that they are not subject 
to seizure or capture unless under the contract the property in the goods has 
bv that time passed to the enemy. The mam determining factor is whether, 
according to the intention of seller and buyer the property had paased.” 

This decision was approved by the Privy' Council in The Parchim, 
2 B, & C. P. C. 489. 

The learned President also held that, although it had never been durectly 
decided, it was abundantly clear that enemy goods carried in British vessels 
arc subject to seizure in port and capture at sea in time of war (c). 


(iv) PROPERTY EMBARKED IN A PRIVILEGED TRADE. 

THE ANNA CATHARINA. 

[4 C. Rob. 107 (180-2).] 

Case.] In ISOl. during war between Great Britain on the one hand, 
and Spain and Holland on the other, the Anna Catharina, a Danisli 
vos.se], was captured by the British whilst on a voyage from Hamburg 
to a Spanish port, with a cargo of linen, wines and cheese. The cargo 
a])ppared to liavo been shipped under the following circumstances. In 

(rz) The Jan Frederick, 5 C. Rob. 128; The Ann Green, 1 Gall. 274; Scott, 1028. 
lb) The San Jos6 Indiana, 2 Gall. 268, 311; and os to the right of stoppage in 
transitu m English law-, the Sale of Goods Act, 1893, s. 44. 

(c) See also The Kronprinsessan Margareta, 2 B. & C. P. C. 409; The Annie 
Johnson, 3 B. & C. P. C, 138; The Palm Branch, ibid. 241; Newing v. Procurator- 
General, ibid. 678; The Daksa, [1917] A. C. 386; The Southfield, 1 B. & C. P. C. 
332. 
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1799 a contract was made between the Spanish Government o{ the 
Caracas and one Robinson, an American trader at Curagoa, for the 
purchase by the latter of all the tobacco in the Government warehouses 
at Porto Caballo, La Guayra, and Guyana, payment to be made in 
flour, dry goods, and specie. Messrs. Sontag & Co., of Hamburg, were 
entrusted by Robinson with the carrying out of this contract, 
Robinson taking one-third of the profits. The cargo was condemned 
on the ground that, having been shipped under a contract with the 
Spanish Government, it was to be regarded as Spanish property: and 
also on the ground that the nature of the contract, involving as it did 
the grant of a monopoly by the Spanish Government, was such as to 
impress on the persons carrying it out the character of Spanish traders, 
and consequently to imbue them with a hostile character. 

Judgment.] Lord Stowell, after considering the nature of the 
contract between Robinson and the Spani.sh Government, held that, 
although such a contract became illegal, as invoking a trade with the 
enemy, as from the time when Curacoa pa.ssed into the hands of the 
British and Robinson became .subject to British law (d), yot the 
consequences of such illegality would not affect the property in the 
hands of Sontag & Co., on whose behalf the claim was made. But on 
the question as to whether such property was not liable as enemy 
property, the learned judge, after reviewing the circumstances, held 
that, inasmuch as it was going in time of war to the port of a belligerent 
under a contract to become the property of the belligerent immediately 
on arrival, the property must be considered as being in the Spanish 
Government, and therefore as having a hostile character. As to the 
further question whether the contract did not fix on Robinson and 
those claiming under him the character of Spanish traders, he also 
held that a contract of that kind, giving Robinson a monopoly of 
trading rights, taken m conjunction with the fact that he had a resident 
agent on Spanish territory for the purpose of carrying out the 
undertaking, had the effect of imbuing him with a Spanish, and therefore 
a hostile character. Messrs. Sontag & Co. had participated in the 
benefit of this contract under arrangements made by Robinson, and 
must therefore be deemed to take it .subject to its legal consequence.s, 
among which was that of the liability of the cargo to condemnation in 

(d) Cura9oa surrendered to the British in 1800; although aftenvards restored 
to Holland. 
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the event of its capture by an enemy of Spain. The cargo was 
therefore condemned; a claim for freight being refused on account of 
some prevarication in the evidence. 


The seizure in this case was, it will be seen, effected on a neutral vessel, 
which would not now be jiermissible if it could be shown that the vessel was 
in fact entitled to fly the neutral flag. Subject to this reservation, the case 
illustrates (1) that the acquisition by Great Britain of what was previously 
enemy territory will have the effect of suspending or abrogatmg all contracts 
subsisting between persons there domiciled and persons domiciled in the 
enemy country, although this will not affect any property passing thereunder 
which has already become vested in neutrals (e); (2) that goods consigned to 
the enemy country under contract to become the property of persons there 
domiciled are liable to condemnation as enemy property!/); and (3) that 
property, even though owned by a neutral, will be deemed to have an enemy 
character if embarked in a trade which is carried on by virtue of some special 
privilege or monopoly granted by the enemy Government. According to the 
British practice, moreover, the same character will attach to property 
embarked in a trade which prior to the war was confined to enemy subjects, 
or which IS undertaken in relief of the enemy from the pressure of the war {g). 


(v) UNSOLD PRODUCE OF SOIL OWNED IN 
ENEMY TERRITORY. 

THE PHCENIX. 

[j C. Rob. 20 (1803).] 

Case.] During war between Great Britain and Holland, the 
Phcenix was captured on a voyage from Surinam to Holland, and 
brought in for adjudication. The cargo was claimed on behalf of 
persons then resident in Germany, as the produce of estates owned by 
them in Surinam. Nevertheless, the property was condemned as the 
produce of the soil of enemy territory still remaining on the hands of 
the owners of the .soil. 

Judgment.] Lord Stowell held that the possession of the soil 
impressed upon the owner the character of the country, so far as the 

(e) Supra, pp. 72, 76. 

(/) Supra, p. 203. 

(g) See The Immanuel, 2 C. Rob. 186; The Jiensborg, 4 C. Rob. 121; The Prtneessa, 
2 C. Rob. 49; The Vrow Anna Calharina, 5 C. Rob. 161; The Montara, 2 R. & J. P. C. 
403, infra, p. 529; supra, p. 201. 
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produce of that plantation was concerned, and whilst this was bem^r 
transported to any other country, whatever the local residence of the 
owner might be. In the present case the estates in question were 
acquired by descent, and as such they were by no means marked out 
for any favourable di.stinction. If they had been a late acquisition, 
there might have been room for the .supposition that they had been 
acquired whilst the place was under British control, and that the 
owner had been induced by that eircumstance to form an establishment 
there under the protection of the British Government But having 
fallen by descent on these persons from their ancestors in Holland, 
these plantations must be con.sidercd to carry with them the 
disadvantages as well as the advantages attaching to the Dutch 
character. Being the produce of the claimant's own ])lantations m 
the colony of the enemy, the property must fall under the general law, 
and must bo pronounced subject to condemnation. 


Under the British and American practice, the owner of an estate in the 
enemy country (/() is regatded as having an enemy character in rc.sxiect of 
the produce of that estate so long as it remains in his hands, even though lie 
may be resident elsewhere. This is sometimes treated as a special exception, 
based on the fact that the ownership of land in the enemy country identifies 
the owner to that extent with the interest of the enemy State (i); but in fai t 
it appears to be only a particular application of the rule already referred to, 
which treats the carrying on of any business in the enemy territory, including 
agriculture, as conferring an enemy character upon all projicrty connected 
therewith until it has passed into other hands (fc) This decision was followed 
m the Thirty Hogsheads of Sugar, or Bentzen v. Boyle, 9 Ciancli, 191; Scott, 
680, where it was held that a cargo of sugar, the produce of estates in Santa 
Cruz, but owned by a penson resident in Denmark, was liable to capture anti 
condemnation as enemy property during war between Great Britain and the 
United States, on the ground that Santa Cruz must, since its seizure by Great 
Britain, be regarded as enemy territory, and the sugar as the produce of 
enemy soil still m the hands of the owner. 

{h) Supra, pp. 43, 44. 

(i) Sec The Vrow Anna Catharinn, C. Rob. at 167: Hall, § 109. 

{k) See Westlake, ii. 1.52; and p. 201, supra. 



OuTSTANDtNO [XTERESTS IN EnEMY VESSELS OR GoODS. 209 


OUTSTANDING INTERESTS IN ENEMY VESSELS 
OR GOODS. 

THE TOBAGO. 

[5C. Rob. 218(1804)] 

Case.] This was a claim to a captured Frencli vessel by a British 
resident as the holder of a bottomry bond on the ve.ssel, executed in 
lus fuMiur by the master of the ship before the commencement of 
hostilities between Groat Britain and France The claim was, 
howevc-r, rejected on the jrround that the Court could not recogmse 
hens on ,iu enemy vessel, even though created before the war, and 
even though m favour of neutrals or British subjects. 

Judgment.] Lord Stowell observed that the integrity of the 
transaction was not impeached. The question, however, was whether 
the Court could, consistently with the principles of law that governed 
its practice, afford relief. A bottomry bond given in peace to relievo 
a ship in distress was indeed regarded with favour by the Court. But 
could the Court recognise such bonds as titles to property, on which 
a claim for restitution could be founded in a Court of Prize ? The 
total absence of any precedent showed that that had not been the 
practice of the Court. A person advancing money on a bond of this 
nature acquired no property in the vessel; he acquired the jus in rem 
but no JUS in re until after appropriation by judicial process. The 
property, therefore, continued m the former owner. But if there was 
no change of property there could be no change of national character. 
Those lending on such a .security must take it subject to the risks of 
war. It was claimed, indeed, that the captor took the thing cum 
onere ; and this was no doubt true where the onus was immediately 
and visibly incumbent on it. But it was a very different thing to 
claim the same consideration for a mere right of action residing in a 
neutral. It was obvious, too, that claims of this character might be 
so framed that the Court could not examine them with effect, as being 
private contracts between parties who had an interest in colluding. 
The right of capture over enemy property, therefore, operated without 
regard to secret liens possessed by third parties. Nor did the right of 
capture operate on such liens in cases where the property itself was 
protected from capture. If such a claim as the present were allowed, 

14 


p.c. 
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a captor would be subject to the disadvantages of having neutral liens 
set up to defeat his claims on hostile property, whilst he could never 
entitle himself to any advantage from hostile hens on neutral property. 
All consideration of such liens or incumbrances must therefore be 
excluded 


On grounds both of principle and convenience, the Courts, m cases of 
maritime capture, reject all claims founded on lieii.s arising out of bottomry 
bonds, mortgages, the supply of necessaries, and bills of lading. Where 
such liens exist over enemy property m favour of neutrals or subjects they 
are overridden by the claims of the captor. Where they exist over neutral 
projx^rty in favour of enemies they cannot be attached by the captor (1). 
And this principle is applied by the British and American Courts equally to 
ships and goods. 

In Tke Mane Glaeser, 1 B. & C. P. C. 38, it was sought to distinguish a 
neutral mortgage from a bottomry bond. In a reserved judgment, Evans, F , 
fully considered the authorities. After dealing with those (including The 
Tohaqo) jjnor to the Declaration of Pans, 1856, he referred to The Hampton, 
o Wall. 372, where the Supreme Court of the Ihiited States decided that, 
“ In proceedings in prize and under principles of international law, mortgages 
on vessels captured jure belli are to be treated as hens subject to being over¬ 
ridden by the capture, not as jura in re, capable of an enforcement superior 
to the claims of the captors.” So in The Battle, 6 Wall. 498, the same Court 
dcf lared “ The principle is too well settled that capture as prize of war, jure 
belli, overrides all previous liens to require examination.” And in 1870, the 
French Prize Court decided against the claim of neutral British mortgagees 
of a Prussian vessel. In The Carlos F. Roses, 177 U. S. Rep. 655; Scott. 
1087, Chief Justice Fuller .said: “ The right of capture acts on the proprietary 
interest of the thing captured at the time of the capture and is not affected 
b,v' the secret hens or private engagements of the parties. Hence, the Prize* 
Courts have rejected m its favour the hen of bottomry bonds, of mortgages, 
for supplies and of bills of lading.” In The Rassia and The Nigretia, 
2 R. & J. P. C. 43 and 201, the Japanese Prize Court followed the same lines. 
Finally, in rejecting the mortgagee’s claim, Evans, P., adopted the following 
passage from Westlake’s International Law, Part II., 169. “ If a ship sails 
under the enemy flag, the character which her ow-ner or any of her part 
owners may have as individuals is immaterial. By accepting the flag they 
have placed themselves under its protection; if that fails then she may be 
captured and will be condemned, and no share which a friend may have in 
her will be saved. A mortgage or hen on a ship sailing under the enemy’s 
flag, whether it arises by contract or by law, as a factor's lien—unless it is a 
general law of the mercantile world, as that which gives the lien of freight— 
IS treated as a part interest in the ship and is not saved from the condemnation. 


(J.) Supra, p. 194. 
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But where money has been advanced by British inorehants on the security 
of the ship for its outfit before seizure, the practice, said Lord Stowell, in 
The Bclndere, 1 Dod. 353, has been for the Crown ex gratia to repay such 
advances. “ It was thought by the Court, and by the Government also, that 
it would be a harsh measure to make the British merchants sustain the loss 
of money so expended ” (m). 

Nevertheless, the hen of an unpaid vendor is, as wc have seen, recognised 
to the extent of supporting a re-transfer from an enemy consignee to a neutral 
l onsignor, in the event of the bankruptcy of the former (a). 


THE MARIE GLAESER. 

[1 B. & C. P. C. 38 (1914); [1914] P. 218.] 

Case.] The Mane Glaeser, a screw steamship owned by a German 
company, and flying the German flag left Barry for Archangel on the 
4th of August, 1914, some hours before the declaration of war between 
Great Britain and Germany. The following day, while still ignorant 
of the outbreak of hostilities, she was captured at sea and sent in with 
a prize crew to Glasgow. To the writ issued in the action for 
condemnation of the ship appearances were entered both on behalf 
of the German company as owners of the ship, by certain British 
shareholders in the company, by a Dutch company as mortgagees, 
and by certain Briti.sh firms in England claiming for disbursements, 
brokerage and neces.saries. 

Judgment.] The appearance of the owners, who were not repre¬ 
sented at the hearing, was ordered to be struck out ; the Court not 
being satisfied from the aifidavit filed that there were any special 
circumstances entitling them to appear. 

The claims of the shareholders and the persons who had claims for 
disbursements, brokerage and necessaries, Sir Samuel Evans equally 
had no difficulty m rejecting. If a shareholder invests his money 
in a vessel liable to capture he takes the risk. If a British share¬ 
holder wished to present his case as a matter of grace to the Crown 
it was open for him to do. The same considerations apply to persons 
who have advanced sums of money or rendered services such as 
brokerage. The Prize Court could not allow such claims. 

(w) See also The Aina, Spinks, P. C. 8, cf. The Odessa, [1916] 1 A. C. 145 
(pledgees). 

(w) Supra, p. 2U5. 


14 (2) 
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The position of the mortgagees, however, required more consideration, 
but in a reserved judgment Evans, P., held that tlieir claim could not 
succeed. 

The mortgagees were, he said, admittedly neutrals, and the mortgage 
was an honest business transaction. “ But the mortgagors remained 
and were at the time of the capture in possession of the vessel, and no 
reference to the mortgage was entered on the ship’s papers.’’ It was 
not quite accurate to say that the Prize Court had never previously 
adjudicated on the claims of a neutral mortgagee. There was an 
unequivocal dictum by Dr. Lushington on the matter in the case of 
The Aina (No. 1), Spinks, 8; Lord Stowell’s judgment in the Tobu<fo 
was to the same effect, and passages from that judgment had been 
expressly adopted by the Privy Council in The Ariel (11 Moo. P. C 119), 
where it was said, liens, whether in favour of a neutral or an enemy's 
ship or in favour of an enemy on a neutral ship, arc equally to be 
disregarded in a Court of Prize.” It was difficult to see in what respects 
a mortgage differed from a bottomry bond. It was no part of tiie 
duty of a British Prize Court to enquire what the German law of 
mortgages was. The Declaration of Pans, 1856, dealt only witli 
neutral goods on enemy ships, not with rights in the vessels themselvo'' 
Modern cases supported the principles of the older decisions. Tlie 
U. S. Supreme Court in The Hampton, 5 Wall. 372, in 18G6, hud decided 
that in proceedings in prize and under the principles of international 
law, mortgages on vessels captured jure Mb are to be treated only as 
hens, subject to being overriden by capture, not as jura in re, capable 
of an enforcement superior to the claims of the captors. Other foreign 
judgments supported this, and the claimants’ counsel had cited no 
decision nor the statement of any jurist to the contrary. The Court 
therefore had no hesitation in pronouncing that upon the authorities, 
upon principle, and upon grounds of convenience and practice, the 
claim of the neutral mortgagees must be rejected 

There was, moreover, another broad ground on which the claimants 
must fail. Even a.s.suming that they had a ” property ” in the vessel, 
the fact that the vessel was an enemy vessel, navigated by a German 
master in the commerce of the German Empire would be fatal to their 
claim. 


This case illustratc.s primarily the view taken by the l’]nglish Courts of the 
position of the neutral mortgagee. On the footing that a mortgage is a mere 
lien it seems well founded. Assuming that a mortgage gives an interest, not 
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of tlie nature of a mere security, but akin to part ownership, unguided by 
authority the editor would have doubted the justness of the reasoning used 
to support condemnation in the last part of the judgment. A neutral part 
owner, it is submitted, should be allowed time on the outbreak of war to 
sevcT his connection from the enemy and not be liable to have his share 
condemned when the vessel is captured at sea in ignorance of hostilities. The 
reasonmg of the Court is, however, to the contrary. 

As to the position of a claimant in the Prize Court, see the case of Tht 
Moire, infra, p. 261, 1 B. & C. P. C. 60, (1915) P. 1. To the editor, despite 
the judgments of Sir Samuel Evans in these two eases it would seem that the 
>. laimant is essentially in the position of a defendant, not a plaintiff in the 
action, and as such should be allowed to appear in all cases. 


Ceneral Notes.— Enemy Charneter of Goods generally, —'fhe question of 
the liability of goods, as having an enemy character, can now only arise as 
to goods found in enemy vessels (o). Art, 69 of the Declaration of London 
merely gave expression to the customary rule already referred to (p). It is 
also commonly recognised that the enemy character of goods depends on thi' 
enemy character of the owner (q). But this, as has already been pointed out, 
IS determined according to the practice of one group of States—including 
(iermany, Au.stria, France, Italy, and Russia—by the principle of nationality; 
'whilst according to the practice of another group of States—including Great 
Britain, the rnited States, Japan, Holland, and Spain—it is determined 
primarily by the principle of domicil (r). At the Naval Conference it was 
found impossible to reach any agreement on this subject. Hence the 
Dcclaiation of liondon. Art. 58, merely provided that the neutral or enemy 
character of goods found on board an enemy vessel should be determmed by 
the neutral or enemy character of the owner. This, it will be seen, makes 
no provision for determining the neutral or enemy character of the owner, 
and thus leaves the question between “ nationality ” and “ domicil ” open 
for future settlement. Meanwhile, the Anglo-American Courts will continue 
to apply the test of doniieil. 

'riiesc Courts recognise, in addition to domicil, other grounds of liability, 
such as the jxiascssion of a house of trade or an agricultural estate in the 
enemy country, or the conduct of a privileged trade; any of which will confer 
an enemy character upon property connected therewith, irrespective of the 
residence of the owner (a). It is conceived that the real principle underl 3 nng 
the British and American decisions is that of hostile association; the existence, 
that is, of some bond—implying protection and trade benefit on the one 

(o) Declaration of Pans, 1856, Art. 2. But see Reprisals Order in Council, 1917, 
infra, pp. 665—563. 

(p) See Tlie Carlos F. Roses, 177 U. S. 655; and p. 159, supra. 

Ig) See p. 201, supra. 

(r) See Pari. Pap. 1909 [Cmd. 4555]. 

(s) Supra, pp. 205—207. 
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hand, and subjection to the enemy control and contribution to his resources (t) 
on the other—which identifies the person in question w ith the enemy State, 
either fully, as in the case of domicil, or quoad all property connected w itli 
the source of hostile association, as in other cases. And it is this underlying 
principle—of which “ domicil ” is really only an application (w)—which really 
has to be contrasted with “ nationality.” But if the tost of ” nationality ” 
should be ultimately adopted, then, of course, the whole fabric on which the 
Anglo-American doctrine is built up would fall to the ground. 

Transffrs in transitu.—Art. 60 of the Declaration of London provided that 
enemy goods on board an enemy vessel should be deemed to retain their 
enemy character until they reached their destination, notwithstanding any 
transfer effected after the outbreak pf hostilities and whilst the goods were 
being forwarded. This, again, merely gave effect to the rule generally 
recognised that the enemy character of goods cannot ordinarily (j) be ehangi'd 
during their transit; which is itself based on the grounds set forth in the 
judgment in the Vroio Margarelha (?/). But under the British practice, 
transfers made before the war, even though priwu?/ucie valid, may be vitiated 
by proof that they were made m contemjilation of war and with a view to 
evade its consequences (z). 

Lien of an Unpaid Vendor. —Xotwithstanding the rule that transfers m 
transitu will not m general be valid if made after the war. Art. 60 of the 
Declaration of J.ondon provided that, if prior to the capture of goods consigned 
by a neutral to an enemy the former e.xiTcised, on the bankrupted of the 
latter, a recognised legal right to recover the goods, they regained their 
neutral character. This, whilst not otherwise impugning the rule that 
neutral liens over enemy goods may be disregarded (a), or the rule which 
forbids transfers in transitu after the war, yet recognised the lien of an unpaid 
neutral vendor, in so far as to treat as valid the re-transfer to him which took 
place upon the exercise of a right of stoppage in transitu on the bankruptcy 
of the enemy consignee, so long as this right was conferred by the law whuli 
governed the contract and had been exercised before actual capture. 'I'liis 
agrees in the main with the Anglo-American practice already described. 

(I) Including taxation, whether ordinary or extraoiduiari. 

(u) Although it has been sought to extend it bv the use of the term “ commcnial 
domicil ”. see vol. i. 208. 

(x) And saving the case mentioned below. 

(y) Supra, p. 204. 

(z) Supia, p. 20.>. 

(a) Supra, p 20.i. 
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RESTRICTIONS ON MARITIME CAPTURE. 

(0 THPl TIME OF CAPTURE ENEMY MERCHANT VESSELS 
ON OUTBREAK OF WAR 

THE BUENA VENTURA. 

[175 U. S. 384 (1899).] 

Case.] On the 25(11 of April, 1898, the United States issued a 
declaration of war ajiainst Spain, which, anione; otliei thmjfs, recited 
that a state of war had existed since the 21st of April. On the 22nd of 
April the Buena Ventura, a Spanish merchant v'essel, was cayitured by 
a United States cruiser off the American coast, and sent in for adjudi¬ 
cation. The Buena Ventura had arrived from Cuba at an American 
port about the ,31st of March, had left that port on the 19th of April; 
and was at the time of her capture proceediii}! to another American 
port for the pur]iose of taking; bunker coal At the time of capture 
those on lioard her were unaware of the war. On the 26th of April, 
1898, the President issued a proclamation providing, in effect—(1) that 
Spanish merchant vessels in any ports or places within the United 
States should be allowed till the 21st of May, 1898, inclusive, for loading 
and departure, and should, if met at sea, bo permitted to continue 
their voyage, if it appeared that their cargoes had been taken on board 
within the tune allowed, and subject to the condition of their not having 
on board any otticer in the naval or military service of the enemy or 
contraband, or any dispatch from or to the Spanish Government; 
and (2) that any Spanish merchant ve.ssel which, piior to the 21st of 
April, had sailed from any foreign port for any port or place in the 
United States, should be permitted to enter, di.scharge, and depart, 
and should, if met at sea, be permitted to continue her voyage to any 
port not blockaded. In the District Court a decree of condemnation 
was pronounced, and the vessel ordered to be sold; the proceeds, 
however, being deposited to abide the re.sult of appeal; but on appeal 
to the Supreme Court this decree was reversed, and the vessel released. 

Judgment.] In the judgment of the Supreme Court, which was 
delivered by Peckham, J. (6), it was laid down that, in view of the 


(6) Fuller, C.J., and Gray & McKenna, JJ., dissenting. 
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fact that enemy merchant ves.sels carryinf? on innocent commercial 
enterprise either at the time or just before the time when ho.-'tilitie.s 
began, were, according to the later practice of civilised nations, entitled 
to liberal treatment, the terms of the President s proclamation ought 
to receive the most extensive interpretation of which they were 
capable (c). The provision that “ Spani.sh merchant vesseK m any 
ports or places within the United States shall be allowed until May 21st, 
1898, inclusive, for loading their cargoes and departing " might be 
held to include (1) only vessels in port on the 26th of April, when the 
proclamation was issued; or (2) those m port on the 21st of April, 
when war was declared by Congress to have begun; or (3) not only 
those then m port, but also any that had sailed therefrom on or before 
the 21st of May, whether before or after the commencement of the 
war or the issuing of the proclamation. The Court preferred to adojit 
the last interpretation Although the jtroclamation did not in so 
many words include vessels which had sailed from the Ihnted States 
before the commencement of the war, such ve.s.sels were clearly within 
its intention, under the liberal construction which the Court felt bound 
to give. To attribute to the Executive an intention to exempt vessels 
which had sailed from the United States ports after the 21st ot April 
and before the 21.st of May, and to refuse it to vessels which had sailed 
before the 21st of April would be altogether unjustifiable. Hence, in 
the present ca.se, the vessel, although she had actually left a United 
States port on the 19th of April, must be released. In view, however, 
of the fact that at the date of seizure, the 22nd of April, the proclamation 
had not actually been issued, re.stitution would be granted without 
damages or costs (d). 


The terms of the proclamation issued by the President at the cominenc ement 
of the Spanish-Amencan war of 1898, afford an dlustration of what is .spoken 
of in the judgment as “ the later practice of civilised States ” in it.s more 
liberal form. Briefly, under that jiracticc enemy merchant ves.seU found 
either m or on their way to the national ports, after the commencement of 
hostilities, were, under certain conditions, exempted from cajiture, and 
commonly allowed to return unmole.sted to some port of their own country (e). 


(c) The Phoenix, Spinks, 1 Ecc. & Adm. 306, and The Argo, Spinks, P. C. 52. 

(d) The proceeds of sale were ordered to be paid over to the claimant without 

any deduction for costs m the proceeding.^, and subject only to a deduction of 
expenses properly incident to the custody and preservation of the property up to 
the time of sale. (e) Infra, p. 217. 
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In The Buena Ventura the Supreme Court gave to this practice, as embodied 
in the President’s proclamation, the broadest possible interpretation. In the 
ease of the Pedro, 17.5 U. S. 3.54, however, it w-as held not to apply to a vessel 
trading from one jxirt of the enemy to another, and carrying cargo exclusively 
for the enemy, even though under eontraet to proceed ultimately to a United 
States port. In The Panama, 176 U. S. 535, it was held not to apply to a 
vessel which, although otherwise within the piotection of the proclamation, 
was carrying an armament susceptible of use in war, and was moreover under 
contract to the enemy (Jovernment for use m war. In The Xadesdda, 
2 R. & .T. P. C. 108, it W'as held by .Jajianese Couits not to apply where an 
enemy vessel had remained in jxirt after the days of grace had expired This 
practice was embodied, with some modifications, in the H. C. VT. 1907. 
Rut in cases not covered by the Convention, vessels which enter an enemy 
port after the war will still remain subject to the ordinary rule of maritime 
capture (/). 


Ceneral Notes. — Position of Enemy Merchant Vessels on the Outbreak of 
War . (i) Under the Customary Imw .—Kneniy merchant vessels found in the 
national ports after the commencement of war remained liable to capture 
long after the practice of appropriating enemy property on land had been in 
general abandoned; the capture in such a ca.se ranking as a maritime 
capture (ji). But about the middle of the nineteenth century we notice the 
rise of a new usage, under which, in its more liberal form, enemy merchant 
ve.sscls, whether iii or on their way to the national jxirts, were allowed to 
depart, or to enter and dejiart, as the case might be, within a time fixed by 
proclamation, and thereafter to return unmolested to some port of their own 
country, .subject only to their being unarmed and not having contraband on 
board. This excejition to the ordinary rule of maritime capture was ba.sed 
on the ground that both good faith and mutual interest retjuired that vessels 
carrying merchandise to a country for the use of the inhabitants should be 
protected against the surprises of war. This practice began in 1854, when, 
on the outbreak of the Crimean War, Creat Britain and France allowed 
Russian merchant vessels then in British or French ports six weeks within 
which to load and depart, whilst vessels which had already sailed for such 
ports were allowed to enter and discharge their cargoes and return unmolested 
to any port of their own country not under blockade; Russia making similar 
concessions (/i). A policy similar in its general tenour, but varying greatly 
as to time and conditions, was followed in the subsequent wars. So, in the 
Austro-Prussian War of 1866, Prussia conceded to enemy vessels a period of 
six weeks’ grace. In the Franco-derman War of 1870, France gave one 
month’s grace to enemy vessels both m port or on their way to port; whilst 
Uermany purported to grant complete immunity from capture, although this 

(/) The Johanna Emilie, Spinks, 1 Eec. & Adm. 317. 

(g) As to the more rigorous practice of seizing such vessels in anticipation of 
war, see vol. i. 352. 

(h) Turkey, also, waived her right of seizing Russian vessels in Turkish ports. 
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was subsequently withdrawn. In the llusso-Turkiah War of 1877, Russia 
only granted to enemy vessels whieh were then in port time to unload and 
depart. In the ypamsh-American War of 1898. the I’^nited States, as we 
have seen, gave one month and exempted vessels on their return voyage; but 
Spain gave only five days, and did not in terms prohibit capture after departure 
or jirovide for the entrance or diseharge of vessels sailing for Spanish ports 
before the war(i). In the Russo-Japanese War of 1904, Japan gave seven 
days to enemy vessels already in port, and allowed vessels sailing prior to tlie 
9th of February to enter, unload and return, subject to the observance of 
ceitam conditions; but Russia gave only forty-eight hours, and did not 
exempt vessels on their return voyage. There was thus an inchoate u.sage of 
exemption, although it was not either suflieiently uniform or sulliciently long 
established to rank as an obligatory custom. 

(ii) Hague Convention VI. 1907.—The question was considered at the 
Hague Conference of 1907, and after prolonged discu.s.sion an agreement was 
reached, which was embodied in the Convention “relative to the status of 
enemy merchant ships at the outbreak of war ” But the terms of this 
Convention—representing as they do a compromise between the eonfiicting 
views of those who asserted and tho.se who denied the obligator! character 
of the usage which had recently ansen—are ambiguous and un.sati.sfactorv. 
and on some points le.ss liberal than the pra< tice prcvioiislv followed, at any 
rate b\ some States. The British Covernment, tluTcfore, m 192.5 decided to 
exercise tlie legal power of denunciation given under the Convention, and 
this country is, therefore, no longer a party to the ('onvention. In effect, 
the Convention jirovides as follows -Where a merchant ship belonging to 
one belhgeient is in an enemy port on the outbreak of war, it is desirable that 
it should be allowed to depart freely, eithm- immediately or after a sulticient 
term of grace, and to jirocecd ilircct, aftm- being furnished with a jmssport, to 
its jiort of destination or such other port as shall be named for it. I'he same 
provision is to apply to a ship which left its last port of departure before the 
war, and enters the enemy poit in ignorance of hostilities: Art. I. Where 
•sucli a ship IS preventral by cirtiimstances of force nuijeure from leaving within 
the time provided, it is not to be conli.seated, although it may be detained 
during the war without indemnity, or requisitioned subject to indemnitv : 
Art. 2(1). Enemy merchant ships which left their last port of depaiture 
before the war and are met with at .sea whilst ignorant of hostilities, are not 
to be confiscated; but they may be detained subject to an obligation to 
restore them after the war without indemnity, or they may be reijuisitioned 
or even destroyed subjei-t to indemnity and to the obligation of providing for 
the safety of the persons and the preservation of the papers on board. But 
after touching at a national or neutral port, and thus acquiring knowledge 
of the war, such vessels become siibj’eet to the ordinary law of war: Art. 3. 

(i) As no captures were made by Spain, the actual intent of the Government is 
not clear. 

(k) A yacht is not a “ merchant ship ”: sec The (Jermania, 1 B. & C. P, C. 365- 
[1917] A. C. 37.5. 
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Enemy cargo found on any such vessels may be detained during the war 
without indemnity, or may lie requisitioned on iiaynient of indemnity, either 
in conjunction with the ship or separately: Art. 4. These provisions are not 
to apply to merchant ships w hose construction indicates that they are intended 
to be converted into ships of war: Art. 5. It will be seen that Art. 1 state-, 
merely that “ it is desirable that departure should be allowed, and refers 
to any delav that may in fact be granted as a “ term of grace from which 
it seems that the exemption cannot be deinandc'd as of right. Hence it would 
still apiiear to be ojx-ii to a belligerent, as a matter of legal right, either to 
detain or to require the immediate departure of enemy vessels; although 
under oidmary circunistanc es a regard foi both national and neutral interests (I) 
will probublv ensure both ^x-rniission to leave and a reasonable |x?riod of 
grace. It is, no doubt, a distinct gam that such ^esseis arc exempted from 
capture on the return voyage, which was not always conceded under the 
earlier practice; and also that vessels which of ncces.sity oveistay their time 
or which are met at sea whilst unaware of the war are protected from con¬ 
fiscation. As to all such vessels, however, it is expressly provided that enemy 
cargo found on boaid ma\ be sequestrated or requisitioned, cither with the 
ship or separately, although it cannot be confiscated, (.lermany and Russia 
made loservations with rc-six-ct to those provisions which substitute 
sc'questratiim for confiscation m the case of enemy vessels met at sea in 
ignoram e of hostilities, and enemy cargo on board (.\rt'. 3 and 4, {laragraph 2), 
alleging that they bear hardly on States which, not having naval stations 
in different parts of the world, might often find it necessary to destroy such 
prizes and w ould then have to pay an indemnity. In view of these reservations, 
German and Russian ve.ssels will not. evc-n as between the signatories, be 
entitled to the protection accorded under these particular provisions. The 
exception set up as to merchant vessels '• whose construction indicates that 
they are intended to be converted into ships of war," is somewhat am¬ 
biguous (in); but in practice it would probably be applied, as m the case of the 
Panaimi (n), to any vt-ssels susceptible of armament and c.ipable of being 
used as commerce destroyers, including subsidised liners and other vessels 
under contract to their own Government for use m war. 

In the war of 1914, the Hague Convention VI. did not apply, since some 
of the iiclligcnts had not ratified it. Nevertheless, it was adopted by most 
of the (Ireat Rowers in the Orders issued by them. 

'Phe Order m Council (No. 1248) issued by the British Government on the 
4th of August, 1914, relating to the status of German merchantmen at the 
outbreak of hostilitu's, declared that the British Government would accord 
the .same treatment to German shijw as British shqis m German ports received, 
provided that information of such treatment reached them by midnight on 
Friday, the 7th of August. Subject to this provision, German merchant 
ships, “ which (1) at the date of the outbreak of hostilities were in any port 
to which this Order applies; (2) cleared from their last port before the 


(/) I.e , as to aiu neiitial cargo on board 
( w ) Supru , p ITS. 


(«) Supra, p. 217. 
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declaration of the %vir and after the outbreak of hostilities enter a port to 
■which this Order applies with no knowledge of the wai should be allowed to 
midnight on hridav the 14th of 4up,ust for loadin^ or unloading thnr cargoes 
and for departing from sueh poit 

Ihese piivileges were not extended to cable ships seagoing ships designed 
1o carry oil fuel oi to ships w hose tonnage exceeded 'i 000 tons gi oss or w host 
speed was fourteen knots or over Such ships wtie to rcinim liiblc on 
adjudication by the Prize Court to detention during the wai or to rccjuisition 
in accordance with the provisions of Convention VI Vnd these rrivileges 
also did not extend to merchant ships which showed bv their build that they 
were intended for conxersion into warships Such ships wcic declared liable 
on adjudication by the Prize Couit to condemnation is pi izc 

If no information of reciprocal treatment bv (.eitiiain reached tlu British 
tiovernment by the time mentioned ( ciinan ships iiid tluir cai^c cs were to 
be liable to capture and weie to be brought bcf< it the Piize ( ouit f rthwith 
for adjudication 

On the night of the 4th of Vugust 1914 the Secretary of State received 
the following notice from the t erman Ambas&vdoi — 

Ihe Imperial (TO\ernment will keep merchant aessels flj-mg the British 
flag internccl in Cerman harbours But will liberate them if the Imperial 
Government receives a counter undertaking ftom the British ( vernment 
within forty eight hours 

On the 5th of August, a copy of the above British Ordei m Council was 
communicated to the Ambassador of the I nited States in 1 ondon with a 
request that he cause enquiry to be made to the German t overnment as to 
whether the terms of the Order constituted an undertaking of the nature the 
German Government required and under which they would liberate merchant 
ships flying the British flig interned m German harbouis. 

On the 7th of 4ugust the following telegram, signeel by the United States 
Ambassador at Berlin was received 

Please state if Lngland has issued proclamation that she gives permission 
to enemy ships to leave British ports until midnight, August 14th If this 
IS so Germany will issue corresponding orders Reply through German 
Legation at Stockholm 

The Foreign Office having failed to obtain any further information as to 
the treatment accorded in I ermany to British ships and cargoes declared 
on the 7th of August that the above provisions of the Order would not come 
into operation Accordingly, all German ships in British ports were seized, 
but believing that the German Government would comply with Art 2 of 
Convention VI, the Crown refrained from asking the Prize Courts for an 
order of confiscation of those vessels engaged in ordinary commerce being 
content that they should be retained by the Admiralty Marshal until further 
orders (See The Chile, 1 B & C P C 1 ) 

Fifty SIX German vessels were thus seized Among the most important 
w( re the Hamburg Amerika liners Kronprtnzessin Cectlie, Prinz Adalbert, and 
hdgia, which m consequence of the declaration of war between Germany 
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and Franco on the 3rd of August, put into British ports to avoid capture, and 
not in pursuance of a commercial adventure undertaken and in process of 
being carried out before the declaration of war. Although permission was 
granted to the Kronprinzessin Cerilie and the Prinz Adalbert to leave before 
the expiration of the days of grace, these vessels took no steps to avad 
themselves of such permission. Under these circumstances, it was held that 
such ships could not claim the protection afforded by Arts. 1 and 2 of 
Convention VI., and they were accordingly condemned. 

'I'hc British counter proposal was not received in Berlin until the 8th of 
August, and consequently British merchant ships in tlcrman ports were 
detained (o). The negotiations between Germany and Russia and those 
between Belgium and Germany were also fruitless. \o da^s of grace were 
granted by Germany. .411 these enemy vessels in her ports, including Belgian, 
were .it once seized ( p). 

An Order in Council dated the 12th of August, 1914, similar to that of 
1th of .August, in relation to German merchant shijis, was issued relating to 
Austro-Hungarian merchant ships in British ports at the outbreak of hostilities. 
Information having reachetl the Secretary of State for Foreign Affairs that 
recqircK'al treatment had been accorded to British merchant ships and their 
cargoes in Austro-Hungarian jxirts, this Order in Council accordingly came 
into full force and effect. 

\ Decree in similar terms was published by the French Government on the 
4th of August, 1914, and the German Government reciprocally accorded days 
of grace to French merchant ships in (Jerman iwrts. 

H\ Art. 1 of the Italian Decree of the 30th of May, 1915, all enemy merchant 
ships found in Italian ports and territorial waters were to be placed under 
sequestration. By Art. 3 those found to be designed for conversion to ships 
of war were to be seized and handcil over to the Prize Court to ascertain and 
deti-rmine their fate. By Art. 4 those ships not so designed w’ere to remain 
under sequestration. 

Bv -Art. 3 of the Decree of the 17th of June, 1915, such ships might be 
requisitioned. It was declared that the Hague Conventions VI. and XI. 
would be observed, subject to the law- in force at the time and other provisions 
emanating from the Government. 

By a joint resolution of Congress, approved by the President on the 12th of 
May, 1917, President Wilson was authorised to take over for the United 
States the possession and title of any vessel within its jurisdiction which at 
the time of its entry was owned in whole or in part by any corporation, citizen, 
or subject of any nation with which the United States might be at war 
Accordingly, eighty-seven German ships were taken over and handed over 
to the United States Shipping Board. 

(o) See The Blonde and Others, 3 B. & C. P. C. 1031; [1922] 1 A. C. 313, and 
Pearce Higgins, Enemy Ships in Port, B. Y. B. I. L. 1922—23, 55. 

(p) On the application of Convention VT. by the British Prize Courts, cf. The 
Blonde, [1922] 1 A. C, 313. The CAdr, [1914] P. 212; The Outenfels, [1910] 2 A. C. 
112; The Concadoro, [1916] 2 A. C. 199; The Turul, [1919] A. C. 515; The 
Oermania, [1917] A. C. .375; Procurator xn Egypt v. Deutsches Kohlen Depot 
Gessellschaft, [1919] .A. C. 291; The Mane Leonhardt, [1921] P. 1, &c. 
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(ii) EXEMPTIONS FROM MARITIME CAPTURE ARISING 
FROM NATURE OF EMPLOYMENT. 


(a) Coastal Fishing Boats and Vessels engaged in Scientific 
Missions. 

THE PAQUETE HABANA AND THE LOLA. 

[See vol. i., 1 ] 

In this case the Ihnted States Supreme Court decided that, indepondcntly 
■ijf Treaty and apart from comity, it was an established rule of international 
law that coastal fishinj? boats, together with their crews, cargoes and equipment, 
even though belonging to an enemy, should be exempt from capture, so long 
as they were unarmed and engaged in the pursuit of their peaceful calling. 
In the same case, the praetice of e.xemption, as regards vessels employed m 
iieographical or scientific discovery, and as regards projxrly connected with 
the arts and sciences, was recogni.sed and approved. 


THE BERLIN. 

[I B. & C. 1>. C. 29, [1914] P. 265 ] 

Case.] On the 5th of August, 1914, the Berlin, .i German drift 
fishing sailing cutter of 110 metric tons, owned hy the Emdcn Herring 
Fishing Co., a German company, was captured aliout 100 miles from 
the British coast and some 500 miles from Emden, her home port, hy 
H.M S. Princess Royal. She earned a crew of fifteen hands, and hud 
been fishing in the North Sea for about a week, haxnng on board as 
many as 500 barrels, available, for the storage of herrings caught. 

Judgment.] Sir Samuel Evans followed and cited with approval 
the judgment of Mr. Justice Gray in the Paquete Habana. He referred 
also to the decisions of the Japanese Prize Court in the Michael (q), 
and the Alexander (r), and to Art. 3 of the Hague Convention XI. 
1907. In this country he did not think any decided and reported case 
had treated the immunity of such vessels as part or rule of the law of 
nations. But after a lapse of a century it had become a sufficiently 
settled practice of the law of nations that fishing vessels plying their 
industry near or about the coast, though not necessarily in territorial 


(?) 2 R. & J. P. C. 80. 


(r) 2 R. & J. P. C. 86. 
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•waters, in and }ty which the hardy people who man them gain their 
livelihood are not properly subjects of capture in war so long as they 
confine themselves to their peaceful calling. The rule was founded on 
considerations of humanity for a poor and industrious class of men, 
whose sole means of livelihood was coa.stal fishing, the injury to whom 
would he far greater than any possible gain resulting from the seizure 
of their vessels to the enemy State. 

The Berlin, however, was a very different tyjie of vessel than those 
which the rule of international law was de.signed to protect. By 
reason of her size, equipment, and voyage she was not within the 
category of coast fishing vessels entitled to freedom from capture. She 
was a deep sea fishing ve.ssel engaged in a commercial enterpiise 
forming part of the tiade of the enemy country. Condemnation, 
therefore was decreed 


•Art. 3 of the Hague Convention XI. 1907, rciioats the eustomars lule as to 
exemption of coastal fishing vessels, and applies also to small boats emploved 
in local trade. As to deep sea fishing vessels, c.f. The Kotik, 2 R. & J. P. C 9o, 
and The Lfsnik, 2 R. & J. P. C. 92, decided by the Japanese Prize Court. 
.\s to vessels engaged m local trade, c.f. The Maria, 1 B. & t'. P. C. 2.39. where 
a Turkish sailing vessel of 27 tons engaged in general coasting trade seized at 
Alexandria was condemned on the ground that Turkey had not ratified 
Hague Conventions VI. and XI , and that apart from these there was no 
customary rule as to a vessel not a coastal fishing vessel. In H.M. Pioeurator 
in Egypt v. Diutschis Kohlen Depot, 3 B. & C. P C. 264, a number of tugs, 
lighters, motor boats and other craft seized in the harbours of Port Said and 
Suez were held to bc> neither w'lthin Convention VI. and Convention XI.— 
they were not merchant ships, nor “ vcvssels exclusively engaged in local 
navigation c f. The ErangheliMna. Fauchille, .lurispr. Franc, 423. 


(h) Cartel Ships. 

THE DAIFJIE. 

[3 C. Kob. 139 (1800).] 

Case.] Durino war between (Ireat Britain and Holland, two Dutch 
vessels were captured by the British whilst on a voyage from the Texel 
to Flushing. Restitution was claimed on the ground that they were 
proceeding to Flushing for the purpose of taking on hoard some 
exchanged prisoners for conveyance to England, and were thus in the 
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position of cartel ships In the circumstances of the case, it was held 
that, although the vessels did not strictly come within the limits of the 
protection accorded to cartel ships, yet they ought to be restored. 

Judgment.] Lord Stowell observed that the jiractico of e.xempting 
cartel ships from capture, although not ancient, was one deserving 
favourable consideration on the same grounds as all other commercm 
belli. On general principles such ships were protected both in carrying 
prisoners and in returning from that .service. In the present case,, 
however, the vessels were not at the time engaged in such service, and 
it was strictly tlie employment and not the future intention tliat 
earned protection. Nevertheless, .such protection might, he thought, 
properly be extended to a case where ves.sels had already entered on 
their functions liy being put into a state of actual equipment for such 
employment. The evidence, moreover, went to show that, notwith¬ 
standing considerable imprudence in the ])roceedings of these vessels, 
there was an honest intention to proceed to such emplo} ment; and for 
that rea.son the ves.sels would be re.stored, although subject to tlie 
payment of costs 

Note. —Enemy vessels actually engaged m cartel service are e.xempt from 
capture, both when carrying exchanged prisoners, when leturning from such 
service, and—as we may gather from the decision in The Daifjie —even when 
proceeding to take up such set vice, so long as that intention is clearly 
established (.9). But such vessels will forfeit their privilege if they engage m 
mercantile traffic or otherwise abuse their position (I). 


(c) Hospital Ships. 

THE OREL. 

[2 Russ. & .Jap. Prize Cases, S-JJ ] 

Case.] On the outbreak of the Rus.so-Japane.se War the Orel, a 
steamship belonging to the Ru.s.sian Volunteer Fleet, was chartered 
by the Rus-sian Red Cro.ss Society for use as a hospital .ship. Her 
intended use was officially notified to the Japane.se Government, under 
the terms of the Hague CWvention of 1899 («), and a request for 

(a) But .see La Glcnre, 5 C. Rob. at 198. 

(<) See The Venvs, 4 C. Rob. SSS; La Roatne, 2 C. Rob. 372. 

(m) Now replaced by X. of 1907; see Art. 2. 
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consffjuont exomption agreed to. After being equipped for that 
pur])(i.se at Toulon, .she was attached to the .second Pacific Squadron, 
anil juocecdcd with that .squadron on its voyage to the East. After 
the liattle of Tsushima .she was captured by a Japane.se ciui.ser, and sent 
in lor adjudication on the ground of having a.ssisted in the warlike 
o])e rat ions of the enemy. At the trial it was proved that, in the course 
of her Aoyage to the East, .she had received on board pri.soners (x), not 
being sick or wounded, for transport; that she had taken on board 
and carried material for military u.sc, and that she had also discharged 
for the tleet services which are u.sually performed by a reconnoitring 
vessel. On those grounds both ve.ssel and cargo were condemned. 

Judgment.] The Sasebo Prize Court held that a hospital ship could 
only enjoy the privilege of inviolability when solely engaged in the 
work of relieving the sick and the wounded; and that, both by the 
geneial law and the .stipulations of the Hague Convention, she became 
liable to capture if used for military purpo.se.s. The Orel, although 
lawfully equipped and duly notified as a hospital .ship, had undoubtedly 
been guilty of aiding the military operations of the enemy, and wa" 
thcicfore subject to confiscation according to international law. 


This dcusion is in accordance with .\rt. 4 of the H. C. III. 1899, by whicli 
the signatories agree not to employ hospital ships for any military purpose 
which necessarily implies a forfeiture of the e.xcmption accorded to siuh 
vc.ssels by Art. 1 in the event of default (y). The decision is especially note- 
worth\ m treating the carnage of prisoners as a “ military purpose " within 
the iiuanmg of the Convention; a conclusion quite justifiable in the conditions 
of miKlern naval w.ir. 

The Hague (Convention X. 1907, deals with the employment of hospital 
ships. In Till’ Ophelia, 1 B. & C. P. C. 210; 2 ib 150, both the Crown and the 
(Jermaii (iovernment relied on the provisions of this Convention. Evans, P.. 
dealt with the case uixni the same basis, avoiding all enquir3' as to whether 
in the I ircumstances it applied. The Ophelia was a (lennan steamship which, 
on the 10th of .August, 1914, “ was refitted as a hospital ship b_v the Hamburg- 
Anienka Line for the (lennan (Iovernment.” On the 11th of September, the 
(Jernian (Jovernmeiit issued a certificate declaring her to be a hospital ship 
and subject to Arts. 1 and 4 of the CJonvention and that her name had been 
conimiimcated to the belligerent Powers. On the 8th of October she fled 
from a British submarine, and on the 18th of October she was captured and 

(x) In the sense, that is, of persons taken from neutral prizes. 

(y) The provisions of Art. 4, Hague Conventions X. of 1907, are similar; supra, 
pp. 162—164. 


r.c. 


15 



22G Restriction.s on Maritime Capture—Exemptions. 


taken into Yarmonth. On board were found 1,220 Verev's lights, rockets 
and flares suitable for signalling, of which no satisfactory account was given. 
When about to be boarded, a number of books and documents were thrown 
overboard and others sub.sequently burned. She had shortly before sent a 
wireless message in secret code to a German signalling station. On the only 
occasion on which she went out to render assistance after a German naval 
disaster, although only .sixty miles away, she only arrived forty-eight hours 
afterwards, and no sick, wounded or shipwiecked person had ever been 
received on board 

Mvans, P., found that the Ophelia had never m fact rendered, or seriously 
attempted to render, any service for which she was certified; “that her 
construction and equipment, although to sonic extent made adaptable, were 
not well adapted for the purposes of a hospital ship: that she was well adapted 
for the purpose of acting as a signalling ve.ssel; that considerable signalling 
appliances had been used; and that no satisfactory account was given of why, 
how or when they were used; and that her officers complied and were at all 
times ready to coiiiplv w ith any ordc*rs from the German ships of war or ships 
on auxiliary service.'’ Of the .spoliation of papers he took a .serious view. 
The conduct of hosjiital shijis should be beyond suspicion. “ About the 
innocence of hospital .ships from engaging in warlike services, there ought to 
be no question. Their records .shou Id be clean. If they are. their presoi vation 
would be an additional safeguard agaiii.st capture. If they are not ])reservcd, 
but destroyed, the inference that, if produced, they would be .silent but 
eloc(uent witnesses of guilty practices, would be strong " (z). He therefore 
held that the Ophelia was not constructed, adapted or usc'd for tlii' special 
and sole purpose of affording aid and relief to the wounded, sick and ship¬ 
wrecked, and that she was adapted and u.sed as a signalling ship for niilitarv 
inirpoac'.s. She had therefore forfeited the protection claimed undiu the 
Convention. On appeal to the Privy Council this decision was affirmed 


(ill) Exemptions arising from place of capture; (a) In nential teiritoiial 
w aters; (b) on neutral ships, infra, pp. 346, 446. 


Genurm. Notes..— Exceptions to the Right of Maritime Capture. —Apart 
from the exemptions attaching to enemy merchant vessels on the outbreak 
of war already considered (a), the chief exceptions to the ordinary right of 
maritime capture, resting either on custom or convention, are the following;— 
Knemy jiroperty, not being contraband, found on board neutral vessels. 
'Phis IS probably the most wide-reaching of the existing exemptions, and 
rests, as we have seen, on the Declaration of Paris, 18.56(6). (2) Coastal 
fishing vessels with their crews and apparel, as well as small vessels employed 
in local navigation, so long as, in either case, they are not employed for 

(z) See the Johanna Emilie, Spmk.s, P. C. 12, Kent, Commentaries, 1, 1.58 
(12th edit.). 

(a) Supra, p. 215. (6) Art. 2, supra, p. 201. 
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military purposes. As regards fishing vessels, this exemption, although 
originally a iiiattcT of treaty or comity (c), may probably be said to have 
become an obligatory custom before the end of the last century (</), and has 
now been confirmed and extended by the H. C. XI. 19<J7. This, amongst 
other things, provides that vessels e.xclusively employed in coast fisheries, as 
■well as small boats employed in local trade, shall be exempt from capture, 
together with their apparel and cargo; although such exemption is to cease 
if they take any part in the war. 

A distinction has been drawn (supra, ji. 222) between coastal and deep sea 
fishing vessels, which was recognised by Prize Courts of England and France 
in the war of 1914—18 as it had been in the Russo-Japanese war. Germany 
on the other hand seems to have made no di-stmction, but in her submarine 
warfare sank indiscriminately coastal anti deep sea fishing vessels and vessels 
engaged in local trade. All the belligerents captured and interned members 
of the crews of such vessels if of military age(e). But vessels within the 
purview' of .4rt. 3 of H. C. XI. cease to enjoy immunity the moment they 
engage in any act of hostility whatever. (3) Vessels charged with religious, 
Si lentific or philanthropic missions. This exception was also founded on 
usage, which may be said to have become obligatory (/), although now 
confirmed by the same Convention: .\rt. 4. (4) Hospital ships are exempt 

from attack and capture by Art. 1 of the H. C. X. 1907, although subject to 
the conditions and limitations already referred to, including a condition that 
they shall not be used for military puriKises (g). (5) Cartel ships are employed 

in the transport of exchanged prisoners. They are, from the very nature of 
their employment, treated as exempt from capture both rundo and redeando (h). 
(6) Finally, even if the vessel herself proves to be lawful prize, it is usual, by 
the custom of the sea, to treat as exempt from confiscation the personal 
effects, both of the master and crew and of any passengers, found on board (i). 
An immunity from seizure is sometimes claimed for vessels compelled to put 
into an enemy port m distress, or disabled on the enemy coast; but such an 
immunity—although sometimes conceded as of grace (j) and although 
approved by the Institute of International Ijiw so far as relates to vessels 
putting into an enemy jxirt in ilistress (k )—is certainly not obligatory, and is 
scarcely likely' to become so (/). Besides these eases of complete immunity 
there are also certain particular restrictions on the ordinary right of capture 
demanding attention. 

Crews of Enemy Merchant Ships Captured by a Belligerent. —Seamen 
engaged in the navigation of enemy merchant vessels are, as we have seen, 
commonly regarded as having an enemy character irrespective of their 

(c) Hall, § 148. 

(d) See The PaquUe JJabana, vol. i. 1. 

(e) Oppenheim, ii. § 187. 

(/) Westlake, li. 138; Oppenheim, n. § 186. 

(g) Supra, p. 224, Oppenheim, ii. § 206. 

(h) Supra, p. 223. (t) Westlake, ii. 133. 

(3 ) Halleck, u. 107. (fc) Westlake, u. 140. 

(1) Hall, § 145; Oppenheim, ii. § 189. 

15 (2) 
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nationality (»i). Hence on the capture of the vessel they were formerly 
liable to detention as prisoners of war; this being justified on the ground of 
their fitness for use on war vessels and transports. 'I’he capture of such 
persona is, however, regulated by the H. C. XI. 1907. This provides, in 
effect:—That when an enemy merchant ship is captured by a belligerent, 
such of its crew as are nationals of a neutral State shall not be made prisoners 
of war, and that the same rule shall also apply to the captain and officers, 
being neutrals, who agree in writing not to serve on an enemy ship during the 
war (Art. 5); that even where the captain, officers, and members of the crew 
are nationals of the enemy State they shall not be made prisoners of war. 
provided they undertake by formal promise m v\riting not to engage whilst 
hostilities last in any service connected with the ojierations of war; and that 
the names of alt persons entering into .such engagements shall be notified to 
the other belligerent, who is forbidden knowingly to employ them during the 
war: Art. 7. But these provisions will not apply to ships that take part in 
hostilities: Art. 8. 

During the war of 1914 (the Hague Convention XI. being inaiiplicable), 
the question of the detention of officers and men of the mercantile marmi' 
was com])licatcd by the various agreements for the exchange of prisoner^ 
made from time to tune and by the elaim of belligerents to detain civilians of 
military age. This was further complicated bv the raising of the age limit foi 
military service ns the available man-power decreased. In Austria the limit 
reached fifty-five, but in the agreements with the Allies Cermany accepted 
fort\-five as the limit. Nevertheless, the British (Joveniment alw.ivs 
maintained their right to retain civilians, whether of military age or not, 
“ the detention of whom might be considered desirable for military reasons." 
On this ground numerous civilians were retained who were certainly incapable, 
by reason of their age. of military service m the field. 

By the Anglo-Cerman Agreement of the 9th of August, 191(1, which came 
into force on the 2nd of .January, 1917, all civilians over forty-five, including 
officers and men of the mercantile marine, were to be exchanged. Till this 
moment the onlv arrangement was for the e.xchange of ships’ boys under 
seventeen and seamen over fifty-five On the 2nd of January (Jermany 
held eighty mertaiitile captains over forty-five, and, in spite of the new 
agreement, obstinately continued to treat them as military prisoners of war. 
Iditil a late date in 1918, no merchant officers or seamen were released, except 
in cases of severe illness, and no general exchange took place. Under the 
Anglo-Ccrnian .Agreement of .July. 1917. 2,0(X) invalid civilians interned in 
Oermany were to be transferred to the Netherlands. The Anglo-Ottoman 
Agreement of A])ril, 1918, provided for the reciprocal repatriation of all the 
civilian subjects of the Contractmg Powers desiring to return to their own 
country. By the Anglo-German Agreement of October, 1918, civilians, 
including all officers and ratings of the mercantile marine, were, regardless of 
age and sex, to be repatriated if they so desired (n). 

(m) Supra, pp. 26, 32. 

(w) Pari. Pap. 1917 [Cd. 8690]; ibid. 1918 [Cd. 9024]; ibid. 1918 [Cd. 9147]. 
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I'onlal ('orrespondence. —Under the customary law, mail ships, whether 
<‘m'my or neutral, were not exempt from the ordinary incidents of war, except 
by virtue of special agreement. The Argun, 2 R. & J. P. C. 46, belonging to 
the (Jhinese Eastern Railway Company, formed jiart of the Russian Volunteer 
Fleet. She was captured by the Japanese when carrying mails. It was held 
b\ the Japanese Prize Court that enemy mail ships arc liable to capture 
unless there be a sjiecial agreement between the belligerents. The money 
on board was confiscated. A usage in exemption of postal correspondence 
'was, indeed, in course of growth, although not sufficiently well-established 
to have become obligatory (o). By the H. XT. IflUT, how'cver, it is provided 
that the postal corresponilence of neutrals or belligerents, whether official or 
private, which may be found on board a neutral or enemy vessel at sea, shall 
Ix' inviolable. If the ship is detained, then such correspondence must be 
forwarded to its destination by the captor with the least possible delay; 
although this will not apply to corresjiondence which is destined to or 
jirocecding from a blockaded port: Art. 1. At the same time, it is expressly 
jirovided that the inviolability of jiostal correspondence shall not exempt 
neutral mail ships in other resiiects from the laws and customs of war, 
r [/., visit and search; although they are not to be searched, except when 
absolutely necessary, and then only with as much consideration and cxiiedition 
as possible; Art. 2. The result is that mail ships, e.xcept where expressly 
exempted by treaty ( p), still remain subject to the oidinary incidents of war. 
If the mail shiji is an enemy vessel, she may be taken as prize, although in 
such case the jiostal correspondence is inviolable, except as aforesaid, and 
must be forwaided by the captor to its destination. 

This Convention, as we have seen, was not binding during the war of 1914. 
Finding that the Central Powers were abusing the immunity granted to 
mail-bags, the Allies availed themselves of their right to open and examine 
all mail-bags earned by neutral vessels, and to seize all contraband articles, 
especially rubber gixids, securities, letters containing infoi niation, and 
propaganda literature. In spite of neutral protests this action was 
mauitained {q). 

Parcel post is not within the Convention. In The Simla, 1 B. & C. P. C. 281, 
a number of parcels of miscellaneous character were sent by parcel post by 
Uerman colonists in German East Africa to jiersons in Germany by the 
German mail boat Emir, which was captured by a British warship and taken 
into Gibraltar. The parcels were rcshipped m the British S.S. Simla, and 

(o) As to the course of usage in this respect, see Lawrence, War and Neutrality, 
189. On the arrest of the German mail steamers, Bundesraih and General, in 
1899 {infra, p. 537), the German Government merely uiged that it was highly 
desirable that such ships should not be stopped. In the case of The Pnnz 
Heinrich, in 1904, the whole mail was seized by the Smolensk, the mail bags for 
Japan being confiscated, and the rest sent on after much delay: see p. 175, supra. 

{p) As to which, see vol. i. 293. 

{q) By United States, see Pari. Pap. 1916 [Cd. 8173, 8223, 8261, 8294, and 8438]; 
by Sweden, 1916 [Cd. 8322]; by Holland, xxiv.. Rev. de Droit Int. Pub., p. 79; 
Garner, c. 34. 
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seized by the Customs on arrival m the Port of London. They were condemned 
as not being included within the Hague Convention. In The United Stales, 
2 B. & C. P. C. 390, manufactured articles from German factories w ere shipped 
by parcel post on board a Danish vessel at Copenhagen for America. These 
goods were held to be enemy property, and, under Art. 4 of the Reprisals 
Order in Council of the 10th of March, 1916, of enemy origin, and conseiiuently 
to be detained until the conclusion of peace. The same order was made in 
The Frederick VIII., 2 B. & C. P. C. 395, where German Government bonds 
were sent by an enemy bank in Berlin to Copenhagen for transiuussion to a 
bank in Chicago, and were discovered among the mails on board. 


CAPTURE AND ITS INCIDENTS 

(i) WHAT CONSTITUTES A VALID CAPTURE. 

THE EDWARD AND MARY. 

[3 C. Rob. 30.'. (1801).] 

Case.] During war betiveen Great Britain and France, the Edward 
and Mary, a British merchant vessel, having become separated from 
her convoy during a storm, was brought up by a French privateer, and 
ordered to he to until the weather had moderated. This order was 
complied with, but before the prize was boarded by the captors,. 
H.M.S. Arethusa came in sight, and thereupon gave chase to and 
ultimately captured the privateer Meanwhile the Edward and Mary 
made her escape and regained her convoy. Subsequently, a claim to 
salvage, as on recapture, was made by the Arethusa. The validity of 
this claim depended on whether there had been an effective capture 
of the Edward and Mary by the privateer. In the result the claim 
was allowed on the ground that, for the purposes of capture, it was 
sufficient if the prize had pa.ssed under the actual control of the enemy. 

Judgment.] Lord Stowell, after adverting to the facts, said that 
he could not agree with the contention that this was not a true capture. 
The sending of a prize master on board was indeed a very natural 
overt act of possession, but it was not by any means essential to 
constitute a capture. As the merchant vessel was compelled to lie to 
and obey the direction of the French vessel and to await her further 
orders, she was completely under the dominion of the enemy. There 
was no ability to resist and no prospect of escape There had been 
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many instances of capture where no one had been actually put on board 
the prize; as where ships had been driven on shore or into port. But 
as there was a doubt whether the vessel had been retaken ” within 
the meaning of the term used m the Act of Parliament, 33 Geo. III. 
c. 66, he would award salv'age as for a recapture, under the general 
mercantile law. 


As between captor and prize, a capture will be deemed complete as from I 
the tune when the former takes effective po.sse&sion wnth intent to retain (r). 
Jtut possession in such a case may be either actual or constructive. What 
usually happens is that the prize makes .surrentler or submission, as by 
striking her colours (it), whereujjon actual po.ssession is taken by the captor, 
and a prize master, whether with or without a jirize crew, is put on board (<). 
Hut this IS not mdisjiensable. And if a ves-sel lies at the mercy of the captor, 
oi if she obeys the directions and orders of the captor, this will be regarded 
as a constructive iiossession, and the capture will be effectual (m). The mere 
fact of capture does not. indeed, before condemnation, vest the property m 
the captor; but it confers on him, as against all other ix“r,sons, a right of 
possession, and also imiw.ses on him certain consequential duties and liabilities. 
The date of capture is important, for the reason that if condemnation should 
follow, its effects will relate back to that tune (x) But if the captor loses 
possession or abandons the prize, the effect of the original cajiture will cease, 
and anyone who subsequently acquires laissession will be treated as sole 
cai)tor(!/). 

Originally the owner of a captured ship did not lose his prcqierty in the 
vessel until it had been taken to a place of security b\ the original captor. 
It was provided by Chapter 287 of the Consolato del Mare that if a ship were 
recaptured fiom the enemy it was to be restored to the former proprietors on 
payment of a reasonable salvmge if such recapture took place before the 
captor had secured the vessel to himself in a place of safety. Commenting 
upon this provision. (Jrotius says: “ It has been established as a rule of 
nations that he is understood to hav'e captured a thing who detains it in such 
a manner that the other has lost a probable right of recovering it. . . . So 
that things are considered as captured when they are brought within the 
boundaries or infra praesidiu of the enemy ” (Lib. iii., c. vi.. s. 3, i.). 

For the question as to when the property vests in the captor, see Recapture 
and Salvage, pp. 281—289. 

(r) Strictly it is onlj then that the property becomes “ prize.” 

(.») As to the effect of this, see The Rebeckah, 1 C. Rob. 227. 

(t) See The Resolution, 6 C. Rob. 13. 

(m) See The Hercules, 2 Dods. at 362; and, as to seizure by agreement The 
Oroltus, 9 Crancli. 368. But submission to a force not known to be hostile will 
not have this effect- La Esperanza, 1 Hagg. 85. 

(x) Andersen v. Marten, 1908, A. C. 334. 

(y) The Dihgentia, 1 Dod.s. 404; Hall, § 149. 
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An effective capture may be either “ separate ” or “ joint,” although as 
regards a joint capture the onus of proof will ahvays lie on the claimants (z). 
A capture may be “ joint ” either as between two or more national vessels; 
<jr as between British and allied vessels; or as between land and naval forces. 
In each case, moreover, a claim to “ joint capture ” may be established by 
proof either of co-operation or of association (a). As between two or more 
vessels, in order to establish a claim to joint capture by virtue of co-ojicration, 
the claimant must prove that he either assisted in or contributed to the 
capture—although m the case of warships this will be presumed if the claimant 
was in sight of both captor and prize under circumstances calculated to 
encourage the one and intimidate the other (6); whilst in order to establish 
a like claim by virtue of association, it must be shown that the claimant, 
even though not present, was engaged in some joint enterprise or service 
under the same immediate command—as wheie vessels are told off to maiutain 
a blockade, or to cruise together on some sjieeial service—and that the cajiture 
was incidental thereto (c). As between British and allied ships of war the 
same principles are applied, at any rate m a case where the adjuduation falls 
to the British Courts. Where a joint capture of this kind has been effected, 
the custody of the prize will ordinarily belong to the actual cajitor, or. if both 
ships were actual captors, then to the senior commander (d); whilst the right 
of adjudication will fall to the Court of the captor having custody, with jiower 
to apportion the proceeds on the usual jirinciples (c). If a joint captuie is 
proved, the share of the claimants will in general be determined by the law 
of the Court of adjudication. In English law, unless otherwise provided by 
statute, each vessel shares in proportion to its relative strength; whilst the 
distribution between those on board is determined by Royal Proclamation. 
As between land and sea forces, in order to establish a claim to joint capture 
it must bo shown that the claimant cither rendered material assistance 
contributing to the capture, or that the two forces were associated in some 
common enterprise of which the capture formed a part (/). 

(z) The John, 1 Jlods. 363; and, as to restrictions, the Naval Prize A< t. 1864, 
8 . 36. 

(a) The Banda and Ktrwee Booty, L. R. 1 A & E. 109, Manual of Naval t’nzo 
Law, Arts. 252, 253. 

(b) The SpaMer, 1 Dods. 359; La Melanie, 2 Jlods. 122; Manual of N'aval 
Prize J>aw, Art. 255. 

(c) The Nord'itein, 1 A(ton, 128, The Hannoiiie, 3 C. Rob. 318, The (Jndlnnme 
Tell, Edw. 6, La Henriette, 2 Dod.s. 96; Manual of Naval Prize Law, Art 2.54. 
But this will not apply to vessels not having a military character: The. ('ape of 
Good Hope, 2 C. Rob. 274. The principles governing the distribution of “ prize 
bounty,” as to which see the Naval Prize Act, 1864, ss. 42—44, and p. 274, 
infra, are somewhat stricter, and arc directed rather to the reward of personal 
service than favourable situation, in virtue of which claims based on the rule of 
sight or mere association are for the most part rejected: see Rayo, 1 Dods. 42; 
La Clorinde, 1 Dods. 436. 

(rf) Manual of Naval Prize l^aw, Art-s. 259, 260. 

(e) Naval Pnze Act, 1864, s. .35. 

(/) The Doidrerht, 2 C. Rob. 55, La Bellone, 2 Dods. 343. 
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In Tilt Feldtmrschall, 3 B. & C. P. C. 548, joint naval and military operations 
'were commenced in the summer of 1916 for the occupation of German 
East Africa under Admiral Charlton and General Smuts. In the concen¬ 
tration on the port of Dar-es-Salaani, the naval forces, after bombardment, 
obtained its surrender and took possession of the town a few hours before 
the entry of the land forces, which were encamped just outside and waiting 
for the cool of day to take part in the attack. Upon taking possession, the 
naval forces seized the FeldmarscMll as prize. The claim of the land forces 
to share in the prize as joint captors was rejected by the Naval Prize Tribunal 
on the ground that it is not sufficient that the capture should take place in the 
I'ourse of a joint enterprise; that the Feldmarschall uas captured by the 
Fleet alone and could, in fact, together with the town have been captured 
many days before had not General Smuts requested Admiral Charlton to 
await the arrival of the military. Sir Guy Fleetwood Wilson dissented from 
the judgment of Ijord Phillimore and Sir George Callaghan on the facts. In 
his opinion, there was a contribution of actual assistance by the land forces, 
as well as a preconcerted plan, such as to entitle them to share m the proceeds 
of the vessel. 


(ii) THE DUTY OF BRINGING IN FOR ADJUDICATION AND 
ITS QUALIFICATIONS. 

THE FELICITY. 

[2 Dod-son, Adm. Rep. 381 (1819).] 

Case.] During war between Great Britain and the United States, 
the Felicity, an Ameriean ve.ssel, was captured by H.M.S. Endymion 
whilst on a voyage from Cadiz to Boston. The vessel was at the time 
in a leaky state, and there was considerable doubt as to whether she 
could be brought to a Biati.sh jiort without assistance. The Endymion, 
moreover, haAnng been detached on .special service with a view to 
engaging an enemy vessel of .superior force, could not afford to lessen 
her strength liy putting a prize crew on board. Hence it was 
determined to destroy the prize, and the crew having been transhipped, 
both vessel and cargo were accordingly burnt. It subsequently 
appeared that the Felicity was trading under a Briti.sh license {g), and 
was therefore strictly exempt from capture; but this fact was concealed 
by the master until after the ship had been set on fire. More than 
four years afterwards a .suit for damages was instituted by the owners 

{g) Granted by the British Minister at the Court of .Spam in pursuance of an 
Order in Council of 1812. 
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against the captors, on the ground that the vessel was exempt from 
cajituve, and that, in any case, it was the duty of the captors to bring 
her in for adjudication, when the exemption could have been made 
clear. It was held, however, that in the circumstances no responsibility 
attaclied to the captors. 

Judgment.] Lord Stowell pointed out that in strictne.ss a captor 
was bound, both by the law of his own country and by the general 
law of nations (h), to bring in his prize for adjudication; this in order 
that it might be ascertained whether it was really enemy property, and 
in order that mistakes might not be committed by captors in the eager 
pursuit of gain, by which injustice might be done to neutrals and 
nation<il quarrels provoked. In the present case both vessel and 
cargo were clearly American, alleged by the claimants themselves to 
be such, and consequently enemy property at the time. This being 
so, no loss was inclined by the property not having been brought in 
for condemnation The captors, moreover, had fully justified 
themselves, according to the law of their own country, for not having 
brought it in for adjudication, by showing that the immediate service- 
on which they were engaged would not jicrmit them to part with any 
of their crew. In this collision of duties nothing was left but to 
destroy the vessel, for they could no(, consi.stently with their duty 
to their own country, permit enemy jirojieity to sail away unmolested. 
Where it was doubtful whether the property was enemy property, and 
it was impossible to bring it in, then no such obligation arose, and the 
safe and jiroper course w-as to release the vessel. In fact, where the 
property was neutral, the act of destruction could not be justified by 
the gravest importance of .such an act to the public service of the 
captoi's own State; and to the neutral it could be justified, under any 
circumstances, only by a full restitution in value. These rules were 
clear in principle and well established in practice. 

In the present case, however, it was contended that the hostile 
character was disarmed by a license, and there appeared to be no- 
reason to dispute either the existence or authority of the license, which 
had indeed been granted under circumstances highly favourable to the 
vessel, and which .still availed to protect her. These facts created a 
claim of a very strong character; and the only question which could 
arise was whether the claim was so brought forward as to affect the 


(h) But see infrn, j). .'572. 
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captor with re.sponsibility. If the latter knew of the license, either 
through its production or from other circumstances which ought to 
have satisfied him of its existence, then he was liable for the whole 
loss occasioned. But if the license was not disclosed to him by those 
whose duty it was to inform him, and he had no sufficient means to 
inform himself, then he was not a wrongdoer. From the evidence in 
the present case it appeared that there was no such knowledge, either 
express or implied, on the part of the captors The probable explanation 
appeared to be that the Felicity was in such condition that those on 
board hei were only too glad to escajie to the .safety and comfort of the 
Fndymion ; that they wore kindly treated there and sent home in 
safety; but that, on being taken to task by their owneis for their 
flesertion of the ship and cargo, they trumped up this history of 
s])ohation At any rate, they held out the ship as an unprotected 
ship, and thereby authorised the captor to deal with her as witli an 
enemy vessel until the destruction was beyond remedy. For these 
reasons the captor must be discharged from all responsibility, and the 
claimant condemned m costs. 


In view of the concealment practised by those on board, the Felicity was 
held to be in the position of an unprotected enemy vessel. In the judgment 
it is laid down, alike as a rule of municipal and international law, that a captor 
must, in general, bring or send his prize into a suitable port for adjudication. 
This rule probably originated in the fact that States at one time ceded only 
part of the fruits of prize to the captors. But it now obtains primarily m the 
interest of neutrals; although at the same time it ensures a regular and orderly 
procedure in all cases. This primary duty is, however, subject to some 
qualification, the scope of which—as we shall sec when we deal with the 
destruction of neutral prizes—varies greatly m different systems. Under 
the British system an enemy prize may be destroyed if the captor finds it 
impracticable or dangerous to send her in for adjudication, subject to the 
removal of the crew and the ship’s papers; but if the vessel is neutral, or if 
there is any doubt as to her nationality, the only safe course is to release her, 
for the reason that if she is destroyed (i) the captor will, on proof of her 
neutral character, be liable to make full indemnity in respect both of ship 
and cargo (k). Moreover, according to the British practice, even where an 
enemy ship is destroyed, innocent neutral cargo on board must be paid for (J). 

(t) Which is, however, evidently contemplated as a possibilitj in Lord Stowell’s 
judgment. 

(k) The Arleoti, 2 Dods 48; The Felicity, 2 Dods. 381, The Leitcade, Spinks, 
P. (' , at 231. see p. .'iT!), infia 

(l) See the British Memorandum, Pari Pap. l!M)!t (Cd 4V)4]. p tl. 
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Blit the German Prize Courts refused compensation for innocent neutral 
goods on an enemy ship: sec The Glitra and The Indian Prince, infra, p. 440. 

The Naval Instructions, 1917, of the United States declare that “ an enemy’s 
ship can be destroyed only after her crew has been placed in safety.” If the 
vessel IS armed and capable, if recaptured, of renewed resistance, military 
necessity might justify the subordination of the safety of the crew and excuse 
the order to take to their boats, but if unarmed no claim of military necessity 
can excuse the deprivation of a place of safety. Compelling the crew to take 
to the boats, says Hyde, is “ a wanton abuse of power and incapable of 
justification save when it can be shown that such procedure m view of all the 
attending circumstances is not likely to produce personal injury or death ” (to). 
Whether the deck of a war vessel, which may be about to engage the enemy, 
can be described as a place of safety, is doubted by American naval opinion, 
and Lord Grey declared in 1909 that “nothing short of an altogether 
imperative necessity would justify a belligcTent in exjMismg them to such a 
peril.” Those principles were observed by the commanders of the German 
cruisers in the early days of the war. One of the captured merchantmen 
was retained for the reception of the crews of destroyed vessels and eventually 
sent into a neutral port (»). With the unrestricted submarine policy adopted 
by Germany in February, 1917, this obligation was entirely disregarded, 
except in a few instances m which German submarines towed ships' boats 
within reach of a port. Even prior to this, German submarines had sunk 
without warning a number of merchantmen, notably the Lusitania, a British 
trans-Atlantic liner, which sank within twenty minutes, with a loss of some 
twelve hundred persons, men, women and children, including one hundred 
and fifteen American citizens. 


(ni) THE RESPONSIBILITIES OF CAPTORS. 

THE OSTSEE. 

[9 Moo. r. C. 150; Spinks, P. C. 174; 2 Eng. P. C. 382; Scott, 744 (18.3.5) ] 

Case.] During war between Great Britain and Russia, the Oslsee, 
a neutral vessel, was captured by H M S. Alban and sent in for 
adjudication, on a charge of having violated the blockade of Cronstadt. 
In the course of the proceedings, however, it appeared that Cronstadt 
was not at the time in question under blockade. Restitution of ship 
and cargo was accordingly decreed; the only other question being as 
to a claim for damages and costs against the captors. In the Court 
below this was refused; but on appeal the Judicial Committee awarded 


(m) li. § 755. 


(a) Fayle, Seaborne Trade, vol. i. 
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costs and damages against the captors, for the reasons given in the 
judgment. 

Judgment.] It was pointed out by the Rt. Hon. T. Pemberton 
Leigli that in cases of restitution three courses were open to the Court: 
(1) the claimants might, notwithstanding restitution, be ordered to 
pay the costs and expenses of the captors, as where the capture had 
been occasioned by the misconduct of the vessel; or (2) restitution 
might be granted without costs or expenses on either side, as where 
a vessel, with little or no fault on her part, was nevertheless involved 
in suspicion which entitled the captor to seize her. or (3) the captors 
might lie ordered to pay costs and damages to the claimants, as where 
the vessel was not by any act of her own, either voluntary or involuntary, 
ojien to any fair ground of suspicion, in which case the captor seized 
lior <it his peril. These principles were recognised and acted on, not 
onlv in hinglish law, but by all the chief maritime Powers. 

.According to the leading French, American, and Eugli.sli authoritiP«., 
It ajiiieared tliat, m order to exempt a captor from costs and damages 
in cases of restitution, there must have been some circumstances 
connected with ship or cargo affording reasonable ground for the belief 
that one or both, or .some part of the cargo, were, or might on further 
empiiry ])rove to be, lawful prize. What was rea.sonable cause could 
not be defined in exact terms (o). But neither in the texts nor in the 
cases referred to did it appear either that vexatious conduct must be 
proved m order to .subject captors to costs and damages; or that 
honest mistake, even though occasioned by the act of their Government, 
would relieve them from their liability to make good to the neutral 
damage .sustained by their conduct (p); although vexatious conduct, 
if proved, would be no doubt a ground for subjecting them to vindictive 
damages or other exceptional treatment (q). In the case of error 
occasioned by the proceedings of their own Government, the captors 
must be taken to act as the agents of their State, which was ultimately 
responsible for their action; but it was not open either to the State 
or to individuals to allege error as an excuse for wrong-doing. And 

(o) For reasonable or probable cause, see Kronprins Gustaf Adolf and other 
ves.scls, 2 B. & C. P. C 418. The Baron Stjernblad, 3 B. & C. P. 17; The Montnun, 
■thid. 340; The Bemisse and Klve, thid. 5X1; i6i(/. 771; The Ose-ar 11. (Ko.'i), The 
Benitsse and Eire (No. 2), tbtd. 780. The Oregon, tbid. 786; The Edna, ibid. 926; 
The Falk, ibid. 955; The Cretic, ibid. 967. 

(p) For Ignorance of, or mistake in, law, see The SUdmark, 2 B. & C. P. C. 4')1. 

(q) The Resolution, 6 C. Rob. 13. 
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the law ol nations on the.sc points, as shown by the decisions in the 
Ameiiean and European Courts, appeared to conform to this view (r). 
If there were exceptions to this rule they appeared to exist only in 
cases where the captors had been involved in nice questions as to the 
construction of ]iublic documents or the determination of unsettled 
points of law, or m cases of dispute between the belligerents themselves, 
where the cajitors had acted in unavoidable if^norance (s), which was 
not here in evidence. 

Applying these principles to the facts of the ca'-e before the Court, 
it appeared that, inasmuch as Cronstadt was not blockaded either 
when the O.stsec entered or when she took on her cargo, or when she 
quitted the port, she did not fall under any one of the conditions which 
weie required (<) to concur in order to justify the sending of the ship 
in for adjudication; and that there was, therefoie. no reasonable 
ground for suspicion Nor were there any irregularities on the jiart 
of the vessel of such a kind as to exempt the captors from their 
consequent liability to costs and damages (n) Nor was the case one 
m which the Court would be justified in making an order again.st the 
'Government (a'), for the rea.son that no blame appeared to be imputable 
to it; although it was of cour.se open to the executive authority to 
grant such relief voluntarily if it was thought exjiedient. 

An appeal had, indeed, been ni.ide to the Court to exercise its 
discretion in favour of the captors. But when once a case has been 
brought within a particular rule, it seemed that such discretion was at 
an end. Nor, even if the Court was at liberty to relax settled rules 
on its own notions of justice and policy, was it prepared to do so in 
the present case. The law to be applied in such cases wnis not confined 
to British captors but applied to those of all nations; and no country 
could be permitted to establish an exceptional rule in its own favour, 
or in favour of any particular class of its own .subjects. By the law of 
nations foreign decisions were entitled to the same weight as those of 
the country in which the Prize Tribunal .sat. America had adopted 
almost all her principles of prize law from the English Courts, and in 

(r) Reference was made to The Charming Betsy, 2 Craneh, 64, The. Acteon, 
2 Rods. 48; and The Huldah, 3 C. Rob. 235. 

(«) The Betsey, 1 C. Rob. 93; The Luna, Edw. 190, The John, 2 Uods. 310, 
The Mentor, 1 C. Rob. 179. 

(0 By the instructions issued to the commanders of H.M. ships. 

(u) Various minor points are also dealt with. 

{x) The Zacheman, 5 C. Rob. 152; The San Juan Nepomuceno, 1 Hagg. 265. 
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the latter no authorities were cited with greater respect, in cases to 
■which they were applicable, than those of the distinguished jurists of 
France and America. Whatever was held in England to justify or 
excuse an officer of the Briti-sh navy, would lie held by the tribunals 
of any other Courts to justify or excuse captors of their own nation 
By the u.sagc of all countries, captors had a great interest m increasing 
the number of prizes. The temptation to send in ships for adjudication 
■was sufficiently strong. Whore, therefore, a captor had, as in the 
present case, brought in a vcs.sel without any ground for suspicion, 
and had no excuse to offer except that he had done wrong under a 
mistake, it was not too much to say that he must make good in 
temperate damages the injury which he had occasioned. Damages 
and costs found due wer*' eventually paid by the Covernment. 


This case generally illustrates both the responsibilities of captors and the 
position and functions of Prize Courts {y). More particularly, it enunciates 
.some iiniiortant rules with respect to the conditions under which a suspecti'd 
vessel inaj be sent in for adjudication, and the right to coinjicnsation in 
cases where a capture is not upheld by the Prize Court. On the latter point, 
the rule is laid down that where a belligerent seizes a vessel improperly and 
■without reasonable cause, even though in honest error either on his part 
or on that of his Government, the vessel not being open to suspicion through 
any act of her own, the captor will be responsible m damages And this rule 
was affirmed in substance by the Declaration of London. But m The 
Dussddorf, 3 B. & C. P. C. 664, it was held by the Judicial Coinimttee that 
where there was an honest mistake of fact bv the captors, damages would not 
be granted. Nor, under the British practice, is any qualification of this 
rule admitted .save m very exceptional ca.ses (z). It was held, for instance, 
in The Sigurd {No. 2), 3 B. & C. P. C. 87, that where the validity of the seizure 
ilcpcnds upon a difficult question of law, damages and costs will not be imjiosed 
if the seizure is afterwards found to be wrong. In English law it is also 
provided by statute that on proof of any offence having been committed 
by a captor, whether against the law of nations or municipal law or any 
regulation duly is.su(h1 thereunder, the prize may, even though condemned, 
be reserved for the Crown instead of enuring for the benefit of the captors (a). 

(y) Although the latter question is reserved for future consideration, infra, 
p. 246. 

(z) See e.g., Thr Bdsry, 1 C Kob. 93; The John, 2 Dods. 336; and The Mentor. 
1 C. Rob. 179. 

(o) Naval Prize Act, 1864, s. 37. 
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THE SUDMARK (No. 2). 

IL1918] A. C. 475; 3 B. & C. P. C. 73.] 

This caso came before the Judicial Committee of the Privy Coumir 
on appeal from a judgment of the Supreme Court for Kf^ypt in Prize, 
which had held liable both Captain Gilpin Brown of H.M.S. Black 
Prince, the captor, and Lieutenant Grogan, who was detaining officer 
for prize.s in the port of Alexandria, for damage.s oeca.sioned by tlie 
loss of part of a cargo of copra. 

The SndniaU', a German vessel, on a voyage from Colombo to 
Antwerp and Hamburg was captured in the Red Sea on the 15th of 
August, 1914, and taken to Alexandria, and there placed in the custody 
of Lieutenant Grogan, there being then no Prize Court in Egypt, and 
no marshal of the Court to whom the ship could be entrii.sted. Part 
of the cargo consisted of copra consigned to Hamburg, and on a 
representation being made that this would deteriorate if left on board. 
Lieutenant Grogan caused it to be unloaded and .stored m sheds 
belonging to the Egyptian Customs Administration While so stored 
it was partially de.stroyed by fire. The copra in question was later 
proved to belong to Briti.sh subjects, wlio had shipped it prior to the 
outbreak of war. The Prize Court afterwards set up in Egypt held 
Lieutenant Grogan liable for discharging the cargo without reasonable 
cause, before the ves.sel had been handed over to the marshal .ind 
without authority from a Prize Court Captain Brown was also held 
liable on the ground either that Lieutenant Grogan was his agent or, 
alternatively, that there was a breach of duty towards tlie re.spondents 
in handing over the ship to Lieutenant Grogan instead of to an official 
of the Prize Court This decision was reversed by the Privy Council 

Judgment.] Seizures in prize, .said Lord Parker, are made by the 
executive officers of the Crown m the exerci.se of the Crown's belligerent 
rights The duties of .such officers towards the owners of the projiorty 
seized are the duties of the Crown, to be determined by International 
law. The title of the Crown to property is not complete before 
adjudication by a Prize Court The first duty of the Crown is therefore 
to pre.servc the property for the determination of the Prize Court. 
Cargo on board a ship seized should not, except in special circumstances, 
be disturbed until the ship is brought to a convenient port. That 
duty of bringing in without breaking bulk is usually discharged by the 
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captor«, lixit it makes no difference to the owners by whom it is 
discliai'iied. For any loss caused by the breach of this duty the Crown 
IS liable through the executive officer responsible for the breach, and 
it IS quite common for captors to hand the ships to some officer to take 
to a convenient i)ort, and on such handing over the captor’s duty 
ceases, though that of the Crown remains. 

The circumstances of the case determine what is a convenient port. 
Other things being equal, the nearest available port should be preferred. 
But neutral ports are not convenient ports. The .safety of the prize is the 
chief factor to be considered in the choice of port. Alexandria m this 
case was a convenient port—-there was no duty to take the Sudmark (at 
considerable risk) to Malta, the seat of the neare.st Prize Court. It was 
not a neutral port, as Egypt was in British military occupation, and 
though there was then no British Prize Court m Egypt, the Prize Court in 
the United Kingdom had jurisdiction and the power of executing its 
orders in .Alexandria. 

There is no rule of international law determining what officer shall have 
the cu-tody of prizes. In this country by the Naval Prize Act, 1864, it i.s 
the Marshal of the Prize Court or, if there is none, the principal officer of 
Customs of the Port. If there are none such, the prize must be delivered 
to any person designated by the Crown for this purpose, as in this case 
w.is Lieutenant Grogan. Lieutenant Grogan was an officer of the Crown, 
not Cajitain Brown’.s agent, and with the perfectly proper delivery to him 
the eajitor's respon.sibility ended. 

.\s to Lieutenant Grogan, his duty was to preserve the prize pending 
adjudication by the Prize Court. If there had been no justification for 
landing and the owner had been prejudiced thereby, he would have his 
remedy in the Prize Court. But in this case where was the prejudice ? 
Had application been made to the Prize Court for leave to land the cargo, 
as it was suggested should have been done, the result would have been 
similar The captain m the interests of the cargo was pressing for its 
immediate discharge on the ground of its possible deterioration, and in 
such cases the Prize Court usually, if not invariably, orders storage on 
shore An application to the Court in England would have entailed 
delays which justified omission to apply for leave to land the cargo 
Even had there been a breach of duty, the loss by fire was not a direct 
consequence of such breach. Both officers therefore were exempt from 
blame, and the appeal was allowed. 


p.c. 


16 
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This case is ^iven as an additional illustration of the responsibilities of the 
captors. It IS their duty to send the ship into the nearest convenient port 
of their own country or under exceptional circumstances to that of an ally. 
Neutral ports are not convenient ports, as Lord Parker pointed out, both 
by reason of the rules of the law of neutrality and by reason of possible 
difficulties in executing the orders of the Prize Court. 

See also The, Neio Sweden, 3 B. & C. P. C. 1,000; The Santa Catharina, 
3 B. & C. P. C. 367; and The Edna, 3 B. & C. P. C. 926; [1921] 1 A. C. 735, 
cited by Dr. Bellot, pji. 298—299 of the last edition of this work. 


General Note.s.— Who may make Captures. —Captures on the high seas, 
animo lucrandi, can be made only by vessels duly commissioned for that 
purpose by the State; and such commissions can now be issued only to 
vessels which are under the direct control and responsibility of the State, and 
which also bear the outward marks attaching to the public character (6). 
For a private vessel to attack even an enemy, without a commission, is regarded 
by some as piratical (c); although others regard it as lawful so far as an 
(‘nemy is concerned (d). It is contended by some that such a proceeding 
would now constitute a violation of the laws of war, which would expose 
the oilendcrs to punishment similar to that inflicted on unqualified combatants 
in land warfare (e). 

But these writers fail to distinguish between a vessel fitted out and setting 
forth, for the purpose of preying on commerce, viz., as a privateer, which is 
forbidden by the Declaration of Pans and made an offence by the national 
legislation of many States, and a vessel which takes advantage of a favourable 
opportunity to attack and capture or destroy an enemy war vessel. 

It IS, however, undisputed that a private vessel may resist attack and 
may capture her assailant if she can (/). In English law it is also permissible 
for subjects, even without a commission, to seize property belonging to an 
enemy found in British ports or harbours (17); and such seizures have 
frequently been made, although generally only by customs officers (A). But 
in all such cases, the property seized will not enure as prize, but will belong 
to the Crown as a droit of Admiralty (»). And the same rule applies to captures 
made cither from the land or by a land force (Jfc). Nevertheless, a non¬ 
commissioned captor IS subject to the same liabilities as a regular captor (1). 

Powers in relation to Capture. —^The commissioned vessels of a belligerent 
are invested with a right of capture of all enemy vessels found on the high 
sea or withm the territorial waters of either belligerent; and also with a right 
of visit and search, withm the same limits, over neutral or national vessels 

(b) Supra, p. 181. 

(c) Oppenheim, 11. § 181, Hall, § 183. 

(d) Halleck, n. 364, Wheaton (Dana) 452; Bellot, vii. Gro. Soc. 43. 

(e) The Curlew, Stewart, 312, 366. 

(/) Supra, p. 178, n. {k). (g) See Phill. in. 685. 

(h) The Johanna Emthe, Spinks, P. C. 12; La Rosine, 2 C. Rob. 372. 

(i) The Naval Prize Act, 1864, s. 39. 

(k) The Rebeckah, 1 C. Rob. 227. 

{!) The Elize. Spinks, P. C. 88. 
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and a consequent right of detention on reasonable grounds of suspicion. 
Enemy warships are always the subject of attack, but if captured they become 
at once the property of the Crown and are not treated as prize; nor is their 
capture subject to adjudication by the Courts. Provision is, however, made 
bv statute for enabling the Crown to grant “ prize bounty ” to the officers 
and crew of any of H.M. ships of war as are actually present at the taking 
or destruction of enemy warships (w). Enemy private vessels may be attacked 
if they refuse to submit after notice. And the .same applies to neutral vessels 
whit'h offer resistance to visit and search, or otherwise forcibly oppose the 
lawful exercise of belligerent rights (n). 

Visit and Search. —-In exercising the right of visit and scaicli, the visiting 
ship must hoist her colours and notify the other vessel to bring to, either by 
hailing her or by firing two blank guns, and then, if necessary, a shot across 
her bows (o). An officer is then sent on board, who in the first instance 
examines the ship’s papers, which usually disclose the character of the vessel, 
cargo and voyage (p); but if necessary, the VLSiting officer may thereafter 
proceed to a search of both ves.sel and cargo, and may also make enquiry of 
the master and crow Both visitation and search must be conducted in a 
manner as little vexatious as possible. If it appears that the vessel is not 
liable to detention, she is allowed to proceed on her voyage; the fact of 
visitation having first been entered m the log book. If, on the other hand, 
the vessel proves to be an enemy ve.ssel, or if, being neutral, there is probable 
cause for believing that either vessel or cargo or both are liable to condem¬ 
nation, then, save in the exceptionable ease of ransom {q). possession is taken 
by the captor. This may be done either by putting a prize master and crew 
on board, or by requiring the vessel to lower her flag and to steer according 
to orders. After taking pos-session, the seizure of the ve.ssel as between 
captor and prize is complete, and if condemnation should ultimately follow, 
the divesting of the title of the original owners will relate back to the seizure (r). 

fn the war of 1914, owing to the size of modern vessels and the risk from 
the fierman submarine warfare, it was found impracticable to carry out 
search at sea. Accordingly, British commanders were ordered to send in 
vessels for this purpose. And, m spite of protests from the United States, 
this course continued to be pursued by the Allied Governments {s). It was 
approved by the British and French Prize Courts in The Zamora, 
2 B. & C. P. C. 1, and in The Federico, Fauchille, Juris, Franc. 287. The 
attack by a German submarine upon The Bernisse and The Eire, 3 B. & C. P. C. 

(m) The Naval Prize Act, 1864, s. 42, and Naval Prize Act, 1918. 

in) Infra, p. 505. 

(o) Manual of Naval Prize Law, Art. 200. 

ip) This 18 the practice followed bv Great Britam and most other mautime 
Powers, but some Powers, such as Germany and Denmark, require the master of 
tho merchant vessel to proceed with the ship’s papers on boarf the cruiser: see 
Hall, § 273; and vol. i. 285. (q) Infra, p. 245. 

(r) See Anderson v. Marten, [1908] A. C. 334, and generally. Hall, § 273, and 
Manual of Naval Prize Law, cc. 16 and 17 

(s) Pari. Pap. 1915 [Cd. 7816]; 1916 [(M 8234]; Garner ii. § 500; Hyde, ii. 
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517, when on their way to Kirkwall for search, was the subject of a claim by 
the Dutch Government (t). 

It was a common practice in the seventeenth century for treaties to contain 
articles provuiuig that passports or certificates be issued by the public 
authorities of the vessel’s State, certifying its nationality and destination 
and containing a specification of the cargo. These certificates were accepted 
in lieu of search. The form of such passports is set out m the Treaties between 
England and Sweden of 1654-, 1656 and 1661. In the Treaty between Great 
Britain and the States General 1667—8, the passjiorts are to be “ attested 
and sealed by the ofiScers of the Admiralty of those places whence they first 
came and this in the usual and accustomed form.” Similar provisions appear 
in the Treaty between Great Britain and France of St Germain en Laye of 
1676—7 (m). With the present wireless facilities it would be possible to check 
the exhibition of fraudulent certificates. .As Hyde truly declares, govern¬ 
mental oversight of neutral commerce would afford such reasonable giiiantees 
as to cause the exercise of the belligerent right of search to sink into a much- 
desired desuetude (x). 

Courses open to Captor • (i.) Sending in for Adjudication —.After a capture 
has been effected, there are in the main three courses open to the captor. In 
general it is his duty to send the prize into a projxT port for adjuduation 
without unreasonable delay (y). For this purpose the ship’s papers must 
be secured and verified, and all necessary steps taken to secure the safety of 
the cargo. Those on board must also be treated with humanity, and with 
such consideration as circumstances permit. Such of the officers and crew 
as may be necessary as witnesses should be sent with the vessel (z). The port 
to whicli the prize is sent should be a port of the captor's own or an allied 
country, although under special circumstances the Court will condemn a 
prize lying in a neutral {xirt, and allow it to be sold there (a). It should also 
be the nearest port that is suitable for the purpose, having regard, primarily, 
to the exigencies of the public .service, and next to the interests of all jitirtie.s 
concerned, including both the owners (6) and the captors themselves (c). 
Proper provision must also be made for the navigation of the prize {d). On 
arrival at the port of adjudication she must be delivered by the prize master 
into the custody of the marshal of the Court, or failing him, the principal 
officer of Customs (e), whilst the ship’s papers must be handed in to the 
registry of the Court (/). Thereafter the captor must proceed to adjudication 

(t) Pari. Pap. 1918 [Cd. 8909]. 

(m) See Extracts from Treaties between Great Britain and other States, 1758. 

(a:) 11 . § 728. (j,) TAe Seacock, 4 C. Rob. 185 

(z) See Manual of Naval Prize l.aw. Arts. 283—288. 

(a) The Polka, Spinks, P. C. 57. The eargo or any part of it, if not in a condition 
for keeping, may also be sold, even prior to adjudication Manual of Naval Prize 
Law, Art. 289. 

(b) This in view of the possibility of restitution. 

(c) The Wilhelrnsberg, 5 C. Rob. 143, The Anna, 5 C. Rob. 373; The Washington, 
6 C. Rob. at 278; Manual of Naval Prize Law, 278, 279. 

(d) For, otherwise, and if condemnation should be refused, the captor, even 
though the seizure was warrantable, will be responsible for any loss attributable 
to his default: Der Mohr, 3 C. Rob. 129, The Maria, 4 C. Rob. 348. 

(e) Naval Prize Act, 1864, s. 16. (/) Ibid. s. 17. 
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with all reasonable expedition, failing which a monition to proceed may issue 
against him {g). 

(li.) J)eiitnicti<m .—In certain circumstances, however, the captor may 
destrey the prize. According to the British practice, this, as we have seen, 
IS only iKimiasible in the case of enemy vessels; and then only if cither the 
vessel herself is not in a fit condition to be sent into any port for adjudication, 
or the captor is unable to spare a prize crew to navigate her (h). In either 
of these cases he may destroy her, aftt'r removing the crew, the ship’s pajicrs, 
and such of the cargo as may be practicable; the.se being then forwarded, 
together with jiroper atte.stations of the ship’s character and the reasons for 
her destruction, to the Prize Court (i). But the restrictions imposed under 
the British practice are far from being universally recognised. The United 
States, during the war of 1812, adopted the jiolicy of ilcstroymg all enemy 
pnz.es, unlens there was sonic reason for exceptional treatment. \ similar 
jiolicy was followed by the Southern (’onfcxleracy during the American civil 
war; although in this case with the excu.se that there were no national [Kirts 
available for the reception of their prizes {k). And a like policy was followed 
by Russia in the war of 1904—.>; the destruction in this case bomg extended 
to neutral prizes. In the war of 1914, (lermany destroyed enemy and neutral 
jirizes alike, usually without taking any measures for the safety of the crew. 
In the future, moreover, the destruction of enemy vc8.sels is likely to be largely 
resorted to by States having no home jiorts readily available for the reception 
of jirizes, esiiocially when neutral ports are closctl to them (1), unless the 
provisions of the 'I'reaty of Washington, 1922, arc generally accepted (m). 
'I'he ipiestion of the destruction of neutral prizes, or, m certain circumstances, 
of their cargo, will be dealt with hereafter (n). 

(ill.) Ransom .—In .some .systems it is also oix'n to a captor to release the 
prize on the terms of ransom. But under the British svstein the granting of 
ransom is now prohibited except m such eases as may be specified by Order 
in Connell (o). The procedure to be followed m cases where ransom is 
jH'inntted has already been described ( p). Where ransom has been granted, 
and tlie captor is himself taken before he has deixisitod the ransom bill and 
tin- hostage, the prize w'lll be exonerated {q). 


(f/) The. Madonna Del Burw, 4 C. Rob. 169; The WilUain, 4 C. Rob. 214. 

(/i) The Felicity, .tupra. 

(() Manual of Naval Pn/e Law, Arts. 303, 304, 

(A) Hall, § 100. 

(/) The Hague, Conference XIII. of 1907, whilst in general excluding pnzc.s from 
neutral ports (see Arts. 21, 22), nevertheless, with the object of rendering destruction 
less fre<iuent, empowers neutral .States to jicrrait prizes to lie deposited there, 
jiending adjudication, although such permission is wholly discretionary: see 
Art. 23. 

(m) See supra, ji. 1.52. 

(»i) See pp. o72—9, infra. 

(o) See the Naval Prize Aet, 1864, s. 4.5. 

{p) Supra, p. 95. 

(g) Halleck, ii. 524; Hall, § 151; Senior, L. Q. R. xxxiv. 49. 
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The Liahilihes of Captors .—The British practice with respect to tha 
liabilities and responsibilities of captors is unmistakably severe; although 
often represented by foreign writers as bearmg harshly on neutrals. A captor 
is required to exercise his belligerent rights with discretion as well as zeal, and 
to observe the strictest propriety of conduct towards those with whom he is 
brought m contact (r). If he detains a vessel without probable cause, he w ilh 
as wc have seen, be held responsible in damages and costs, although not now 
in cases of honest mistake of fact (s). Even if there was probable cause for 
the detention, he may, in the event of restitution being decreed, be made 
liable for any loss or damage arising from his default or that of his 
subordinates (<), although not for other losses (m). In each case the liability 
18 that of the commander of the vessel effecting the capture, unless he acted 
in the matter under the express direction of a superior whose orders he vas 
bound to obey (a:). Kven if the captured vessel should be condemned as 
lawful prize, the captors may be deprived of all interest therein, if found 
guilty by the Prize Court of an offence either against the law of nations or 
their own municipal law (y). Finally, certain acts, such as not sending in all 
papers found on board a prize, taking money or effects from a prize before 
her condemnation, ill-iising persons on board, breaking bulk on board with 
a view to embezzlement, acting m collusion with the enemy, or unlaw tully 
agreeing to ransom a prize, are made penal by statute (z). 


PRIZE COURTS. 


NATURE AND FUNCTIONS OF PRIZE COURTS 


THE ZAMORA. 

[[1916] 2 A. C. 77, 2 B. & C. P. C. 1.] 

Case.] The Zamora was a Swedish steamship bound from New 
York to Stockliolm, and on the 8th of April, 1915, she was stopped by 
a British cruiser and sent with a prize crew to Barrow-in-Furness for 
search Here slio was seized as jirize, and placed in the custody of 
the Marshal. On the 14th of May, 1915, a writ was issued by 


(r) Manual of Naval Prize Law, Arts. Bl, 14. 

(a) The Dusseldorf, 3 B. & C. P. C. 664. 

(t) Manual of Naval Prize Law, Art. 16. 

(«) Der Mohr, 3 C. Rob. 129; The Harm and The Viow Johanna, 4 C. Rob. 348, 
where the property was stolen from a warehouse in which it had been properly 
deposited by the captor. 

(x) Manual of Naval Prize Law, Art. 237. 

(y) The Naval Prize Act, 1864, s. 37. 

(z) The Navy Discipline Act, 1866, ss. 38—42. 
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H.M. Procurator-General, claiming confiscation of both vessel and 
cargo; and on the 14th of June the President, at his instance, made 
an order, under Order XXIX. r. 1 of the Prize Court Rules, 1914, 
giving leave to the War Department to requisition the copper, subject 
to an undertaking under Rule 5 thereof, for payment into Court of 
the appraised value. From this order the Swedish owners appealed. 

Order XXIX. of the Prize Court Rules, 1914, provided that “ where 
it is made to appear to the judge on the application of the proper 
officer of the Crown that it is desired to requisition on behalf of His 
Majesty a ship in respect of which no final decree of condemnation 
has been made, he shall order that the ship shall be appraised and that 
upon an undertaking being given in accordance with Rule 5 of this 
Order the ship shall be released and delivered to the Crown.” By 
Rule 2 unless a contrary intention appeared this provision was to be 
held to apply, mutatia mutandis, to goods. In ca.ses of requisition 
under this Order where it was proved to the judge that the ship was 
required forthwith for the service of His Majesty, the judge might order 
immediate delivery to the Crown without appraisement, the judge 
himself fixing the amount payable by the Crown under Rule 4. The 
chief points argued were whether this Order was binding on the Court, 
and assuming that it was not, whether by international law a right to 
requisition the copper existed. 

Judgment.] Lord Parker, delivering the judgment of the Judicial 
Committee considered first the true construction of Order XXIX. 
Primd facte the Order was an imperative direction to the judge. On 
the desire to requisition being shown, the judge ‘‘ shall ” act in a 
certain way. If that construction was correct and the Order was 
binding on the judge, the appeal must fail. It was necessary to 
consider therefore whether the Order construed as an imperative 
direction to the judge was binding. The Prize Court Rules derived 
their force from Orders of the King in Council, made under powers 
vested in His Majesty by virtue of the Prize Court Act, 1894 
(57 & 58 Viet. c. 39), ” or otherwise.” The Act of 1891 confers on the 
King in Council power to make rules as to the procedure and practice 
of Prize Courts. So far therefore as the Prize Court Rules related to 
procedure and practice they had statutory force and were undoubtedly 
binding. 

But Order XXIX. r. 1, construed as an imperative direction to the 
judge, is not merely a rule of procedure or practice. It can only be 
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a rule of procedure or practice if it be construed as prescribing the 
course to be followed if the judge is satisfied that according to the law 
administered m the Prize Court the Crown has, independently of the 
rule, a right to requisition the vessel or goods in question, or if the 
judge is minded, in exercise of some discretionary power inherent in 
the Prize Court, to sell the vessel or goods in question to the Crown. 
If, therefore. Order XXIX. r. 1, construed as an imperative direction, 
be binding, it must be by virtue of some power vested in the King 
in Council otherwise than by virtue of the Act of 1894. It was 
contended by the Attorney-General that the King in Council has such 
a power by virtue of the royal prerogative. 

“ The idea that the King in Council, or indeed any branch of the 
Executive, has power to prescribe or alter the law to be administered 
by Courts of law in this country is out of harmony with the principles 
of our Constitution. No one would contend that the prerogative 
involves any power to prescribe or alter the law administered in Courts 
of common law or equity. It is, however, suggested that the manner 
in which Piize Courts m this country are appointed, and the nature 
of their jurisdiction, differentiate them in this re.spect from other 
Courts. 

" Prior to the Naval Prize Act, 1864 (27 & 28 Vict. c. 25), jurisdiction 
in matters of prize was exercised by the High Court of Admiralty by 
virtue of a commission is.sued by the Crowui under the Great Seal at 
the commencement of each war. The commission no doubt owed its 
validity to the prerogative, but it cannot on that account be properly 
inferred that the prerogative extended to pre.scribing or altering the 
law to be adnunistered from time to time under the jurisdiction thereby 
conferred. The Courts of common law and equity m like manner 
originated in an exerci.se of the prerogative. The form of commission 
conferring jurisdiction in prize on the Court of Admiralty was always 
sub.stantially the same. It required and authorised the f'ourt of 
Admiralty ‘ to proceed upon all and all manner of captures, seizures, 
prizes and reprisals, of all ships and goods, that are or shall be taken; 
and to hear and determine, according to the course of the Admiralty 
and the law of nations.’ If these words be considered, there appear 
to be two points requiring notice, and each of them, so far from 
.--uggesting any rea.son why the prerogative .should extend to prescribing 
or altering the law to be administered by a Court of Prize, suggest 
strong grounds why it .should not. 
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“ In the tirht place all tho.se matters upon which the Court is 
authorised to proceed are, or arise out of, acta done by the sovereign 
Power in right of war. It follows that the King must, directly or 
indirectly, be a party to all proceedings in a Court of Prize. In such 
a Court his position is in fact the same as m the ordinary Courts of the 
realm upon a ^letition of right which has been duly fiated. Rights 
based on sovereignty are waived, and the Crown for most purposes 
accepts the position of an ordinary litigant. A Prize Court must, of j 
couise, deal judicially with all questions which come before it for 
determination, and it would be impossible for it to act judicially 
if it were bound to take its orders from one of the parties to the 
proceedings. 

“ In the second jilace, the law which the Prize Court is to administer 
is not the national, or, as it is sometimes called, the municipal law, but 
the law of nations—m other words, international law. It is worth 
whilfe dwelling for a moment on this distinction. Of course, the Prize 
Court IS a municipal Court, and its decrees and orders owe their validity 
to municipal law The law which it enforces may therefore m one 
sense be considered a branch of municipal law. Neverthelesi., the 
distinction between municipal and international law is well defined. 

A Court which administeis municipal law is bound by and gives effect 
to the law as laid down by the .sovereign State which calls it into being. 
It need only enquire what that law is; but a Court which administers 
international law must ascertain and give effect to a law which is not 
laid down by any particular State, but originates in the practice and 
usage long observed by civilised nations in their relations towards 
-each other or in express international agreement. It is obvious that, 
if and so far as a Court of Prize in this country is bound by and gives 
effect to Orders of the King in Council purporting to prescribe or alter 
the international law, it is administering, not international, but 
municipal law, for an exercise of the prerogative cannot impose legal 
obligations on anyone outside the King’s dominions who is not the 
King’s subject. If an Order in Council were binding on the Prize 
Court, .such Court might be compelled to act contrary to the express 
terms of the commission from which it derived its jurisdiction. 

“ There is another consideration which points to the same conclusion. 
The acts of a belligerent Power in right of war are rmt justicialile m 
its own Courts unle.ss such Power, as a matter of grace, submit to 
their jurisdiction. Still less are such acts justiciable in the Courts of 




250 


Prize Courts—Nature and Functions. 


any other Power. It follows that, but for the existence of Courts of 
Prize, no one aggrieved by the acts of a belligerent Power in times of 
war could obtain redress otherwise than through diplomatic channels, 
and at the risk of disturbing international amity. An appropriate 
remedy is, however, provided by the fact that, according to international 
law, eveiy belligerent Power must appoint and submit to the jurisdiction 
of a Prize Court to which any person aggrieved by its acts has access, 
and which administers international-as opposed to municipal law—a 
law which is theoretically the same, whether the Court which administers 
it IS constituted under the municipal law of the belligerent Power or 
of the Sovereign of the person aggrieved, and is equally binding on 
both parties to the litigation. It has long been settled by diplomatic 
usage that, in view of the remedy thus afiorded, a neutral aggrieved 
by any act of a belligerent Power cognisable in a Court of Prize ought, 
before resorting to diplomatic intervention, to exhaust his remedies in 
the Prize Courts of the belligerent Power A case for such intervention 
arises only if the decisions of these Courts are such as to amount to a 
gross miscarriage of justice. It is olmous, however, that the reason 
for this rule of diplomacy would entirely vanish if a Court of Prize, 
while nominally administering a law of international obligation, were 
in reality acting under the direction of the Executive of the belligerent 
Power 

It cannot, of course, be disputed that a Prize Court, like any other 
Court, IS bound by the legislative enactments of its own sovereign 
State. A British Prize Court would certainly be bound by the Acts 
of the Imperial Legislature. But it is none the less true that if the 
Imperial Legislature passed an Act, the provisions of which were 
incon.'^iiitent with the law of nations, the Prize Courts, in giving effect 
to such provisions, would no longer be administering international law. 
It would m the field covered by such provisions be deprived of its 
proper function as a Prize Court. Even if the provisions of the Act 
were merely declaratory of the international law, the authority of the 
Court, as an interpreter of the law of nations, would be thereby 
materially weakened, for no one could say whether its decisions were 
based on a due consideration of international obligations or on the 
binding nature of the Act itself (a). The fact, however, that the 
Prize Courts in this country would be bound by Acts of the Imperial 

(a) This proposition is oix*n to question. A statute declaratory of international 
aw strengthens rather tlian weakens the authority of the Court. 
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Legislature affords no ground for arguing that they are hound hy the 
Executive Orders of the King in Council J 

Considerable importance attached to the report dated the 18th of 
January, 1753, of the Committee appointed hy the King to reply to 
the complaints of Frederick of Prussia giving rise to the .Silesian Loan 
controversy—a report which had additional authority through being 
signed by William Murray, afterwards Lord Mansfield This report 
was, in the Lordship's opinion conclusive that in 1753 any notion of a 
Prize Court being bound by the Execiitu'c Orders of the Crown, or 
having to administer municipal law as opposed to international law, 
was contrary to the best legal opinion of the day 

The Attorney-General was unable to cite any case m which an Order 
of the King in Council had, as to matters of law, been held to be 
binding on a Court of Prize He relied chiefly on the judgment of 
Lord Stowell m the case of The Fox, Edw 311; 2 Eng. P. C. 61 (1811). 
The actual decision in this ca.se was to the effect that there was nothing 
inconsistent with the law of nations in certain Orders in Council made 
by way of reprisals for the Berlin and Milan decrees (6), although if 
there had been no case for repri.sals the Orders would not have been 
justified by international law. The decision proceeded upon the 
principle that, where there is just cau.se for retaliation, neutrals may, 
by the law of nations, be required to submit to inconvenience from the 
acts of a belligerent Power greater in degree than would be justified 
bad no just cause for retaliation ari-sen, a principle which had been 
already laid down m The Lucy, Edw. 122 (1809). 

The judgment of Lord Stowell contained, however, a remarkable 
passage . . . which refers to the King in Council possessing “ legislative 
rights ” over a Court of Prize analogous to tho.se possessed by 
Parliament over the Courts of common law (at p. 312). At most this 
amounts to a dictum, and in their Lordships’ opinion, with all due 
respect to so great an authority, the dictum was erroneous. It is in 


(6) By a decree of 1806, known a.s the Berlin Decree, and a further decree of 
1807, known as the Milan Decree, Napoleon had declared all British colonies to 
be in a state of blockade, and had interdicted all intercourse with them on the 
part of neutral States. By way of retaliation the British Government, by Orders 
in Council, issued in 1807 and 1809, declared all places situated either in the 
territory of France or her allies or States that had submitted to her rule to be under 
the same restrictions as if blockaded, with all consequent penalties on intercourse. 
As a matter of fact, these measures were the subject of active protest and even 
retaliation by the Unitwl .States, whilst the British orders formed one of the causes 
which led to the war of 1812: see Moore, Digest, vii. 798 et seq. 
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fact irreconcilable with principles enunciated by Lord Stowcll himself. 
For example, in The Maria (No. 1), 1 C. Rob. 340; 1 Enj?. P. C. 152, 
a Swedish ship, his judgment contains the following passage: “ The 
seat of judicial authority is, indeed, locally here, in the belligerent 
country, accoiding to the known law and practice of nations: but the 
law it.sclf has no locality. It is the duty of the person who sits here 
to determine this question exactly as he would determine the same 
question if sitting at Stockholm—to assert no pretensions on the part 
of Great Britain which he would not allow to Sweden in the same 
circumstances, and to impose no duties on Sweden, as a neutral country, 
which he would not admit to belong to Great Britain in the same 
character.” It is impossible to reconcile this passage with the 
proposition that the Prize Court is to take its law from Orders in 
Council. Moreover, if such a proposition were correct, the Court 
might at any time be deprived of the right which is well recogni‘«ed of 
determining according to law whether a blockade is rendered invalid 
either because it is ineffective or because it is partial in its operation— 
see The Franciska, 10 Moo. P. C. 37, 2 Eng. P C. 346. Moreover, in 
The Lucy, Lord Btowcll had, in effect, refused to give effect to the 
Order in Council on which the captors relied 

l.ord Stowell’s dictum gave rise to considerable contemporaneous 
criticism, and is definitely rejected by Sir R. Phillimorc {Iuternational 
Law, vol. 111 . s. 436). It is .said to have been apjiroved by Mr. Justice 
Story in the case of Maisonnaire v. Kealiny, 2 Gall. 325; but it will be 
found that Mr. Justice Story’s remarks, on which some reliance seems 
to have been placed by the President in this case, are directed, not to 
the liability of captors in their own Courts of Prize, but to their 
liability in the Courts of other nations. He is, in effect, repeating the 
opinion which he exjiressed in the case of The Invincible, 2 Gall. 29. 
An act, though illegal by international law, will not on that account 
be ]usticiable in the tribunals of another Power—at any rate, if expressly 
authorised by order of the Sovereign on whose behalf it is done. 

Their Lord.ships had come to the conclu.sion, therefore, that, at any 
rate, prior to the Naval Prize Act, 1864, there was no power in the 
Crown by Older in Council to prescribe or alter the law which Prize 
Courts have to administer. It was suggested that the Na\al Prize 
Act, 1864, confers such a power. Under that Act the Court of 
Admiralty became a permanent Court of Prize, independent of any 
commission issued under the Great Seal. The Act, however, by 




Prize Courts—Nature and Functions. 253 

sect. 55, while saving the King’s prerogative on the one hand, saves 
on the other hand the jurisdiction of the Court to decide judicially and 
in accordance with international law. Subject, therefore, to any 
express provi.sions contained in other sections, it leaves matters exactly 
as they stood before it was passed. The only express provisions 
which confer ])ower.s on the King in Council are, first, those contained 
in sect. 13—now repealed and superseded by sect. 3 of the Prize Court 
Act, 1894—conferring a power of making rules as to the practice or 
yirocedure of Prize Courts; and secondly, those contained in sect 53, 
conferring power to make such Oiders as may be necessary for the 
better execution of the Act. 

'I'heir Lordships were of opinion that the latter power does not 
extend to prescribing or altering the law to be administered by the 
Court, but merely giving such e.xecutive directions as may from time 
to time lie necessary. In all respects material to the present question 
the law therefore remains the .same as it was before the Act, nor has it 
been affected liy the substitution under the Supreme Court of Judicature 
Acts, 1873 and 1891 (c), of the High Court of Justice for the Court of 
Admiralty as the permanent Court of Prize in this country. 

A further argument ha<l been put foivvard by the. Solicitor-txeneral. 
It may be, he said, that the Court would not be bound by an Order in 
Council which is manifestly contrary to the established rules of 
international law, but that there are regions in which such law is 
imperfectly ascertained and defined; and when this is so it would not 
be unreasonable to hold that the Court should suliordinate its own 
opinion to the directions of the Executive. This argument is open to 
the .same objection as the argument of the Attorney-General If the 
Court IS to decide judicially in accordance with what it conceives to 
be the law of nations, it cannot, even in doubtful cases, take its 
directions from the Crown, which is a party to the proceedings. It 
must itself determine what the law is to the best of its ability, and its 
view, with whatever hesitation it be arrived at, must prevail over any 
Executive Order. Only in this way can it fulfil its functions as a 
Prize Court. 

' But it does not follow that, because Orders in Council cannot prescribe 
.or alter the law to be administered by the Prize Court, such Court will 
Signore them entirely. On the contrary, it will act on them in every 


(c) 36 & 37 Vict. c. 66. and 54 & 55 V’ict. c. 53. 
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\ case in which they amount to a mitigation of the Crown rights in favour 
of the enemy or neutral, as the ease may be. As explained in The 
Odesm {d), the Crown’s prerogative of bounty is unaffected by the 
fact that the proceeds of the Crown rights or Admiralty droits are now 
made part of the Consolidated Fund, and do not replenish the Privy 
Purse. Further, the Prize Court will take judicial notice of every 
Order in Council material to the consideration of matters with which 
it has to deal, and will give the utmost weight and importance to every 
such Order, short of treating it as an authoritative and binding 
declaration of law. Thus an Order declaring a blockade will primd 
facie justify the capture and condemnation of vessels attempting to 
enter the blockaded ports, but will not preclude evidence to show that 
the blockade is ineffective and therefore unlawful. An Order authorising 
reprisals will be conclusive as to the facts which are recited as .showing 
that a case for reprisals exists, and will have due weight as showing 
what, in the opinion of His Majesty’s advisers, are the best or only 
means of meeting the emergency; but this will not preclude the right 
of <iny party aggrieved to contend, or the right of the Court to hold, 
that the.se means are unlawful, as entailing on neutrals a degree of 
inconvenience unreasonable, considering all the circumstances of the 
case. Further, it cannot be assumed, until there be a decision of the 
Prize Court to that effect, that any executive order is contrary to law, 
and all such orders, if acquiesced in and not declared to be illegal, will, 
in course of time, be themselves evidence by which international law 
and usage may be established see Wheaton's International Law, 
4 Eng. edit. pp. 25—26. 

On this pait of the case, therefore, their Lordships hold that 
Order XXIX. r. 1, of the Prize Court Rules, construed as an imperative 
direction of the Court, is not binding. Under these circumstances the 
rule must, if po.s.sible, be con.strued merely as a direction to the Court 
in cases m which it may be determined that, according to international 
Jaw, the Crown has a right to requisition the vessels or goods of enemies 
or neutrals. There is much to warrant this construction, for the 
Order in Council, by which the Prize Court Rules were made, conforms 
to the provisions of the Rules Publication Act, 1893 (e), and on 
reference to that Act it will be found inapplicable to the Orders m 

id) 1 B. & C. P. C. 163, 554, [1916] 1 A. C. 145. 

(€) 56 & 57 Vict. c. 66. 
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Council, the validity of which depend.s on an exercise of the prerogative. 
It is reasonable, therefore, to assume that the words “ or otherwise ” 
contained m the Order in Council refer to such other powers, if any, as 
the Crown possesses of making rules, and not to powers ve.sted in the 
Crown by virtue of the prerogative.” 

As to whether the Prize Court possessed an unlimited power of sale 
or realisation of pro])erty in its custody pending trial and judgment 
their Lordships held that the inherent power of the Court was limited. 
Its primary duty is to preserve the res for delivery to the persons who 
ultimately establish their title. The inherent power of the Court as 
to .sale or reali.sation is confined to cases where this cannot be done, 
either because the res is perishable in its nature or bccau.se there is 
some other circumstance which renders its preservation impossible or 
difficult. In such cases it is in the interests of all parties to the litigation 
that it should be sold or realised, and the Court will not allow the 
intere.sts of the real owner to be prejudiced by any perver.se opposition 
on the part of a rival claimant. Such a limited power would not 
justify the Court in directing a .sale of the res merely becau.se it thought 
fit so to do or merely because one of the parties desired the «ale or 
claimed a right to become the purchaser. 

As to whether the Crown has, independently of Order XXIX. r. 1, 
any right to requisition ves.sels or goods in the custody of the Prize 
Court pending the decision of the Court as to their condemnation or 
release, their Lordships held that a belligerent Power has by inter¬ 
national law such a right, provided that (1) such ve.s.sels or goods are 
urgently required for use in connection with the defence of the realm, 
the prosecution of the war, or other matters involving national 
security, (2) there is a real question to be tried, so that to order 
immediate release would be improper; and (3) the Prize Court must 
judicially decide whether the right is exercisable under the particular 
circumstances. In this ca.se there was no definite evidence that the 
copper was urgently required for national purposes. Consequently, in 
the absence of such evidence, the Court had no power to requisition it 
Their Lordships also held that, since under the Prize Court Kulcs the 
term “ captor,” for the purposes of proceedings, includes “ the proper 
officer of the Crown,” both damages and costs may in a proper case 
be awarded against the Crown. 

This case finally settles that although the Prize Court is bound by the 
Order of the King in Parliament, it is not bound by an Order of the King m 
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Count'll which is contrary to international law. But the Court will not 
entirely ignore Executive Orders. Where they mitigate the Crown rights in 
favour of the enemy or neutral, the Court will give effect to them. 

This case also decides that it is the primary duty and function of the Prize 
Court to administer international law. Theoretically, international law may 
be regarded as a branch of the municipal law. Indeed, in some States it is 
by the constitution part of the law of the land. 

As we have seen, the distinction between municipal and international law 
IS clearly defined and Prize Courts in most systems purport to, and in fact 
do, administer international law. The one great exception was the Geiman 
Prize Court. Again and again it has been judicially asserted m Germany 
that the law administered by a Prize Court is not international, but municipal 
law. In The Elida and in I'he Zaanslroom, Fauchille, Junsp. Alle , 8 and 97 
the Supreme Court of Prize, Berlin, held that Prize Courts can only apply the 
general principles of international law when their national legislation contains 
some provision upon the question to be determined. Their function is to 
apply their national law and not international law. In the latter case the 
Court of first instance (the Hamburg Prize Court) declared that “ Prize 
Courts are national tribunals. They are established by their own States to 
determine whether the organs of the State carrying on the maritime war have 
complied with the rules which they have been instructed to follow and to 
pass on the legal consequences of their acts. From this it follows that the 
nations have to judge according to the law prescribed by their State, regardless 
of whether this law is in harmony with existing principles of international 
law or not. Whether this is so or not is not the province of the Prize Court 
to determine, but is left to the belligerent State which alone is responsible m 
this regard to other States ” (/). Admittedly Prize Courts are national 
tribunals, but they are created not for the purpose of enforcing national law — 
the ordinary Courts jierform that function—but for administering international 
law. They exist not merely for the purjwse of determining whether the 
organs of their own State have complied with its municipal regulations, but 
also for the purpose of determining whether the organs of enemy or neutral 
States have complied with the rules of international law. If this were not 
so, the greater part of the busineas of Prize Courts would bo left to the States 
concerned to settle by diplomatic methods, to avoid which they are expressly 
created. The Court rejected the view of some of the older German jurists, 
that Prize Courts are bound to apply international law even though the rule 
in question has not become part of the national law. 

The principle that while the Crown cannot by Order in Council prescribe or 
alter the law to be administered by a Court of Prize, the Court would act on 
Orders in Council in every case in which they amount to a mitigation of the 
Crown’s rights in favour of the enemy or neutral as the case may be, was 
followed by the Privy Council in The Alwina, 3 B. & C. P. C. 54, and in The 
Proton, xbid. 125, whilst in The Kronprinzessin Virtoria, ibid, at 254, the 
Prize Court was once more described as an international tribunal. One 


{/) Huberich & King, The Development of German Prize Law, 10. 
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jurist only in this country has maintained the German view. To the last, 
Oppenheim contended that the law applied by national Prize Courts is not 
and cannot be international law. If, he argues. Prize Courts were bound 
to apply international law, how could an Act of Parliament, which was contrary 
to international law, be binding upon them 1 “ The fact that British Prize 

Courts are bound to apply an Act of Parliament shows clearly that the law 
which they apply is municipal law, although it is in substance international 
law, which has been adopted by municipal law, and not been abrogated by an 
Act of Parliament or by an Order in Council in mitigation of the rights of 
the Crown or by an Order authorLsing justified reprisals ” (g). This reasoning 
is specious but fallacious. It matters not to a Prize Court whether the law 
which it applies has been adopted by municipal law or not. As Lord Parker 
insists. It IS equally binding on the national, enemy and neutral parties to the 
litigation alike. Municifial law is not so binding. Because in very rare 
cases the Court is bound to apply an Act of Parliament contrary to inter¬ 
national law (since it derives its authority from Parliament), it does not 
follow that it applies municipal law in every other case. The Prize Courts 
of most States profess to, and do in fact, administer international law. They 
derive their jurisdiction over foreign subjects not from the municipal authority 
which IS powerless to confer it, but from the consent of nations. To contend 
that Prize Courts do not administer international law is, at the most, merely 
swearing by the card. The German view was motived by blind worship of 
German sovereignty. Not even international law could be allowed to stand, 
if it conflicted with German law. German legal philosophy was utterly 
opposed to international law. Opiienheim himself admits that “ municipal 
law cannot per se change international law.” But this is exactly what the 
German Government claimed it could do. The unrestricted submarine 
warfare is only one of many instances. 

Great Britain, unlike some maritime Powers, has no official Code of Prize 
Law or Naval War Code, such as the Prize Code of the German Empire, 1909. 
and the Prize Procedure Ordnance, 1911, and the Naval Code of the United 
States. The British Manual of Naval Prize Law, 1888, although published 
under the direction of the Admiralty, was declared in the Bunde-'rath 
dispute to possess no official authority and was subsequently withdrawn. It 
is still, however, of evidentiary value. A Code of Naval Warfare, known as 
the Oxford Manual, was prepared by the Institute of International Law in 
1913 (A), and was redrafted by the Maritime Law Committee of the Inter¬ 
national Law Association in 1921 (t). The prize system depends on the 
main on the Naval Prize Act, 1864 (27 & 28 Viet. c. 25); the Prize Court Act, 
1894 (57 & 58 Viet. c. 39); the Prize Court Procedure Act, 1914 (4 & 5 Geo. V. 
c. 13); the Prize Court Act, 1915 (5 & 6 Geo. V. c. 87); the Naval Prize 
(Procedure) Act, 1916 (6 Geo. V. c. 2); the Naval Prize Act, 1918 (8 & 9 

(g) Oppenheim, vol. ii. § 434. 

(A) Annuaire, xxvi. 26. 

(») I. L. A., Portsmouth Conference, 1921. 

P.C. 17 
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Geo. V. c. 30); and various Orders in Council issued thereunder, whilst for 
the rest the law administered is judiciary law, which purports to be based 
on and to conform to the law of nations. 

The Probate, Divorce and Admiralty Division of the High Court is now 
invested with a general jurisdiction in prize, which is exercisable either in the 
first instance or by way of appeal from other Courts. In the British Dominions 
and Dependencies, it was formerly the practice on the outbreak of war to 
issue commissions to Courts of Vice-Admiralty established there, authorising 
them to deal with matters of prize. But such commissions may now be 
issued in time of peace, although they take effect only on the issue of a 
proclamation by the Crown on the outbreak of war (fc). They may now be 
issued either to Vice-Admiralty Courts as of old (1), or to Colonial Courts of 
Admiralty (m); with a right of appeal in either case to the Probate, Divorce 
and Admiralty Division of the High Court. There is a further appeal from 
the High Court itself to the Judicial Committee of the Privy Council; such 
appeal being as of right in cases of final decree, and by leave of the Court in 
other cases. The High Court is empowered to enforce any decrees or orders 
either of the lower Courts or of the Judicial Committee m prize cases; whilst 
the lower Courts are also required to enforce all orders and decrees of the 
higher Courts. The procedure in prize cases is regulated in part by the 
Naval Prize Act, 1864, and in part by general orders and rules issued 
either under that Act, the Prize Courts Act, 1894, or the Prize Court 
Procedure Act, 1914. 


General Notes. —Nature and Functions of Prize Courts .—All maritime 
captures must now be adjudicated on by a competent Court, and for this 
purpose Prize Courts are established in each of the belligerent States. The 
functions of such Courts are, shortly, to enquire into cases of maritime capture, 
to decree condemnation where the property captured proves to be lawful 
prize; to award restitution where it is not, with such compensation as may 
appear just; and incidentally to protect the interest of all against rapine and 
disorder. They occupy an important place in the international system, for 
the reason that they have to pass upon the interests both of belligerents and 
neutrals, and that the value of such interests is often large, whilst, so far, 
there has been no appeal to any external tribunal. The constitution of such 
Courts IS solely a question of municipal law, and varies greatly in dillerent 
systems. In Great Britam and the United States they are always presided 
over by judges havmg judicial teaming; but in other countries they often 
comprise or are even composed of officials, and are, indeed, sometimes rather 
in the nature of admmisteative than legal tribunals, whilst similar differences 

(k) 67 & 58 Viet. c. 39, s. 2. 

(l) These being Imperial Courts; see the Vice-Admiralty Courts Acts, 1863 and 
1867. 

(m) These being Colonial Courts invested with Admiralty jurisdiction: see the 
Colonial Courts of Admiralty Act, 1890, s. 3. 
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prevail with respect to procedure (n). It has been proposed to supplement 
this organisation by the establishment of an International Prize Court. 

Their Status in International Law. —Such Courts are said to possess an 
international character. And this is true to the extent that they are open 
to all persons, whatever their nationality, whose interests are legally at 
stake (o); that they are bound to act as between nationals and non-nationals 
with strict impartiality; that they are presumed to administer rules conforming 
to the law of nations m so far as this is ascertained; and that the State in 
which they sit is internationally responsible if they fail to do so. It is, 
however, contended that such Courts are ^_bottom only national Courts, for 
the reason that they are established and regulated by the sovereign authority 
of the country in which they sit, and must ultimately take their law from it, 
even though that law may not conform to the law of nations (p). Nor is this 
greatly affected in practice by the fact that the State is responsible for their 
decisions. The establishment of an International Prize Court would, however, 
in some measure, and so far as its appellate jurisdiction extended, serve to 
render the law of prize more uniform (q). 

Local Situation of the Court. —It is now universally agreed that a Prize 
('oiirt cannot be lawfully established by a belligerent in neutral territory (r). 
In principle, however, ft would seem that such a Court may rightly be 
established in the territory of an ally or co-belligerent; or even that the 
Courts of the latter may themselves be resorted to (s). But a neutral Court 
IS not at liberty to exorcise jurisdiction in matters of prize, except where the 
prize, being within its jurisdiction, is shown to have been taken in violation 
of the neutrality of the territorial Power (t), or where the prize was abandoned 
by the captor and is the subject of a salvage claim on the part of neutrals («), 
or where it is brought in with a view to laying it up (x). 

Local Situation of the Prize. —With respect to the local situation of the 
prize itself, according to the British and American practice, it is competent 
to a Prize Court to act on property lying within neutral ports, so long as it 
remains under the control of the captor and is not in process of adjudication 
elsewhere (y); and the correctness of this view appears to be impliedly 
affirmed by Art. 23 of the Hague Convention XIII. 1907. Moreover, when 
jurisdiction in a matter of prize has once attached it will contmue notwith- 

(n) As to the .American prize system, see the American and English Encycl. of 
Law, 1 . 666—668; as to the .lapanese system, Takahashi, 528; and as to other 
systems, Phill. iii. 658. 

(o) As to enemy interests, see pp. 559, 660, infra. 

(p) But see supra, p. 255. 

Iq) See Hague Convention XII. of 1907, Art. 2, and p. 265, infra. 

(r) See Hague Convention XIII. of 1907, Art. 4. 

(«) Although this would in strictness have the disadvantage of rendering the 
captor State responsible for the decisions of the Courts of another Power, see 
Taylor, 681. 

(<) The Gran Para, 7 Wheat. 471. 

(M) The Mary Ford, 3 Dali. 188. 

(r) The Appam, infra, p. 416. 

iy) The Santissima Trinidad, 7 Wheat, at 365, The Pomona, 1 Dods. 25, 

17 (2) 
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standing that the prize property has been landed ( 2 ) or sold by the captors (a), 
or has been lost or destroyed (6). 

Responsibility for Decree. —It is commonly recognised that the decision of a 
competent Court on a question of prize is final and conclusive in law (c). It 
settles all questions of right or title as regards the property taken, and 
precludes any further controversy as to the validity of the capture as between 
the original owners and the captors or those who claim under them, in what¬ 
ever country the property may afterwards be found {d). To hold otherwise 
would lead to endless disputes and uncertamty m the matter of titles (c). 
Nevertheless, the State to which the Court belongs remains internationally 
responsible for its decisions; and it will be open to neutral States, whose 
interests or the interests of whose subjects are affected, to question their 
correctness, and to make such reclamation thereon as may be thought fit (/). 
In the first instance, such claims are usually pursued diplomatically, but in 
the last resort they may be enforced by means of reprisals (g), or even by 
intervention (h). Such claims, if apparently well founded, are often referred 
for decision to a joint commission, or some other arbitral body. So, in 1794 
a joint commission was appointed by Great Britain and the United States to 
adjudicate on the alleged unlawful capture and condemnation of certain 
American vessels durmg the Revolutionary war(»); whilst in 1871 a similar 
commission was appointed for the purpose of adjudicating on a number of 
claims arising out of the alleged unlawful condemnation of British vessels 
by the American Prize Courts during the Civil War {k). But such 
proceedings will not strictly affect any right or title acquired under the 
decision complained of. 

( 2 ) Hudson V. Guestier, 4 Cranch, 29.7. 

(а) The Falcon, 6 C Rob. 194. 

(б) The Susanna, 6 C. Rob. 48; and see also Halleck, ii. 429. 

(c) Save, of course, for such right of appeal as may bo allowed by the domestic 
law. 

(d) See Halleck, 11 . 407, and authorities there cited, n, 1. But in English law 
the decision of a foreign Mze Court may be examined in order to see if the facts 
m proof of which the decision is adduced were actually so found by the foreign 
Court: Doe v. Oliver, 2 Sm. L. C. 634; Lothian v. Henderson, 3 B. & P. .54,'); 
Castrique v. Imrie, L. K. 4 H. L. at 434. 

(e) See, in English law. The Countess of Lauderdale, 4 C. Rob. 283. 

(/) Infra, p. 300; and, as to claims in respect of enemy property, p. 204. 

(g) As m the case of the vSilesian loan: see vol. 1 . 347. 

(A) As occurred in 1879, when Germany intervened to secure the release of a 
German vessel condemned by a Peruvian Court during war between Chile and 
Peru: see Oppenheim, ii. § 244. 

(») See Taylor, 583. 

(k) See The Springbok, Moore, Int. Arb., iv. 3928; The Sir William Peel, ibid. iv. 
3935; and The Betsey, ibid. 111 . 2838. As to similar claims made during the Russo- 
Japanese War, see p. 493, infra. 
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PRIZE COURTS. 

PARTIES WHO MAY APPEAR. 

Owners. 

THE MOWE. 

[1 B. & 0. P. C. 60 (1914); [1915] P. 1 ] 

Case.] The Mowe was a Gorman vessel, of which Harm Schier was 
ma.stcr and sole owner. She was captured on the 5th of August, 1914, 
by H M.S. Ringdove, in the Firth of Forth, when, to use the words of 
Schier in his affidavit, “ she was in British territorial waters,” and was 
“ taken at sea.” It was not shown that Schier was aware of the 
outbreak of war. An appearance was entered by Schier as ” owner of 
the vessel.” 

Judgment.] The first question, said Evans, P., was whether, in the 
particular circumstances of this case, Schier, an admitted enemy 
subject and owner of an enemy merchant ship, had a right to appear 
as a claimant, or whether he .should be given such a right in order to 
assert whatever privileges he deemed to be conferred upon him by the 
Hague Convention VI. 1907. The second question was whether the 
ves.sel was in an enemy port and not allowed to leave at the commence¬ 
ment of hostilities, or whether she was encountered at sea within the 
meaning of Convention VI. Assuming the question to depend upon 
the Convention, in the former case the vessel is only to be detained, 
and not confiscated, in accordance with Arts. 1 and 2; in the latter 
she is subject to condemnation, as Germany made a reservation with 
respect to Art. 3, and was not a party to it. Pending the decision of 
the first question, counsel (instructed to appear for the enemy owner) 
was allowed to present his arguments fully as amicus curicc upon the 
two questions to be determined. 

In The Mane. Glaeser{l), an appearance was entered for the enemy 
owners, but no one came forward to represent them. It was obvious 
that no ground could be shown, either under the Hague Conventions or 
otherwise, against the ship’s capture and condemnation; and the 
appearance was struck out both on the ground of the insufficiency of 


(I) 1 B. & C. P. C. 38. 
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the affidavit, upon which the appearance was founded, and on the 
ground that there were no substantial special circumstances which 
could be put in any other affidavit in support of a valid claim. In 
the present case, Schier, in his affidavit, contended that he was entitled, 
under the Convention, to appear to resist condemnation of his vessel 
and to secure the subjection of the vessel only to detention without 
compensation or requisition with compen.sation. The learned President 
assumed that the affidavit sufficiently disclosed special circumstances, 
and that the Convention was in force and applicable. The principle 
upon which the Prize Court proceeded in the times of Lord Stowell 
and Dr. Lushington was that no enemy subject could be a claimant 
unless under particular circumstances, which pro hue vice discharged 
him from the character of an enemy, such as his coming under a flag 
of truce, a cartel, a pass, a licence, or some other act of public authority, 
putting him in the King’s peace pro hac vice. Otherwise such person 
was totally ex lege. See The Hoop (m); The Felicity (n); The Panaja 
Drapaniosta (o); The Troija{p). To the.se exceptions Story added 
that of “ treaty ” (Notes on the Principles and Practice of Prize 
Courts, p. 21). 

The Attorney-General had submitted two propositions as 
embodying the result of the authorities of the Court, viz. (1) where 
an owner avowed his enemy character without qualification he had 
not a persona standi m judicto, and was not a person who had a right 
to be heard; and (2) where a person avowed he was a subject of the 
enemy State in general, but had ground for urging that pro hac vice he 
stood in a position which relieved him from the pure enemy character, 
he was entitled to appear and to be heard. That submission was well 
founded and accurate. Illustrations of the .second proposition were 
to be found in the decisions under the Order in Council of the 29th of 
March, 1854 (Spinks, App. D. p. iii), in which the enemy owners brought 
themselves within the category of persons who were within the Queen's 
peace pro hac vice, and in the decisions under the proclamation of the 
President, United States of America, of the 26th of April, 1898. See 
The Pedro', The Guido ; The Buena Ventura ; The Panama (q). These 
authorities fell short of showing that in the United States any claimant 
who avowed an enemy character had been allowed generally to appear 

(m) 1 C. Rob. 196. (re) 2 Dod. .S8I. 

(o) Spinks, 336. 

Ip) Ibid. 342. 

(q) 176 U. S. Rep. 354; ibtd. 382; ibid, 384; 176 U. S. Rep. 636. 
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in their Courts. After referring to the cases heard during the Russo- 
Japanese War, 1904—1905 (r), the learned President said that, under 
the Convention, the attitude which the owner in the present case must 
take might be shortly stated in these terms; “ I admit I am an alien 
enemy; and therefore my ship was lawfully captured, or seized, as being 
enemy property: but I wish to appear to put forward and argue my 
claim that in the circumstances of my case the .ship is not confiscable, 
and cannot be condemned; but can only be detained during the war, 
to be restored to me after the war ” Applying the principles laid 
down by Lord Stowell and Dr. Lushington, the learned President was 
.satisfied that m their day they would not have allowed the enemy 
owner to appear to assert such a claim. There was no coming pro 
hac vice within the King’s peace; there was no suspension of the 
ho.stile character 

Dealing with the Hague Convention as a whole, the Court was faced 
with the problem of deciding whether a uniform rule as to the right 
of an enemy owner to appear ought to prevail in all cases of claimants 
who might be entitled to protection or relief, whether partial or other¬ 
wise. This was a matter, not of international law, but of the practice 
of the Court, which had the inherent right of regulating and prescribing 
its own practice, unless fettered by enactment. Lord Stowell from 
tune to time made rules of practice, and his power to do so was not 
questioned. Moreover, by Order XLV. of the Prize Court Rules, 
1914, it was laid down that “ In all cases not provided for by these 
Rules, the practice of the late High Court of Admiralty in England 
in prize proceedings shall be followed, or such other practice as the 
President may direct.” As President, he assumed that he could give 
directions as to the practice in such cases as the present. Such practice 
should conform to sound ideas of what is fair and just. “ A merchant 
who is a citizen of an enemy country would not unnaturally expect 
that when the State to which he belongs, and other States with which 
it may unhappily be at war, have bound themselves by formal and 
solemn Conventions dealing with a state of war, like those formulated 
at The Hague in 1907, he should have the benefit of the provisions of 
such international compacts. He might equally naturally expect 
that he would be heard, in cases where his property or interests were 
affected, as to the effect and result of such compacts upon his individual 

(r) Hurst and Bray, R. & J. P. C. vol. i. p. 166; yol. ii. pp. 1, 12, 39, 46, 62, 92, 
96, 116, and 364. 
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position. It is to be remembered also that, m the international 
commerce of our day, the ramifications of the shipping business are 
manifold, and others concerned, like underwriters, or insurers, would 
feel a greater sense of fairness and security if, through an owner (though 
he be an enemy), the case for a seized or captured vessel were permitted 
to be independently placed before the Court. . . . 

“ For the considerations to which I have adverted, and m order to 
induce and justify a conviction of fairness as well as to promote just 
and right decisions, I deem it fitting, pursuant to power which I think 
the Court possesses, to direct that the practice of the Court shall be 
that, whenever an alien enemy conceives that he is entitled to any 
protection, privilege or relief under any of the Hague Conventions of 
1907, he shall be entitled to appear as a claimant and to argue his 
claim before this Court. The grounds of his claim should be stated in 
the affidavit to lead to appearance, which is required to be filed by 
Order HI. r. 5, of the Prize Court Rules. 1914.” 


Under the old practice of the Prize Court an enemy alien had no right 
appear in the Court to argue that his ship, although enemy proi>erty, was n 
subject to condemnation, unless he could show some ground, by affidai 
filed with appearance, discharging him pro hoc vice from the character of 
enemy. Holding that he was empowered to give directions as to the practici 
in such cases, Sir Samuel Evans, P., extended the privilege of entering an 
appearance and arguing their claims to alien enemies who conceived they 
were entitled to protection, privilege or relief under the Hague Conventions of 
1907. This constituted a new departure in the practice of the Court. The 
case is also important as declaring that the Court would regard the Conventions 
as binding upon it, although, since some of them had not been ratified by all 
the belligerents, they were not strictly authoritative. Dealing with 
Convention VI., the learned President pointed out that Montenegro and 
Serbia had not ratified it. But the former had no navy and the latter no 
seaboard. “ It would scarcely seem desirable that the non-ratification by 
these Powers should prevent the application of the maritime Conventions.” 
The same conclusion, and for the same reasons, was reached by the German 
Prize Court in The Fenix, Fauchille, Jurisp. Alle. 1. 

This rule of the British Prize Court which does not recognise the right of 
enemy owner to appear without question in all cases, a rule accepted by 
Sir Samuel Evans both in the Move and in The Mane Olaeser, [1914] P. 218, 
IS one which has little to commend it. The enemy owner is, with all respect 
to the opinion of Sir S. Evans to the contrary, essentially a defendant rather 
than a plaintiff. The rule appears based on the ancient idea that capture of 
an enemy vessel changes ownership, whereas the rule now has been laid down 
by the Court, e.g.. The Flad Oyen, infra, p. 274, that title only passes with 
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•condemnation as prize. The argument that there is as to passage of property 
a distinction between neutral and enemy merely leads to confusion of 
principles. It is to be regretted that the learned President did not feel able 
to apply the common law principle that whereas an enemy plaintiff cannot 
appear, a defendant can, and hold that a person who enters an appearance 
to a writ taken out by the Crown asking for condemnation of his property is 
a defendant, and as such may appear and argue against condemnation of his 
property without special formalities. The method adopted by the Court to 
secure just hearing for enemy claimants is not altogether satisfactory. 

The position of a British mortgagee of enemy property was considered in 
the Marie Olaeser, infra, p. 211, and other cases. Although British mortgagees 
■cannot have charges enforced by the Prize Court if the owners do not appear, 
it was held in The Emil, 1 B. & C. P. C. 257, that upon general principles of 
•equity a mortgagee had a sufficient interest in the subject-matter to justify 
his appearance and to argue against the condemnation of the vessel. Leave 
to enter appearance after the expiration of eight days after the service of the 
writ was granted in The Oregon, 2 B. & C. P. C. 351 («). 

An International Prize Court : Why needed ?—The present system of dealing 
with cases of prize is open to various objections. In the first place, it 
constitutes the State of the captor, in some sort, a judge in its own cause; and 
although the British, American, and French Courts have, on the whole, 
exhibited a commendable impartiality (1), yet, in general, there is probably 
bound to be some leaning m favour of the national interests, especially in 
■countries where the Court consists of or comprises administrative officials. 
Next, although such Courts purport to administer a law in conformity with 
the law of nations, they arc, in fact, bound to take their law, whatever it may 
be, from the sovereign authority of the State in which they act(u). Finally, 
and apart from any positive regulation, such Courts will necessarily follow 
the practice of their own State in cases where the practice of nations conflicts. 
Long prior to 1907 various proposals had been made for the formation of an 
International Court (x). In 1887, the Institute of International Law included 
a project of this kind in its suggested code for the regulation of maritime 
captures (y). But these projects, although not without their influence on 
international opinion, were not attended by any immediate result. In 1907 
the subject came under consideration at the Hague Conference (z); and 

(a) Bellot in Pitt-Cobbett, 4th edit., p. 308. 

(t) As to the British Courts, it has bwn computed that two out of every five of 
Lord Stowell’s decisions, numbering some 150, were given in favour of neutrals. 
As to the law, see pp. 246, 258, supra. The attitude of the American Courts has 
been very similar, save perhaps during a period of the Civil war, when they 
exhibited—as has since indeed been admitted by one of their judges—an unmistak¬ 
able bias against Great Bntam. 

(«) Supra, pp. 258—260. 

(z) One of these dates back as early as 1759. For an account of these, see 
Oppenheim, ii. § 438. 

iy) Ibid.-, Barclay, Problems, 105. 

(*) Proposals were submitted both by Great Britain and Germany; for an 
aceount of these and the mode in which they were dealt with, see Pearce Higgins, 
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after prolonged discussion and negotiation a draft project was agreed, now 
embodied in the Prize Court Convention XII. of 1907. In view, however, of 
the great divergence of opinion and practice then prevailmg on subjects with 
which the proposed Court would have to deal, many States, including Great 
Britain, were unwilling to accept the Convention until the law on these 
subjects had been better ascertained and defined. This, indeed, was the 
mam object of the holding of the Naval Conference of 1908—1909, which 
produced the Declaration of London. Meanwhile the Prize Court Convention, 
although originally signed by some thirty-eight States (a), including all the 
Great Powers, has not been ratified by any. Nevertheless it claims some 
consideration, as embodying a project which, in some form or other, may 
eventually become a reality. 


PRIZE AND BOOTY. 

(i) TITLE PRIMARILY IN STATE. 

THE ELSEBE. 

Id C. Rob. 173 (1804) ] 

Case.] During war between Great Britain and France, in which 
Sweden was neutral, the Elsebe, a Swedish vessel, was, with several 
other vessels, captured by the British whilst under the convoy of a 
Swedish warship, and was subsequently proceeded against, together 
with her cargo, on the ground of resistance to visit and search. Various 
questions arose in the course of the ca.se (6); but the mam question 
was as to the nature of “ prize,” and the respective rights of the Crown 
and captors therein. This aro.se through the act of the Crown in 
releasing several of the ves.sels, including the Elsebe, prior to adjudi¬ 
cation and without the consent of the captors. The Crown’s right to 
do so was questioned by the captors on the ground that an interest 
in the vessels captured had already become vested in them at the 
time of seizure under the grant of prize, and that this could not be 
displaced by any subsequent act of the Crown. This question was 

(o) Of these, however, no less than ten signed under reservation of Art. 15, 
which deals with the constitution of the Court. 

(6) Especially as to the liability of cargo owned by neutrals, as to which it was 
contended that neutral interests were not affected by reason of the resistance of 
the convoy; and also that a grant of pnze by the Crown did not, in the circum¬ 
stances, extend to neutral property, both of which contentions were ultimately 
overruled by the Court. 
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raised on a motion to proceed to adjudication, notwithstanding the 
release and discharge of the vessel by order of the Crown. In the 
result it was held that, inasmuch as a captor’s right to prize was wholly 
derived from the Crown, it was quite open to the latter to order the 
release of a captured vessel prior to adjudication, and this without any 
consent on the part of the captors. 

Judgment.] Lord Stowell found that the Crown had, in fact, released 
the ve.ssol, and that this release bad been duly accepted by the owners. 
On the question of right, the learned judge observed that it was admitted 
that tlie claim of the captors rested wholly on the Order in Council, 
the Proclamation, and the Prize Act; and it was not denied that, 
indejienclcntly of those instruments, the whole subject-matter was in 
the hands of the Crown, as well in point of interest as of authority. 
Prize was, m fact, altogether a creature of the Crown. No one had, or 
could have, any interest save through the Crown, to whom belonged 
at once the power of making war and peace, all acquisitions made 
during war, and the disposal of such acquisitions, which might in itself 
be of the utmost importance for the purposes of war and peace. This 
was not a peculiar doctrine of the British Constitution, but was 
universally received as a necessary principle of public jurisprudence. 
Its object was that the Power having authority to decide on peace or 
war might use it m the most beneficial manner for the purposes of both. 
In view of this, it must be regarded as a general presumption that no 
Government meant to divest itself of this attribute of sovereignty, 
unless it did so by clear and unequivocal expression In English law, 
moreover, a grant from the Crown was presumed to pass no more 
than was clearly expressed. Applying these principles to the case 
before the Court, he found that neither by the Order in Council, nor 
by the Proclamation, nor by the Prize Act, was any interest conferred 
on the captors which derogated in any way from the primary right of 
the Crown; that the only right conferred on captors was, in fact, a 
right to seize and bring in certain property; that their interest in the 
prize vested only after condemnation; and that prior to such time 
the Crown could dispose of the property therein as it might think fit. 
In practice, moreover, such a right had been exercised by the Crown, 
without being questioned, in a large number of instances. It was 
also a frequent practice in articles of peace to stipulate for the 
restitution of all property captured after the dates fixed for the 
cessation of hostihties in different latitudes, this being a stipulation 
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■which the Crown would be powerless to give effect to without some 
such power as that now contended for. Nor did the exercise of such a 
power involve any injustice to the captors in the matter of costs and 
damages, for the reason that the acceptance of a release by the owners 
of the captured property operated as a waiver of any rights m this 
respect which they might otherwise have. 


Technically, and for the purposes of Admiralty jurisdiction in English law, 

prize ” extends to all property, whether in ships, goods, or other articles, 
captured jure belli on the sea or in foreign ports or harbours; or captured on 
land by naval forces acting either alone or jointly with land forces; or captured 
in the rivers, ports or harbours of the captor’s country; as well as money 
received by way of ransom (c). " Booty,” on the other hand, consists of 

property captured on land otherwise than by naval forces which is legally 
susceptible of appropriation (d). 

With respect to “ prize,” under the Britisli system all such property vests 
in the Crown, as representing the State, the captor having no title to or 
interest therein except such as may be conferred by the Crown (e). At the 
same time, it was usual, by Royal proclamation issued at the commencement 
of a war, to award to captors the proceeds of all ‘‘ prize ” taken, subject to 
an adjudication of the Court; the mode of distribution being regulated by 
another proclamation (/). Armed vessels of the enemy do not, however, 
constitute ” prize,” and are not subject to adjudication; although the Naval 
Prize Act, 1864, makes provision for an award of ” prize bounty ” for the 
capture or destruction of such vessels (</). The same Act also provides for 
the award of “ prize salvage ” in respect of British vessels previously taken 
by the enemy and subsequently recaptured (ft). The same principle, so far 
as relates to the vesting of prize property in the State, also obtains under the 
law of the United States (t). 

Naval Prize Tribunal. —At the beginning of the war of 1914, the Crown 
did not make the usual grant. By sect. 1 of the Naval Prize Act, 1918 
(8 & 9 Geo. V. c. 30), “ If His Majesty is pleased by Proclamation or Order 
m Council to signify his intention to make a grant of prize money out of the 
proceeds of prize captured in the present war, the sums which have been or 
may be received in respect of ships and goods captured during the present 
war specified in Part I. of the Schedule ” were to be paid to a fund called the 

(c) See The Two Friends, 1 C. Rob. 271; Lindo v. Rodney, 2 Boug. 613, n.; 
The Ships taken at Genoa, 4 C. Rob. 388. 

(d) Supra, p. 70. 

(e) See the Naval Prize Act, 1864, s. 66. 

(/) See Manual of Naval Prize Law, p. 142. 

(g) Sects. 42—44, and p. 242, supra. 

(ft) Sects. 40, 41. 

(t) See Commodore Stewart's Case, 1 C. C. 43; Scott, 1039; and, as to the 
American Prize system generally, Halleck, ii. 367. 
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Naval Prize Fund, which was to provide for the payment of prize money to 
the members of His Majesty’s Naval and Marine Forces. By sect. 2 the 
Naval Prize Tribunal was constituted to determine what sums should be 
paid into or out of the fund. Part I. of the Schedule direets that “ any 
money in Court paid in respect of any ship or goods condemned by any Prize 
Court, whether in the United Kingdom or elsewhere, being droits of the 
Crown,” shall be paid into the Naval Prize Fund. 

The Proclamation of the 15th of August, 1918, accordingly ordered “ that 
the net produce of all prizes captured during the present war as shall be 
declared by the Tribunal ... to be droits of the Crown and all other sums 
which under that Act, shall be paid into the Naval Prize Fund, shall be for 
the entire benefit and encouragement of the officers and men of Our Naval 
and Marine Forces as defined ” in the Act. 

As Lord Stowell said in The Marin Francoise, 6 Rob. 282, “ All rights of 
prize belong originally to the Crown, and the beneficial interest derived to 
others can proceed only from the grant of the Crown.” But a certain portion 
of those rights were assigned to maintain the dignity of the Lord High 
Admiral. These were known as droits of Admiralty. The latter, in the 
Order in Council of 15 Geo. III., are said to consist of (1) all enemy ships 
and goods coming into the United Kingdom ” by stress of weather or other 
accident or by mistake of port or by ignorance, not knowing of the war ”; 
(2) all enemy ships and goods casually met at sea and seized by any non¬ 
commissioned vessel (^•); and (3) all enemy ships and cargoes seized m port 
by the Customs officers. Droits of the Crown consist of (1) all enemy ships 
and goods coming into the United Kingdom voluntarily, either inen-of-war 
or merchantmen, upon revolt from the enemy; (2) such as are driven in and 
forced into port by the King’s men-of-war; and (3) such ships as shall be 
seized in any of the ports, creeks or roads of the United Kmgdom before the 
declaration of war. It was the net produce of these droits which enured for 
the benefit of the officers and men of the individual ships of the Navy or 
commissioned privateers. There was, according to Kothery, another class of 
droits of the Crown known as “reserved droits,” consisting of (1) captures 
effected by a conjoint force of the Army and Navy, as on the seizure of an 
enemy’s colony or possession; and (2) captures made before the commence¬ 
ment of hostilities. But these are includ^ in the droits of the Crown going 
to the Naval Prize Fund under the Act of 1918. The principle underlying 
the distinction between droits of the Crown and droits of Admiralty is thus 
stated by Lord Stowell in the Maria Francoise : “ when vessels come in, not 
under any motive arising out of the occasions of war, but from stress of 
weather, or want of provisions or from ignorance of war and are seized in 
port, they belong to the Lord High Admiral; but where the hand of violence 
has been exercised upon them, where the impression arises from acts connected 
with the war, from the revolt of their own crews, or from being forced or 
driven in by the King’s ships, they belong to the Crown.” With the abolition 
of the office of Lord High Admiral and the appointment of Lords Commis- 


(ifc) Rothery, Prize Droits. 
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sioners of the Admiralty, droits of the Admiralty reverted to the Crown. 
Upon the surrender of the hereditary revenues of the Crown they passed to 
the Exchequer. Owing to the impracticability of searching modern vessels, 
in view of their immense carrying capacity and the danger of submarines, it 
became the practice to send m suspected vessels to the nearest convenient 
British port, where the Customs officers, acting under the instructions of the 
Committee on Contraband Trade, set up in November, 1914, took charge and 
seized as prize such consignment as the committee directed. 

Thus the examination of cargoes as well as the decision to seize ships or 
goods as prize largely passed from naval officers at sea to civilians ashore. 
This condition of affairs made it difficult to decide what were droits of the 
Crown and what droits of Admiralty. 

The Abonema and Other Ships, [1919] P. 41, were four test cases brought 
by the Crown in order to obtam the opinion of the Naval Prize Tribunal 
upon a large number of ships and cargoes which had been condemned as 
prize, and in which no decision has been given as to which of the proceeds 
were droits of the Crown and so payable to the Naval Prize Fund, and which 
were droits of Admiralty and so payable to the Exchequer. It was held by 
the Tribunal—Lord Phillimore, Sir George Callaghan, Admiral of the Fleet, 
and Sir Guy Fleetwood Wilson— 

“ (1) That the proceeds of condemned cargoes earned to this country by 
vessels which come to British ports in the ordinary course of a voyage [The 
Abonema], or by vessels which are diverted voluntarily by their owniTs 
[The Soldier Prince], or by vessels which call at British ports to 
bunker [The Albania], are droits of Admiralty, and not payable into the 
Naval Prize Fund. 

“ (2) That the proceeds of condemned cargoes carried on neutral vessels 
which were intercepted at sea by His Majesty’s ships, and sent into Biitish 
ports [The Hillerod], or which called at British ports under arrangements 
between their owners and His Majesty’s Government in order to avoid seizure 
upon the high seas [The Florida], arc droits of the Crown and payable into 
the Naval Prize Fund. 

“ (3) That there is no distinction in principle between the case of goods 
seized when a ship comes into port and the case of goods allowed to be tamed 
on to the ship’s destination under an arrangement with the Government by 
which the shipowners undertake to return the goods or their proceeds to this 
I’ountry for prize proceedings. The question whether the proceeds of goods 
so returned belong to the Naval Prize Fund depends upon whether the goods, 
if they had been taken out of the ship when first seized, would have been 
regarded as droits of the Crown or droits of Admiralty [The Oscar II , The 
Ilellig Olav, The Arkansas, The Lyngenjjord, and The Oaronne], 

“ (4) That an enemy vessel captured at sea by one of His Majesty’s warships 
and sent into a British port in charge of a prize crew is a droit of the Crown 
1 The Adjutant], but an enemy vessel seized outside a British port by the 
Collector of Customs, being a seizure by a non-commissioned captor within 
the Order in Council of March 6, 1665—1666, para. 2, is a droit of Admiralty 
[The Belgia]. 
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“ (6) That the British share of the proceeds of enemy vessels seized by a 
joint force of French and British ships, and condemned by a French Prize 
Court, constitutes a droit of the Crowm [The Tinos and other vessels] ” (1). 

With respect to booty of war, in English law the title to booty equally with 
prize vests primarily in the Crown (m); whilst, like prize, it is usually 
distributed amongst the forces engaged, a practice now contemplated and 
sanctioned by statute (n). By 3 & 4 Vict. c. 65, moreover, the Court of 
Admualty is empowered to exercise jurisdiction in all questions of booty of 
war or its distribution that may be referred to it by the Crown, and is required 
to proceed therein as in cases of prize (o). 


(ii) DIVESTMENT OF TITLE OF ORIGINAL OWNER. 

ANDERSEN v. MARTEN. 

[[1908] A. C. 334.] 

Case.] This was an action on a policy of insurance underwritten by 
the defendant, by which certain mtere.sts in the S.S. Romulus, a 
German vessel, belonging to the plaintiff, were insured for twelve 
months as from the 12th of January, 1905 (jo). The risks insured 
against mcliuled only loss by the perils of the sea, and did not cover 
loss by capture. During the continuance of the pohey the Romulus 
sailed with a cargo of coal for Vladivostock, a naval port and base of 
operations in the war then proceeding between Russia and Japan, coal 
having at the time also been proclaimed as contraband of war. In 
order to avoid the Japanese cruisers the ves.sel took a northern course, 
and sustained such injury by contract with the ice that the master 

(l) The question of prize droits is a matter governed solely by national rather 
than international law. For further details as to the English law on this subject 
reference may be made to the eases cited by Dr. Bellot, the author of the foregoing 
note on the Naval Prize Tribunal, 4th edit., p. 314; The FeldmarschaU, 3 B. & C. P. C. 
.548; The Antchab, 3 B. & C. P C. 910; The Derfflingrr ; The Forde ; The Leda ; 
The American Meat Pickers Aqreement, ceitam Swedish Copper, 3 B. & C. P. C. 
497; TAfi AdolpA, 3 B. & C. P. C. 756; TheCa%rnsmore(No.2); The Gunda (No. 2), 
3 B. & C. P. C. 792, The Oregon, 3 B. & C P. C. 786. 

(m) Alexander v. The Duke of Wellington, 2 Russ. & My. 35. 

(n) See the Army Prize Money Act, 1832, as amended in certain particulars by 
29 & 30 Vict. c. 47, and also 57 & 58 Vict. c. 39. 

(o) This does not mean that the same principles of distribution are necessarily 
to be followed, although the rules applied are in fact large)}' based on those of 
prize: see the case of The Banda and Ktrwee Booty, L. R. 1 Adra, & Ecc. 109. 

( p) The insurance was expressed to be on disbursements, but at the trial it was 
agreed that the rights of the parties should be determined as though the policy 
had been on the ship. 
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iound it nccossarv to ntako for Hakwlatt'. a Japanese port. On tl,, 

26th of Feiuuary. uhon a short <hsfance from Hakodate, the Ro,nub,, 

wa^ seized h.r a Jafune.-e cruiser, on the «round of carrying contraliand, 
and ordeii'd to jiroceed to \okosnka under the charge of a Jajianese 
offioer On her voyage to Yoko-suka she .su.itained further injury I.y 
the perih of the sea, and on the 27th of Fehruary she wa.s run ashore 
and hecamo ii total lo.ss. On the I6th of 3fay, JWS, after her lo.s.s, 0,,, 
Jnp.itiese Prize Court condemned both ship and cargo, on the ground 
that she had been employed in transporting contraband of war hy 
fraud, it being also found that her jtapers had been falsified. In the 
circumstances the plaintifl claimed to recover as for a total lo.s.s by the 
penis of the seas. In aid of this it was contended that the ship being 
a neutral vessel, the plaintiff, a.s owner, <lid not, hy the mere fact of 
seiziiTP on the 2r)th of February, lose either property or po.s.session in 
the ve.ssel, for the reason that the Prize Court, even though condemning 
the cargo, might nevertheless have released the vessel; that the 
plaintiff must therefore be deemed to have retained his interest until 
divested by an actual adjudication; and that such interest had in 
fact been lost by the perils of the sea within the meaning of the policy. 

On behalf of the defendant, it was contended that there had been an 
actual decree of condemnation which ve.sted the prize in the captor; 
that, according to the principles followed by the English Courts, this 
related back to the original seizure; and that the ve.ssel was therefore 
lost by capture, which was expressly excepted from the risks insured 
against; the loss by the perils of the seas having occurred after the 
capture and whilst the ve.ssel was in the hands of the captor. In the 
result, it was held by the House of Lords, affirming the decision of the 
Court of Appeal, that there was in fact a total loss by capture, and 
that the owner could not recover on the policy. 

Judgment.] Lord Loreburn, L.C., after referring to the facts and to 
the arguments adduced on behalf of the plaintiff, pointed out that 
enemy vessels did in some respects stand on a different footing from 
neutral vessels under the law of prize. Carriage of contraband to a 
belligerent port did not itself impart an enemy character to a neutral 
ship. Such a ves.sel could not lawfully be destroyed (g); nor could her 
crew be treated as prisoners of war. The carriage of contraband was 
not unlawful in the same sense as aiding an enemy in an expedition. 

(}) That is, according to the doctrine of the British Prize Courts; but see p. 572, 
infra. 
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It wa.‘< an adventure which the offended belligerent might, if he could, 
visit with capture and condemnation by a Court of Prize. Hence it 
ajipeared to be true that in the present ca.sc the property of the 
Romulus did not pass wholly from the owner on the 26th of February. 
The owner still had a chance of recovering the ship, and still had an 
intcre.'t therein which he could have insured, although he no longer 
retained pos,ses8ion. But the same might also be said to apply in some 
measure to enemy vesels for the reason that even these might, under 
some circumstances, he released by the Prize Court. The real question 
was whether there was a total loss by capture. As to this, it appeared 
that there was a total loss by capture on the 26th of February, the day 
on which the Romulus wa'^ lawfully .seized, a.s shown by the subsequent, 
condemnation. There was cm that day a total loss which, as things 
were then .seen, might afterwards be reduced if m the end the vessel 
was released. According to the contention of the plaintiff, if the vessel 
had been insured against capture under a time policy which expired 
prior to condemnation, the liability of the underwriters would have 
been made to dcjiend on the degree of expedition -shown by a Court of 
Prize in adjudicating on the ca.se, or even upon the taking of proceedings 
by \ca\ of appeal, a conclusion which was manifestly erroneous. The 
true view appeared to be that there was a total loss by capture on the 
26th of February, although its lawfulne.ss was not authoritatively 
(letermined till the I6th of May. That, at any rate, appeared to be 
the law of Kngland on this subject. 


According to British practice, in the case of projierty taken as piize. 
notwithstanding that the captor acquires immediate possc'ssion, the title of 
the owner will not be completely divested unles.s and until a decree ot 
condemnation has been made, although in that event the divestment of 
title will date back to the original seizure. Dr. Pitt-Cobbett appears to have 
been entirely justihed in doubting the view put forward by other writers, 
relying on certain dicta m the older decided cases, that there exists any 
distinction in this matter between enemy and neutral property: see Thi> 
Flad Oyen, 1 C. Rob. 135, infra, and Lord Mersey, in The Odessa and the 
Woolston, [1916] I A. C. at p. 153. “The title of the Crown to property 
seized as prize is not complete without adjudication in its favour by the 
Prize Court,” per Lord Parker, The, Sudmark (No. 2), [1918] A. C. at p. 479. 
Condemnation by the Prize Court, however, divests the o\vnerslup as from 
the original date of capture. 

In the case where a captor loses possession of his prize before condemnation, 
either by abandonment, or by recapture or rescue, then his inchoate right 

P.C. 18 
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comes to an end. As regards abandonment, if this is voluntary and intentional, 
there can clearly be no further claim on his part, and the right of the original 
owner will thereupon revert, subject to any claim of salvage or new capture (r). 
In principle it would appear that the same rule should apply where the 
abandonment of the prize by the captor was involuntary, for the reason that 
his title is merely possessory, and dependent on the retention of control, 
either actual or constructive (s). In cases of rescue, and now also on 
recapture, the right of the original owner will revert, although subject to any 
lawful claim of salvage (I). But if, after recapture, the prize should be taken 
anew by the enemy, then the title will vest in the last captor, to the exclusion 
of any claim on the part of the original captor (m). 

The Brussels, Scott, 777, commanded by Capt. Fryatt, after capture by 
the German naval forces on the high seas, and taken to Zeebrugge. was 
condemned by the German Prize Court. On the evacuation of Belgium by 
the Germans, she was captured in the port by the Belgian troops and the 
capture declared valid for the benefit of the Belgian State by the Belgian 
Prize Court. 


(lii) TITLE BY TRANSFER OR TRANSMISSION 
PROM CAPTOR. 

THE FLAD OYEN. 

[1 C. Rob. 135; Scott, 1070 (1799) ] 

Case.] During war between Great Britain and Prance, the Find 
Oyen, a Briti.sh ship, was taken by a French privateer, and carried into 
the port of Bergen, in Norway. She then underwent “ a sort of process,” 
which terminated in a sentence of condemnation being pronounced by 
the French Consul. Under this sentence she was asserted to have 
been ultimately transferred to the claimant, who bought her at a sale 
by public auction. It appeared that the purchaser stood in the 
capacity of general agent in that place for the French Government, 
and in that capacity acted also as vendor. On the .subsequent capture 
of the vessel by the British, an application was made by the original 
British owner for restitution, on the ground that there had been no 
igular sentence of condemnation by a competent Prize Court and, 

(r) The Diligentia, 1 T)oda. 404. 

(s) Supra, p. L’31 But in The Mary Ford, 3 Dali. 188, Scott, 775, the Amcriran 
('ourts took a different view, and awarded the proceeds of the prize, after deducting 
-alvage, to the original captors, on the ground that a neutral Court could not pass 
upon the validity of belligerent captures, see also The Mary, 2 Wheaton, 123. 

it) See p. 282, infra. 

{u) Sec The Polly (4 C. Rob. 217, n.); and, on the subject generally, Phill. iii 638. 
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consequently, no legal transfer of the vessel from the original owner 
to the neutral purchaser. In the result, the vessel was restored to her 
former owner, subject to the payment of salvage to the recaptors. 

Judgment.] Lord Stowell said it had been frequently stated that the 
requirement of a sentence of condemnation as es.sential to the transfer 
of the property in prize was a doctrine peculiar to English law, and that 
according to the practice of some nations twenty-four hours’ possession, 
or according to the practice of others the bringing of the prize infra 
proesidia, was enough to convert the prize. But it really appeared 
that according to the general practice of nations a sentence of con¬ 
demnation was at present necessary to tran.sfer the property in prize, 
and that a neutral purchaser, if he bought a prize during the war, must 
look to such a sentence as one of the title deeds of the ship He 
doubted, indeed, if there were any instance in which a person who had 
purchased a prize vessel from a belligerent had thought himself secure 
in making that purchase merely because the ship had been in the enemy’s 
possession for twenty-four hours or had been carried ufra prcesidia 
The contrary had been more generally held; and the instrument of 
condemnation was one of tho.se documents almost univer.sally produced 
by a neutral purchaser. It was also necessary to show that the vessel 
had been subjected to adjudication m a proper judicial form It was 
the first time that an attempt had been made to impose upon the 
€ourt for that purpose the sentence, not of a tribunal existing m the 
belligerent country, but of a person pretending to exercise authority in 
a neutral country. A sentence of condemnation could not be deemed 
.sufficient unless it conformed to the usage and practice of nations. 
It would not be enough to .show on mere theory that a Prize Tribunal 
might sit in a neutral country, without at the same time showing that 
such a proceeding was sanctioned by the common practice of nations. 
This, in itself, was .sufficient to conclude the matter But apart from 
usage, and looking merely to general jirinciples, it did not appear that 
such a sentence could be .sustained, for the reason that prize proceedings 
were always in rein, and this presumed that the body and substance 
of the thing was in the country exerci.sing jurisdiction in the matter {x) 
It was true that instances had been adduced in which British Courts 
under .special circum.stancc.s had pronounced on prizes lying in certain 


(x) That of the belligerent captor. 
18 (2) 
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foreign ports. But even if .such proceeding.s were regular they wouhf 
not support the present sentence, which emanated from a person having 
no authority over any but the subjects of his own country, and acting 
in a neutral country which had no cognisance of matters of prize. 
For these reasons the ship was ordered to be restored to the British 
owners upon payment of the usual salvage. 


This case decides that a captor has no title which he can validly pass to a 
purchaser unless the prize has been duly condemned by a competent I’ri/e 
Court (y); and, further, that a sentence passed by a Court irregulatly 
constituted and sitting in a neutral country will not be regarded as a valid 
condemnation. And this rule is a rule not only of the Court of Admiralty 
but also of the Courts of Common Law (z). In The Kierhgheit, 3 C. Rob. 96. 
however, it was held, in circumstances similar to those of the Flad Oyen, 
that the original owner, although entitled to ri'stitution, was nevertheless 
accountable to a bond fide neutral purchaser for the fair value of improvements, 
in excess of ordinary repairs, which had been made by the latter subsequent 
to his purchase. By the H. C. XIII. 1907, Art. 4, it is now provided that a 
Prize Court cannot be set up by a belligerent in neutral territory or on a 
vessel in neutral waters {a). But a sentence of condemnation will bo good 
if passed in the Courts of a co-belligerent or an ally (6). And, notwithstanding 
the doubts expressed on this point in the Flad Oyen, it appears, according to 
the British and American practice, a sentence of condemnation passed b_\ 
the Courts of the captor’s country will be good, and will be found a good 
title, even though, at the time of the proceeding, the prize was lying in a 
neutral port (c). And the correctness of this view, internationally, appears 
to be borne out by the iirovisions of Art. 23 of the Convention [d). 

{y) See also Miller v. The Resolution, 2 Dali 1, Scott, at 904; and The 
Cosmopolite, 3 C. Rob 333. 

(z) (Joss V. Withers, 2 Burr. 683, at p. 693. 

(а) Infra, p. 3.")9 

(б) Oddy V. Bovill, 2 East, 473; The Christopher, 2 C. Rob. at 210 

(c) See The IJeimck and Maria, 4 C. Rob. 43; The Polka, Spinks, P. C 57; the 
Manual of Naval Prize Law, Art. 277, and, in the American Courts, Hudson v. 
Guestier, 4 Crane h, 293; and The. Invincible, 2 Gall, at 39. 

(d) Infra, p. 422. 
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(iv) TITLE IN RELATION TO NEUTRAL STATES. 

THE CASE OF THE EMILY ST. PIERRE. 

[Mooro, Extradition, i., 596, Wheaton (Dana), 475 (1862).] 

Case.] During the American civil war, the Emily St. Pierre, a 
British vessel, was seized by a United States eruisei for an alleged 
breach of the blockade of Charleston, and sent in for adjudication. 
The English crew were removed from the vessel with the exception of 
the master, the cook, and a steward; and an American prize crew of 
two officers and thirteen men put on board. During the voyage the 
master and cook rose against the American prize crew, disarmed and 
secured them, and, with the aid of some of the prize crew who were 
willing to assist in the navigation rather than to remain in confinement, 
managed to take the vessel to Liverpool, where she was restored to 
her former owners. The United States Government thereupon applied 
to the British Government for a restoration of the vessel, but this was 
refused. 

Controversy.] On the part of the United States it was claimed, in 
effect, that the rescue of a neutral vessel which had been lawfully 
captured was a violation of the law of nations; and that this was in 
Itself, and apart from any alleged violation of blockade, a sufficient 
ground of condemnation, as a breach of the neutral’s duty to submit 
to adjudication in the Court of the captor. Earl Russell, in refusing 
the application, pointed out that rescue was not a violation of any 
municipal law of England, and, as the vessel was not in the custody 
of the British Government, the latter had no authority either to seize 
or to proceed against her. The offence, in fact, was solely one against 
the laws of war made for the benefit of the captors, and could only be 
given effect to in the captor’s own Courts. Hence, even if the rescue 
was a ground for condemnation, a decree could only be made by the 
Prize Court of the belligerent. If a neutral subject rescued his vessel 
by force he took the risk of the captor’s right of force as recognised 
by the law of nations, but nothing more. The Courts and Government 
of a neutral country could not decide that the title to the vessel had 
passed to the captors until there had been a condemnation by the 
Prize Courts of the captor. All that they could do was to restore to 
the captor that temporary possessory right which he had between 
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capture and condemnation. But such possessory right was one of 
force, which only the captor’s Government could assert, either by 
condemnation or other penalty on the property; although, even in 
this case, the rescuer incurred no personal punishment. It was no 
more incumbent on a neutral Government to enforce such belligerent 
possessory rights against their own citizens than it was to punish 
violations of foreign law, or breaches of foreign revenue systems, or 
breaches of a foreign blockade. In the result the controversy was 
terminated by the discovery that in a previous case (e)—where an 
American vessel had been rescued from British captors—a similar 
claim had been made by the British Government and refused by the 
United States Government on the same grounds as those put forward 
by Earl Russell (/). 

It may now probably be taken as settled, that if a neutral vessel is captured 
by a belligerent, and, before condemnation, either escapes or is rescued, and 
reaches her own or any other neutral country, the neutral Ciovernment is not 
either bound or entitled to intervene with a view to lier restoration. Nor 
could any such claim bo made before a neutral Court; for, if based on capture, 
it would fail by reason of the fact that neutral Courts have no jurisdiction 
over belligerent captures as such, whilst, if based on ownership, it 
would fail by reason of the fact that a captor acquires no definite title prior 
to condemnation (g). 


General Notes.— Prize mid Booty, generally. —In general, “ prize ” 
includes all property taken at sea, or as sea-borne property (h), whether it 
consists of vessels or goods, and whether it belongs to enemies or to neutrals, 
so long as, in the latter ease, it has acquired a hostile character by reason of 
its employment or the acts of its owners. “ Booty,” on the other hand (t), 
consists of property seized on land by a belligerent force, merely as being the 
property of the enemy. But, under the existing laws and customs of war, 
private property is formally declared to be exempt from confiscation and 
must in general be respected unless it is requirerl for military purposes (it). 

(e) That of The Expeiience, see Wheaton (Dana), 475, 

(/) See also the case of The Lone, 3 Op. U. S., A. G. 377—an American vessel 
captured by the Ireneh but rescued bj her crew prior to condemnation—where a 
similar claim was made by the P’rench Government but refused by tlie United 
States on the same grounds as those taken by Earl Bussell, as well as on the ground 
that if a vessel escaped from her captors and terminated her voyage in safety her 
liability to condemnation for the escape came to an end: Wharton, Digest, iii. 179 

(g) Although, on the last point, see The Mary Ford, 3 Dali. 188; Scott, 775.' 
and p. 274, n. (^), supra. 

(h) See The Thalia, p. 182, supra. 

(i) Which only concerns us here by way of contrast to prize and in relation to 
the question of title. 

{k) H. C. IV. 46, 47, supra, pp. 172—174. 
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Hence “ booty ” is now practically confined to property belonging to the 
enemy State, such as State treasure or material of war, and to certam other 
forms of property, such as arms, horses, and military papers taken on the 
field of battle (1). 

Title to “ Booty ."—In theory, it would seem that the appropriation of 
enemy property, whether on land or sea, ought to be governed by .similar 
principles. And, m fact, the appropriation of both “ prize ” and booty ” 
was once governed by the simple rule of effective seizure, as tested by their 
having been brought to a place of safety. But boot}', as w'e have seen, fell 
undei inilitary regulation, and with the changes in military methods and 
oiganisation became of comparatively little importance. In so far, however, 
as the ([uestion of title may still arise, it would appear to be governed by the 
oiigmal rule of effective .seizure; although the ultimate disposition of the 
liro{)erty will of eour.se be subject to the regulations, civil or military, of the 
ytate to which the captor or the capturing force belongs (rn). The history of 
prize was altogether different, and claims a more detailed examination. 

Title to " Prize." (i) Under the Earlier Law .—The question of title to 
pmiiert} seized as “prize” may arise either as between the original owner 
and the captor; or as between the captor and his State; or, finally, as between 
tlie original owner and those claiming by transfer or transmission from the 
cii])tor. Under the earlier law' little was settled except that the title to prize 
depended on effective seizure; and even here the tests apjilied differed at 
ditleient times and in the practice of different States or groups of States. 
Aicording to one view, which dates back to the Consolato del Mare, the 
aiipiopnate test was whether the property had been carried “ infra prcesidia ” 
ot to ■■ a place of safety so secure that the owner could have no immediate 
prospect of recovering it which was generally taken to mean the protection 
of a fleet or fortress or harbour, either of the captor's State or of an ally. 
But according to another view, which was more arbitrary in its character 
but frequently' followed in the marine ordmances of European States, the 
appropriate test was whether the captor had remained in quiet possession of 
the propel ty for twenty'-four hours («). Hence, if, according to one practice, 
the captor took his prize infra prcesidia, or if, according to the other, he held 
it for twenty-four hours, he was deemed to have acquired a firm title which 
w ould pass to a purchaser on sale, or to a recaptor if it was retaken. Of these 
tests the former was not only the earlier in point of time, but also tended to 
predominate in the later jieriod, and may even now be said to apply except 
in so far as displaced by later usage or by positive regulation (o). Meanwhile, 
with the growth of trade and commerce, it had become the practice for 
maritime States, when at war, to require captors to submit their prizes and 
claims to the adjudication of Prize Courts, which were established for that 

(1) See H. C. IV. 4, 14, and p. 70, .tupra. 

{ill) As to the English law on this subject, see p. 269, supra. 

(ii) For a sketch of these principles, see Hall, § 149. 

(o) As to its application to booty, see supra ; and as to its continued 
applicability in certain cases of maritime recapture, see p. 288, infra. 
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purpose in their respective countries ( p). This was probably designed at 
once to vindicate the rights of the State itself, which was at that time wont 
to claim a share in the prizes taken ( q ); to ensure an orderly procedure; and 
more especially to prevent international complications in cases where neutral 
interests were involved. But the necessity for adjudication appears to have 
been at first only a matter between the captor and his State; and in the case 
of enemy property it does not seem to have been originally a necessary factor 
in the captor’s title. With respect to neutral property, however, the greater 
uncertainty attaching to captors’ claims led, comparatively early, to the 
requirement of a decree of condemnation as a necessary condition of title. 
And this, again—taken in conjunction with the fact that under the system 
then obtaining the property of enemies was often mixed up with that of 
neutrals (r) —ultimately led to an extension of the same condition to enemy 
property; with the result that, in 1799, Lord Stowcll was able to declare 
that according to the general practice of nations condemnation was essential 
to the transfer of property in prize. 

(ii) Modern Practice. —The governing rule still is that the right of the 
State takes precedence over that of the actual captor, who is deemed to be 
merely its agent. It is, however, still usual for the State to cede its interest 
in property taken from private owners to the actual captors; although this 
practice is, as we have seen, beginning to be viewed with some disfavour 
as involving the conduct of war for private gain, and its complete abandonment 
has been proposed {s). At the same time, the requirement of condemnation 
is now almost universal; and applies not merely to vessels and goods brought 
in, but also to those lost or destroyed ju ior to adjudication. Nor, despite the 
earlier rule of effective seizure, does it apjiear that there is now any interest 
acquired prior to condemnation, whether on the part of the captor or his State, 
beyond a mere possessory interest, which is liable to be forfeited b\ loss of 
possession. If the vessel is rescued and reaches a neutral port, neither the 
captor nor his State has, as we have .seen, any claim either as against the 
neutral Government or before the neutral Courts (<). If, again, the captor 
should transfer the prize prior to condemnation then the transferee will 
acquire no valid title to it as against the original owner (m). If it is recaptured, 
then by municipal law the projierty in the prize commonly reverts to the 
original owner, although subject in this case to the payment of salvage (x). 
Nevertheless, as against an ally in war who followed the earlier rule that 
rule might still be applied, at any rate under the English law (y). 

{p) As to the origin and history of Prize and Admiralty jurisdiction, see 
Oppenheim, 11. § 192; Westlake, ii 122 

(g) Both in England and France thi.s continued down to the middle of the 
eighteenth century see Hall, § 149, and n. (r) Infta, p 

(s) Hupra, p. 186, nn. (e), (/), Pearce Higgins, 8(1. In the United States both prize 
money and bounty were abolished by an Act of Congress, 1899; see Moore, Digest, 
VII. 655. 

(() Supra, p. 278; and, as to the case of abandonment, p. 274. 

(m) Supra, p. 276, Kent, <’om. i. 102, Halleck, ii. .167; Scott, 10.19. 

(x) Under the English system it will revert even after condemnation unless tho 
vessel has been fitted out as an armed vessel: infra, p. 282. 

(y) Infra, p. 288. 
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RECAPTURE AND SALVAGE. 

(i) BRITISH PROPERTY. 

THE CEYLON. 

[1 Dods. 105 (1811).] 

Case.] During war between Great Britain and France, the Ceylon, 
a large Britush East Indiaman, carrying twenty-.six guns, was captured 
after five and a half hours combat by the French. She was thereupon 
refitted, and having taken on board two additional guns and a French 
crew, she was sent to the Isle of France, where she took part in the 
defence of that place against the British She was subsequently 
dismantled and fitted out as a prison ship; and was, in that character, 
recaptured when the I.sle of France was ultimately taken by the 
Bnti.sh. The original owner thereupon instituted a suit for the 
restitution of the vessel on payment of salvage. By the Prize .Vet 
then in force (z) it was provided, in effect, that British vessels recaptured 
from the enemy should be restored, on payment of salvage, except 
where a vessel had been “ set forth for war.” On behalf of the 
claimants, it was contended that the Ceijlon had not been ‘‘ set forth 
for war and also that there had been no ” recapture ” within the 
meaning of the Act, for the reason that recapture applied only to a 
retaking by naval forces and not to one effected, as in the present case, 
by the conjoint operation of land and sea forces. In the result both 
these contentions were rejected, for the rea.sons given in the judgment, 
and the vessel condemned as prize to the recaptors. 

Judgment.] Lord Stowell held that in order to come within the 
exception set uj) by the statute, it was not necessary to show that a 
vessel had been formally commis.sioned or sent out of port on an 
errand of war, but only that she had been employed in the public 
military service of the enemy by persons having the requisite authority. 
In the circumstances he could not doubt that the Ceylon was sufficiently 
“ set forth for war,” or in other words “ used as a ship of war ” to 
satisfy the Act, and that she was so used by competent authority. It 
had been argued that no proof had been given of condemnation of the 
ship by a Prize Court. But when a ship had remained so long in 


( 2 ) 45 Geo. HI., c. 72. 
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possession of the enemy, the Court was bound to presume that she 
had been regularly condemned. 

As to whether there had been a “ recapture ” within the meaning of 
the Act, it was true that the Act only mentioned recapture by ships 
and boats, but this was not intended to exclude other means of capture. 
The Act was drawn with the intention of expressing the sense and 
meaning of the existing law of nations. But it must not be forgotten 
that by the ancient law of Europe a perductio infra prcesidia was 
sufficient to change the ownership of the property, and by a later law, 
twenty-hours possession by the enemy changed the ownership, so that 
both by the ancient law of Kuropc, and the common law of England 
there was a total obliteration of the rights of the former owners. As 
the commerce of the country increased, that rule had been receded 
from, and an Ordinance of 1649 had, in cases of recapture of the 
property of British subjects, directetl restitution on salvage. The 
same rule had continued to be upjilied. But where the prize had been 
fitted out as a vessel of war, the common law rule as to total obliteration 
of the former owner’s rights j)revailcd and controlled the provisions 
of the statute. Hence, if the case was not within the Act, it would fall 
under the old rule of the law of nations under which the rights of the 
owner were completely divested. Under the Act itself, however, the 
recaptors were entitled to the ship 


Although this deci-sion was given under a statute .since repealed, a similar 
provision is contained m the Naval Prize Act, 1864 Sects. 40 and 41 provide, 
in effect, that where any ship or goods belonging to British subjects, after 
being taken by the enemy, arc retaken by any of H.M. ships of war, the same 
shall be restored by decree of the Prize (’ourt to the owner, on payment as 
salvage of one-eighth of their value, as ascertained by the Court or agreed 
upon by the parties with the approval of the Court; with power to the Court 
to increase the salvage in circumstances of special difficulty or danger up to 
one-fourth of the value; but subject to the proviso that if the ship was used 
by the enemy as a ship of war the provision for restitution shall not apjily, 
and the ship shall be treated as ordinary prize. In order to bring a vessel 
within the scope of the proviso, it is not necessary to show that she was 
formally commissioned as a vessel of war («), but only that she was employed 
by competent authority in the naval service of the enemy (6). Another 
exception to the rule of restitution exists where the recaptured vessel, being 
British, 13 found to have been engaged in an unlawful trade prior to her 

(a) L'Actif, Edw. 185. 

\h) The Georijtana, 1 Bods. 397. 
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capture (c). Nor will that rule apply, in favour of the original captor, where 
an enemy vessel has been captured, and then retaken, and subsequently 
recaptured by the British (d). 

With respect to salvage, this is a reward payable to a captor in cases where 
restitution is granted (e). It may be claimed either by commissioned or 
non-commissioned vessels (/), or even by the crew of the captured vessel 
itself (g). To entitle a recaptor to salvage, there must have been an actual 
or constructive origmal capture, and a subsequent recovery of the property 
from the enemy, not necessarily in the sense of a forcible retaking, but in the 
sense of a termination of the hostile control through the action of the 
recaptor (h). The claim of salvage will be extinguished if the vessel is 
captured anew and condemned by the enemy, although it will revive if the 
prize IS ultimately released and restored to her original owner (t). It will 
also be forfeited by proof of misconduct on the part of the recaptors (k). 
Property retaken from pirates is m English law pnmd facie condemnable to 
the Crown as droits of Admiralty, but if any part can be shown to have 
belonged to private owners the Court may direct restitution on payment of a 
salvage of one-eighth (f). 


(11) PROPERTY OF AN ALLY OR CO-BELLIGERENT 


THE SANTA CRUZ. 

[I C Bob. .*.0, Scott, 77-> (1TH8) ] 

Case.] During war between Great Britain and France, Portugal 
being the ally of the former, certain vessels belonging to Portuguese 
subjects weie captured by the French, but subsequently recaptured 
by the British, in eacli case after remaining in the possession of the 
enemy for more than twenty-four hours. One of these vessels was 


(r) The Wahinghim Packet, 2 C. Bob 77. 

(d) The Haase, 1 C. Bob. 286; and, generally. Manual of Naval Prize Law. 
Arts. 261—269. 

(e) As to its general character, see p. 289, infra. 

If) The Urania, 5 C. Rob. 148. 

(y) The Two Friends, 1 C. Rob. 271; The Beaver, 3 C. Bob. 292. 

(h) Where property is recovered without being actually “ retaken ” witlnn the 
meaning of the Prize Act, salvage may be awarded under the general maritime 
law >.cc The Edward and Mary, 3 C. Roh. 30ri-, The Progress, Vldw. 210; and TAe 
Henry, Edw. 192, where a repurchase from the enemy was treated as a .salvage 

(i) The Charlotte Caroline, 1 Dods. 192. Salvage has even been decreed for the 
recapture of a vessel which was accidently destroyed after appraisement: see The 
Three Friends, 4 C. Rob. 268. 

(k) The Barham, 3 C. Rob 171. 

(l) See 13 & 14 \'iet. e 26; and as to the practice of other countries on the 
subject of recapture and salvage, pp. 286—289. infra. 



284 Recapture and Salvage—Ally or Co-Belligerent. 


retaken in August, 1796; another in the interval between December, 
1796, and May, 1797; whilst the rest were retaken after the latter date. 
A claim for restitution was made by the owners; but this was resisted 
by the recaptors on the ground that in analogous cases the Portuguese 
Courts had condemned British vessels. As to this it appeared that in 
December, 1796, an ordinance had been issued by Portugal declaring 
all vessels recaptured after possession by the enemy for twenty-four 
hours to be lawful prize; but that in May, 1797, another ordinance* 
had been issued directing restitution in such cases, subject to the usual 
salvage. In the result the Court, acting on the rule of reciprocity, 
condemned the ves.sel captured prior to December, 1796, on the ground 
that the law of Portugal in the like case would have subjected an 
English vessel to condemnation; a similar sentence was pronounced, 
for the like reason, with respect to the vessel retaken between December, 
1796, and May, 1797; but all ve.s.sels retaken after the date of the 
decree of 1797 were restored, subject to the payment of salvage at 
the same rate as that allowed by Portuguese law (m). 

Judgment.] Lord Stowell observed that in consequence of thi: 
conflicting practice of States on this subject there appeared to be no 
rule claiming the authority of a general law. With respect to th(“ 
divestment of the title of the original owner, it might be that the test 
should be that of immediate posse.ssion by the captor, or twenty-four 
hours’ possession, or the bringing of the property znfra prcBSidia, or 
the passing of a .sentence of condemnation. But, although in principle 
nations concurred in requiring a secure possession, the proof of this 
required m practice was altogether discordant. Under the circum¬ 
stances, for Great Britain to lay it down that a bringing infra prcesidia 
—although this was probably the true rule—-was in all cases necessary 
to divest the right of the original proprietor, might work injustice to 
British subjects, to whom a different rule might be applied by other 
States. In such circum-stances the proper proceeding was to apply, 
in the first instance, the rule of the country to which the recaptured 
property belonged. Even if there was no positive rule, there was 
generally a usage of the Courts of Admiralty; but if that did not 
exist, then it would be necessary to apply one’s own rule. With 
respect to the law of England on this subject, it appeared that that 
law, having adopted a most liberal rule of restitution as regards the 
recaptured property of its own subjects, gave the benefit of that rule 
(m) This being one-eighth to public vessels and one-fifth to privateers. 
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to allies until it appeared that they acted towards British property on 
a le.ss liberal principle; and that in such case it treated them accordinif 
to their own measure of justice. This principle of reciprocity was not 
by any means peculiar to cases of recapture, but was found to be 
o])erativc in other cases of maritime law, and in this re.spect was even 
sanctioned by Magna Carta (n). The que.stion was, then, whether 
Portugal had applied a difierent rule, under similar cft-cumstances, to 
British property. After a careful review of the evidence on this point, 
the learned judge came to the conclusion that the law of Portugal 
established twenty-four hours’ possession by the enemy as a legal 
divestment of the property of the original owner; that it applied the 
.same rule to the jiroperty of allies; and that this rule had been acted 
on in practice Having regard to this, he had no hesitation m 
])ronouncing the tir.st two cases to be subject to confiscation. But as 
regards the other cases of recapture, inasmuch as, in May, 1797, 
Portugal had adopted a more liberal rule, under which recaptured 
property was restored, although subject to a higher rate of salvage, it 
would not be right to refuse to Portuguese subjects the benefit of thi.s 
alteration; and restitution would therefore be decreed, subject to 
salvage at the rate established by the law of Portugal 


This case dlustrates the practice of the British Courts with respect to the 
restitution of vessels or goods belonging to the subjects of an ally or co- 
bclligerent which had been captured by an enemy and recaptured by the 
British (o). 

A somewhat different question arose in the case of The Two Friends, 

1 C. Rob. 271. In that case—Great Britain being at war with France and the 
United States being also involved in de facto hostilities with the same country, 
although not as the ally of Great Britain—an American ship had been captured 
by the French, and subsequently recaptured by her crew, some of whom 
were British subjects, and brought into a British port. Salvage in respect 
of the recapture was thereupon claimed by the British seamen. To this it 
was objected that the Court had no jurisdiction over an American vessel 
which had been recaptured by her own crew. The claim of salvage was 
allowed; it being held that since it was no part of the general duty of seamen 
to effect a rescue the recaptors were not to be considered merely in the light 
of American seamen; that even if all the crew had been American there wouhl 

(n) As in the treatment of enemy persons and property found in the country on 
the outbreak of war- Magna Carta, Art. 41. 

(o) See Manual of Naval Prize Law, Art. 271; and, as to the American practice, 
p. 288, infra. 
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have been no objection to the exercise of such a jurisdiction, for the reason 
that salvage was a question oi jus gentium (p); and, finally, that where, as 
in the present case, the interests of British subjects were concerned and 
goods subject to the salvor’s lien were found within the coiinlry of the Court, 
such a jurisdiction undoubtedly existed. 


(ill) NEUTRAL PROPERTY. 

THE CARLOTTA. 

[5 C. Rob. 54, Scott, 774 (1803).] 

Case.] In 1803, during war bettveen France and Great Britain, m 
vfhich Spam was neutral, the Carhtta, a Spanish ship, was captured by 
the French whil.st on a voyage from Monte Video to London; but was 
subsequently recaptured by the British. A claim to salvage was 
preferred, but this was resi.sted by the owners on the ground that no 
salvage could be claimed on a recapture of neutral property, save m 
circumstances which did not exist in the present case. In the result 
the claim for salvage was rejected. 

Judgment.] Lord Stowell declared that the tendency was against 
subjecting neutral property recaptured from the enemy to salvage. 
At the same time, if in a particular case any fact could be estabhshed 
or edict appealed to showing that the property in question would have 
been exposed to condemnation, he would hold that to be a sufficient 
ground for awarding salvage. The rule that salvage could in no case 
be claimed on a recapture of neutral property was one subject to 
exceptions. But as, in the present case, there did not appear to be 
any grounds on which it could be supposed that neutral Spanish 
property would have been condemned, he could not pronounce salvage 
to be due. 

Neutral property is not in general exposed to condemnation. Hence if 
such property is captured by one belligerent and retaken by the other, the 
latter ought to restore it to the neutral owner without payment of salvage, 
on the assumption that the Courts of the captor would not have condemned 
it, and that no meritorious serviee was therefore rendered (q). Nevertheless, 

ip) The amount of salv.age, in default of positive provision being determinable 
on the principle of quantum meruit. 

(q) See The War Onskan, 2 C. Rob. 299; and Manual of Naval Prize Tjaw, 
Art 270. In the earlier period, indeed, there are traces of a pretension to appro- 
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if the facts show that the Courts of the captor would in fact have condemned 
the property—whether in accordance with admitted principles (r), or even 
under positive regulations not in accordance with the general usage (a) —then 
salvage will be decreed (1). 

In the converse case, where a neutral Court is asked to award salvage in 
respect of property captured by a belligerent, but rescued by neutrals after 
loss or abandonment by the captor, it appears that inasmuch as salvage is a 
matter of the jtia gentium (m), the Court is entitled to make an award so long 
as the property actually lies within its jurisdiction (a;). 

In The. Pontoporos, 1 B. & C. P. C. 371, 2 ibtd. 87, one-eighth of the value 
of the cargo and onc-sixth of the value of the ship were awarded to the rccaptors. 
This was a Creek vessel captured by the fJerman cruiser Emden on the 14th of 
•September, and recaptured by H M.S. Yarmouth on the 12th of October, 
1914. Upon the appeal from the order of restitution, Evans, P , followed the 
principles laid down by Lord Stowell in The Sansom, 6 Rob. at p. 413, “ It is 
unnecessary to repeat that the general practice of this Court is not to decree 
salvage on neutral ships recaptured, upon the presumption that no peril had 
been incurred, but that on being carried into the Courts of the original captor 
they would have been restorcKl. This is a presumption which is to be 
entertained in favour of every State which has not sullied its character by a 
gross violation of the law of nations. But the contrary presumption takes 
place if States hold out decrees of condemnation, however unjust, and decrees 
on which the tribunals of the country are enjoined to act, and of which there 
18 every reason to suppose that they will be carried into execution. The 
reasonmg on which the general rule had been founded is then done away 
with; the peril is obvious and the case becomes simply that of meritorious 
rescue from the danger of condemnation.” Believing that the vessel, even if 
taken in, would have been condemned by the German Prize Court and if not 
would have been destroyed, the learned President held that the recapture in 
these circumstances saved the ship for its owners from condemnation and 
from almost certain risk of destruction. 


General Notes —Rights of Recaptors .—In recapture, the respective rights 
of the original owner and reeaptor were originally governed by that general 
maritime law referreel to by Ixird Stowell in The Ceylon {y). Under this the 


priate all ships and goods taken out of the hand.s of the enemy; but in the later 
period a more equitable practice came to prevail, .see The Statira, Wieaton 
fDana), 4,59. 

(r) As where the vessel was carrying contraband, or involved in breach of 
blockade- see The Huntress, 6 C. Rob. 104; The Sansom, 6 Rob. 410. 

(s) So long as there was reasonable ground for believing that the property would 
in fact have been condemned, even though unjustly, 

(t) The War Onskan, 2 C. Kob. 299; The Acteon, Edw. 2.54. 

(u) Supra, p 285. 

(x) The Tu'O Friends, 1 C. Rob. 271; The Mary Ford, 3 Ball. 18S; and. as to 
tho question of title in such cases, p. 273, supra. 

{y) Supra, p. 281. 
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prize was deemed to belong to tJie recaptor if the captor had previously 
acquired a title to it; whilst if he had not then it reverted to the original 
owner jure posthmivii. The question of whether the captor had acquired a 
title in such a case originally depended, according to one practice, on whether 
he had earned the prize infra prcesidia; or, according to another, on whether 
he had held possession of it for twenty-four hours (z). But the growth of 
coninierce and the strengthening of the mercantile interest, added to the 
fact that the recaptors in such cases were generally fellow' subjects of the 
original owners, gradually led to the adoption of a new practice. By this 
the transfer of the property to the captor by effectual seizure was ignored as 
between the recaptor and the origmal owner, and the property restored to 
the latter; subject, however, m all cases to the payment of a suitable reward 
to the former. This change of system was effected m England by an 
ordinance of 1649 (a), and was sooner or later followed by most other maritime 
States, with the result that the practice of restitution on recapture became 
general. But there was, and still is, a great lack of uniformity in the various 
municipal systems as regards the precise conditions of restitution (b). In so 
far, moreover, as the municipal rule of restitution does not apply, recourse 
will still be had to the earlier law (c). 

Existing Variations of Practice. —^The British practice, as we have seen, is 
to restore the ships and goods of subjects recaptured from an enemy on 
payment of a salvage of one-eighth, which may, however, under the statute, 
be increased to one-fourth in circumstances of special danger or difficulty (d); 
and this whether the recapture was effected before or after condemnation, so 
long only as the prize, being a vessel, was not employed m the naval service of 
the enemy (e). The same rule of restitution on recapture is apjilied to the 
property of an ally, unless it appears that a less liberal rule is applied to 
British property, in which case recourse is had to the principle of reciprocity {/). 
Neutral property, on recapture, is restored on the presumption that the 
enemy would not have condemned it; but this presumption may be rebutted, 
and in such a case restitution will only be made on payment of salvage (g). 
The practice of the United States is to restore the ships and property of 
citizens or inhabitants which have been recaptured from the enemy, subject 
to the payment of salvage. But such restitution will only be made when the 
recapture has been effected before condemnation, in which case it is made 
irrespective of any use to which the vessel may have been jiut by the 
enemy (/i); whilst if effected after condemnation then the property w ill, as 

(2) Supra, p 271) 

(а) Supra, p. 282. The Dutch had adopted it even earlier: see Hall, § 166. 

(б) Infra. 

(e) Supra, p. 280 

(d) It may also be extended by the Court apart from statute- see The Gage, 

6 C. Rob. 273. 

(c) As to other exceptions, see p. 282, supra. 

If) Supra, p 284. (9) Supra, p. 286. 

(h) Although subject to an increase of salvage if used as an armed vessel. This 
b\’ Act of Congress, originally passed in 1800, and now embodied in an Act of 
1864. see Rev. Stat § 4652. 
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under the earlier law, belong to the captor (t). If the property recaptured 
belongs to subjects of a friendly State, the practice is to restore it so long as 
it was retaken before condemnation, but subject to a condition of reciprocity, 
and on the same terms as to salvage as would have been applied to the 
property of United States citizens in similar circumstances, or, in default of 
any rule or usage on the subject, then on payment of such salvage as would 
be due under American law (k). 

Salvage. —The term “ salvage,” in its maritime connection, denotes either 
the service of saving a thing at risk at sea, or, more usually, the reward for 
doing so. In each sense salvage may be either (1) civil, as where a vessel or 
her cargo or the lives of those on board have been saved from loss or destruction 
by the perils of the sea; or (2) military, as where either vessel or goods are 
rescued from an enemy in time of war or from pirates at any time. Military 
salvage, iMth which alone we are here concerned, is really a part of the law 
of prize, and is often known as prize salvage {1). Like other rights incident to 
recapture, it was once governed by general maritime custom, but it is now 
governed for the most part by positive regulations adopted by each municipal 
system. Nevertheless, salvage is, in some sort, still a matter of the jtis 
gentium ; and the Courts of one country may, if the property saved is found 
within their jurisdiction, adjudicate thereon, even though the salvors are 
subjects of other States; the amount in this case, as well as in other cases 
not provided for by municipal regulation, being determined by reference to 
the rule of quantum meruit. 

This equally applied in cases of civil salvage— The Beliance, 1 Abbot 
Adm. R. 317; and military salvage— The Tuo Friends, 1 C. Rob. 271. In 
The Svanfos : The Borgila, 3 B. & C. P. C. 470, tried in the Probate, Divorce, 
and Admiralty Division, two Norwegian vessels w'ere captured by a German 
submarine, and, when on the point of being sunk for being within the war 
zone, Mere rescued by the British submarine 0.1. Upon a claim for civil 
salvage by the commander, officers and crew of the latter, following the 
principles laid down in The Ponloporos, Hill, J., awarded as civil salvage the 
sums of £1,000 and £2,000 respectively, such amounts being ascertamed upon 
a quantum meruit, since sect. 40 of the Naval Prize Act, 1864, did not apply to 
foreign ships. Nothing could be awarded to them for military salvage. 

(t) The Star, 3 Wheat. 78. 

(k) Sect. 3 of Act of 1800, supra. For an account of the laws of other countries 
with respect to recapture or salvage, see Wheaton (Dana), 460, n.; and Atherley 
Jones and Bellot, Commerce m War, c. ix.; and, generally. Hall, § 166. 

(l) Both military and civil salvage may be awarded if both services are rendered: 
see The Louisa, 1 Dods. 317. 


r.c. 
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THE TERMINATION OF WAR. 

THE MAKING OF THE PEACE OF PORTSMOUTH, 1905. 

[Hershey, The International Law and Diplomacy of the Russo-Japanese War, 341; 

Takahashi, 219, 774 ] 

Events leading to Peace.] The Peace Convention of 1899, amongst 
other things, declared it to be expedient that neutral Powers should, 
if possible, offer their good offices and mediation to States at variance, 
and, further, that this might be done even during the course of hostilities, 
and should not under any circumstances be regarded as unfriendly (m). 
In June, 1905, during the progress of the Russo-Japanese War, the 
President of the United States, relying on these provisions, approached 
the belligerent Governments with a request that they would, not only 
for their own sakes but in the interest of the whole civilised world, open 
negotiations for peace, suggesting at the same time a meeting of 
delegates for this purpose, and offering his services, if required, in the 
matter of arranging preliminaries as to the time and place of meeting. 
The time was propitious; for Port Arthur had fallen in the previous 
January, the battle of Mukden had been fought in March, and the 
Russian fleet had been virtually destroyed at the battle of Tsushima, 
thus leaving Japan, for the time being, in a position of predominance. 
A favourable reply was received from each of the belligerents, and 
thereupon the necessary arrangements were made for the holding of a 
Peace Conference at Portsmouth, in the United States The first 
meeting was held on the 9th of August, 1905, Russia being represented 
by M. Witte and Baron Rosen, and Japan by Baron Komura and 
M. Takahira. It was arranged that any language might be used; 
that the protocols should be drawn up in English and French, the 
French text being decisive, and, finally, that the discussions and 
proceedings should remain secret. The Japanese conditions of peace 
were then presented to the Conference and discus-sed at successive 
meetings. These conditions were originally twelve in number, and 
included various stipulations with respect to Korea and Manchuria, the 
cession of Sakhabn, Port Arthur, and Dalny, the surrender of Russian 
warships then interned in neutral ports, the limitation of Russian 
naval forces in the Far East, and reimbursement for the costs of the 

(to) >Sec Art. 3. These provisions are reproduced and even strengthened in the 
corresponding Convention of 1907, Art. 3. 
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war (w). Of these demands, Russia, in the first instance, refused even to 
consider those relating to Sakhalin and the indemnity; whilst she pro¬ 
nounced the proposed surrender of the interned ships to be contrary to 
international usage, and the proposed limitation of her naval forces 
in the East to be derogatory to her dignity. In the course of the 
discussions that ensued the two latter claims were abandoned. But 
Japan continued to press her claim for the surrender of Sakhalin on 
the grounds of her former ownership, her present possession, and the 
principle of possidetis ; whilst Russia objected on the ground of 
the essentiality of that island for the due protection of her Eastern 
provinces. As the result of a direct appeal to the Czar, however, the 
Ru.ssian delegates receded from this position to the extent of expressing 
their willingness to consider the question of the surrender of the southern 
part of Sakhalin (o). But this was far from satisfying Japan; and at 
the time it appeared that, both on the question of Sakhalin and that 
of the indemmty, the negotiations for peace must fail. On the 28th of 
August, however, Japan withdrew her demand for an indemnity, and 
also agreed to accept the proposed division of Sakhalin; and with the 
removal of these obstacles the terms of peace were arranged, and the 
Treaty of peace .signed on the 5th of September In the meantime an 
armistice in general terms was signed at Portsmouth on the 1st of 
Sejitember. By this it was provided that a zone of demarcation should 
be fixed between the two armies in Manchuria; that no further naval 
bombardments should be undertaken; that no reinforcements should 
be despatched to the theatre of war; that those already en route should 
not be despatched to certain localities mentioned; and that further 
details should be left to be determined by the re.spective commanders 
of the opposing forces, in conformity with the.se provisions; but that 
maritime captures should not be suspended during the armistice. This 
general armistice took effect as from the 5th of September. Meanwhile, 
an armistice more specific m its terms was concluded for Manchuria, 
taking effect as from the I6th of September. Finally, on the 14th of 
October, 1905, the definitive Treaty was ratified by both parties. 

The Terms of the Treaty.] The more important provisions of the 
Treaty were, in effect, as follows;—Peaceful relations between the 
Powers and their subjects were formally re-established: Art. 1. 

(n) Estimated then at from one to two hundred miUions sterling. 

(o) Thus saving Russia’s strategic position by retaining the northern part. 

19 (2) 
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Russia recognised Japan’s paramount interests—political, military, 
and economical—^in Korea, and engaged to respect the same: Art. 2. 
The contracting parties mutually engaged to evacuate Manchuria, 
except the leased territory of the Liao-tung peninsula, within the 
times and under the conditions prescribed by the Treaty, saving, 
however, the right of both to maintain a limited number of guards 
sufficient for the protection of their respective railways; and also to 
restore the Chinese administration in the parts so evacuated, Russia 
abjuring all territorial or other advantages which might derogate 
from Chinese sovereignty or the principle of equal opportunity: 
Art. 3 and sub-Art. 1. Russia, with the assent of China, transferred 
to Japan the lease of Port Arthur, Ta-lien-wan, and all attendant 
territory, together with all works thereon; all proprietary rights of 
Russian subjects being respected: Art. 5. Russia, with the consent 
of China, transferred to Japan the railroad from Changchun to Port 
Arthur (p), with all rights appurtenant thereto: Art, 6. Both parties 
engaged to exploit their railways in Manchuria for commercial and not 
strategic purposes (q), and to conclude as soon as possible a convention 
regulating the connecting services: Arts. 7, 8. Russia ceded to Japan 
in perpetuity that portion of the island of Sakhalin lying south of the 
50th deg. N. lat., the exact boundary to be determined by a delimitation 
Commission to be appointed thereafter; each party also engaging not 
to erect fortifications or to impede the free navigation of the Straits of 
La Perouse and Tartary: Art. 9 and sub-Art. 2. Russian subjects 
within the territory ceded to Japan were to be at Liberty either to sell 
their property and withdraw, or to remain, with full protection, on 
submitting to the Japanese laws and jurisdiction: Art. 10. Russia 
engaged to concede to Japanese subjects concurrent rights of fishery 
along the coasts of Russian possessions in the Japan, Okhotsk, and 
Behring Seas: Art. 11. The prior Treaty of commerce and navigation 
having been annulled by the war, the contracting parties agreed, 
pending the conclusion of a new Treaty, to adopt reciprocally the most 
favoured nation treatment: Art. 12 (r). All prisoners or war were to 
be mutually restored, each party appointing a special commissioner 
for the purpose of arranging and taking delivery of the prisoners 
remitted by the other. Each party was also to render to the other a 

(p) The southern branch of the trans-Manchurian line. 

Iq) This, however, did not apply to railways within the leased territory transferred 
to Japan. 

(r) See vol. i. 343. • 



Termination of War. 


293 


statement of expenditure incurred on the prisoners’ behalf; Russia 
engaging to pay to Japan any balance that might be due: Art. 13 (s). 
The Treaty was signed in duplicate in both English and French, it 
being provided that the latter text should prevail in case of discrepancies. 


This Treaty may be regarded as an extra-judicial settlement of the 
-controversy which gave rise to the war, as well as of that which arose out of 
the opening of hostilities (<); whilst it is also noteworthy as involving a new 
territorial settlement of some international importance (u). The proceedings 
attending it illustrate both the forms and methods usually followed in arranging 
a Treaty of peace between Powers previously at war—in relation, that is, to 
the opening of negotiations, the arrangement of general and special 
armistices (x), and the subsequent conduct of the negotiations; and also 
indicate, generally, what matters, other than the settlement of the mam 
issues of the controversy and the formal re-establishment of peaceful relations, 
have commonly to be provided for—matters such as the delimitation of 
ceded territory and the safeguarding of the interests of the ceding Power and 
its subjects therein, the revival of treaties, the continuance of commercial 
and other relations depending on treaties annulled by the war, the repatriation 
of prisoners, and the defrayal of the cost of their maintenance. 


General Notes. —How War may Terminate .—^The three possible ways in 
which war may terminate are;—(1) By a definite cessation of hostilities on 
either side; (2) by the conquest and complete absorption of one belligerent 
State by the other; and (3) by the conclusion of a Treaty of peace. The 
tcrmmation of war by mere cessation of hostilities is now rare, although not 
unknown even in modern times. In the war between Spain and her American 
colonies, for instance, active hostihties were gradually dropped, and came 
practically to an end about 1825, although peaceful relations were not formally 
restored, at any rate with some of the colonies involved, until 1840. What 
period of suspension is necessary to justify the presumption of the restoration 
of peace will, of course, depend on the actual circumstances (y). But such a 
condition of things is embarrassing to neutrals, and also leaves the relations 
of the belligerents themselves undetermined, although in such a case the 
principle of uti possidetis would probably be held to apply (z). Such a 
situation, however, is not one likely to recur, at any rate in a war between 

(«) Then follow the usual provisions with respect to ratification; see Art. 14. 

(I) Supra, p. 15. 

(u) See vol. i. 12. As to Korea, it will be remembered that by a Convention of 
the 17th of November, 1905, already referred to, the independence of Korea was 
virtually extmguishcd. In August, 1910, Korea was formally annexed by Japan. 

(x) Although such armistices are often arranged before the terms of the definitive 
Treaty are discussed. 

(y) Moore, Digest, vii. 336; Taylor, 605. 

(z) But see Phill. iii. 772. 
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States of any magnitude. Where war is terminated by the conquest and 
absorption of one State by the other, there is, of course, no scope for any 
formal Treaty of peace; but the close of the war is commonly marked by 
some formal proclamation or announcement on the part of the conqueror, or 
by some formal act of surrender on behalf of the inhabitants (a). So, in the 
South African War, the annexation of the Orange Free State was proclaimed 
on the 24th of May, 1900, and that of the South African Republic on the 
1 st of September, 1900; but these announcements were really premature, 
and the actual termination of the war must be referred to the agreement of 
surrender made at Vereeniging on the 31st of May, 1902. Ordinarily, however, 
the termination of a war is marked by the formal conclusion of a Treaty of 
peace, which is thereupon notified both to the subjects of the belligerents and 
the world at large. 

Armistice with Germany .—The recognition in October, 1918, of the Czecho¬ 
slovaks National Council as a de facto belligerent Government in a state of 
war with the German and Austro-Hungarian Empires was quickly followed 
by the .Armistice between the Allied and Associated Powers and Austria- 
Hungary on the 3rd of November. This was more than an armistice, it w as 
a complete surrender. The Protocol provided not only for the complete 
cessation of hostilities, but for the total demobilisation of the Austro- 
Hungarian Army and the immediate withdrawal of all Austro-Hungarian 
forces operating on the front from the North Sea to Switzerland, and 
the evacuation of all territories invaded by Austria-Hungary since the 
beginning of the war (6). In October, 1918, the German Government, through 
the medium of the Swiss Legation at Washington, opened negotiations for 
peace with President Wilson, who, after the exchange of further communi¬ 
cations, referred the German Government to Marshal Foch, who had been 
authorised by the United States and the Allied Governments to receive 
properly accredited representatives of the German Government and to 
communicate to them the terms of an armistice (c). The armistice, signed 
on the 11th of November, 1918, provided not only for the immediate cessation 
of hostilities for a period of thirty-six days, with an option to extend, but 
also for conditions which constituted a virtual military and naval surrender. 
Germany agreed, inter alia, to the immediate evacuation of Belgium, France, 
Luxemburg, and Alsace-Lorraine within fifteen days; of the left bank of the 
Rhine; of all territories formerly belonging to Austria-Hungary, Roumania 
and Turkey; and of all German forces operatmg in East Africa (d). 

Making of the Treaty of Peace .—The part played by good offices and 
mediation in the opening of negotiations for peace, and the incidental 
procedure, have already been noticed (e). The fact that negotiations for 
peace have been initiated does not, however, in itself suspend hostilities; 

(а) Moore, Digest, vii. 337, 

(б) A. J. I. L. 1919, Suppt. vol. 13, pp. 73—84. 

(c) A. J. I. L. 1919, Suppt. vol. 13, pp. 85—96. 

(d) Ibid. 97; Pari. Pap. 1918 [Cd. 9212]. 

(e) Supra, p. 290. 
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although such a suspension is usually provided for by armistice, which is 
itself governed by the laws and usages of war. The Treaty of peace is 
sometimes preceded by “ preliminaries of peace,” which are intended not 
merely to suspend but to bring both hostilities and other incidents of the 
state of war to a close, at an earlier moment than the arrangement of a 
definitive Treaty would allow. They embody, in fact, the essential conditions 
agreed on, and, although intended to be replaced and capable of being 
modified by the definitive Treaty, they are regarded as binding as from the 
date of their signature {g). Sometimes, however, either by the prehramaries 
of peace or by the definitive Treaty, a future date is fixed for the termination 
of hostilities, or even different dates for different localities; the effect of which 
will be considered hereafter (A). The actual terms of peace depend, of course, 
on the relative position of the parties Nevertheless the effect of a war of 
any magnitude on the interests of other States is now so considerable, that 
both the conclusion of peace and the terms agreed are often influenced greatly 
by the pressure of international opinion, of which the Treaty of Portsmouth 
affords an example. 

Authority to make .—In order to be binding, a Treaty of peace must, like 
any other international act, have been made or ratified by some authority 
competent to make it under the domestic constitution—of the provisions of 
which m this regard the other contracting party will be presumed to have 
notice (i). The terms of a Treaty of peace otherwise duly concluded between 
the belligerents may, moreover, conceivably be impugned by other States 
as incompatible with their legitimate interests, or as affecting matters 
previously the subject of international settlement. It was on this ground 
that the terms of the Treaty of San Stefano, which was concluded in 1878 
between Russia and Turkey, were revised by the Congress of Berlm (it). On 
this ground, too, it would seem that the as.sumption of a new status on the 
part of Bulgaria in 1908, and the annexation of Bosnia and Herzegovma by 
Austria-Hungary, which immediately followed {1), ought strictly to have 
been submitted for approval to the signatories of the Treaty of Berhn, 
1878 (m). But terms likely to give umbrage to other Powers are often 
embodied in secret articles of agreement. 

Usual Stipulations .—In addition to the formal establishment of peaceful 
relations as between the States previously at war, and apart from such special 
terms as may be necessary or appropriate, a Treaty of peace usually provides 
for the immediate or ultimate evacuation of territory not intended to be 

(?) Hall, § 199 n. 

(A) Infra, p. 301. 

(t) See vol. i. 335; although the power to make peace is not always vested in 
the same authority as the power to make war: supra, p. 24. 

(k) Oppenheim, ii. § 268. 

(l) See vol. i. 60, 106. 

(to) An attempt on the part of the British Government to procure the submission 
of these questions to a European Conference appears to have been thwarted by 
the action of Germany. 
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ceded; for the actual transfer of territory agrcetl to be cedctl and not steady 
,n occVtion of the proi^^sed transferee (n); for the clehnutat,on of boundaries 
and the protection of the interests of subjects of the ceding? State; for the 
repatriation of prisoners and the payment of any balance that may be due 
in respect of their maintenance; for the renewal or replacement of treaties 
abrogated by war; and sometimes also for the granting of an amnesty (o) 
and the payment of a war indemnity (p). 


Legal Effects of a Treaty of Peace .—The main effect of a Treaty of peace is 
to re-establish both between the States concerned and their respectiv’e subjects 
those normal relations which obtain amongst members of the society of 
nations. Between the States previously at war, hostilities and all acts 
incidental thereto necessarily come to an end, military or martial law ceases 
to apply {q), and the inhabitants are remitted to their rights under the 
territorial law(r); prisoners of war are released; and both diplomatic 
intercourse between the States and commercial intercourse between their 


subjects are resumed. All prior engagements, moreover, whether on the 
part of the States themselves or of their subjects, w hich m ere merely susjiended 
by war, together with all consequent remedies, are revived. The Treaty 
marks the moment from which these results ensue. As regards matters 
occurring before the war, the Treaty is presumed to put an end to all 
pretensions founded on acts or defaults that gave rise to the war, and to 
merge all consequent rights and obligations in the new rights and obligations 
set up by the Treaty. As regards acts done during or in relation to the war, 
even though irregularly, such acts cannot, except by express reservation or 
subsequent agreement, be made the ground of any public or private demand 
or proceeding as between parties who were previously hostile (s). This will 
not, indeed, preclude a State from proceeding against such of its own subjects 
as may have compromised themselves by dealings with the enemy; but an 
amnesty clause is sometimes inserted which will cover even these acts, 
although it will not affect actions arising out of private contracts or criminal 
prosecutions for acts having no relation to the war (<). With resfiect to 
territory, if no provision is made for its cession or evacuation, the rights of 
the parties are deemed to be governed by the principle of uh possidetis, in 
virtue of which each retains such territory as is under his control at the time 


(a) As to the necessity for this, see The Fama, h C. Rob. 106. 

(o) Infra. 

(p) Infra, p. 297. 

(q) Except where part of the territory remains under occupation, as by way of 
security for the payment of an indemnity. 

(r) Halleck, li. 487. 

(s) See The Schoone Sophie, 6 C. Rob. 138, where this principle was extended to 
the case of a neutral title, acquired under an irregular condemnation, on the 
ground that the question was ultimately one between the belligerents, and had 
been set at rest by the conclusion of peace. 

(t) As to the detention of prisoners of war, see p. 136, supra. As to acts 
done after the war and in ignorance of peace, see the case of the John, infra, p. 298. 
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o{ the termination oi the war (u) And the same principle applies e<\\ia\\y 
to moveable property in the poesession of either belligerent. On the other 
hand, where a return to the sUitm quo ante helium is stipulated, all property 
former y belonging to one party but at the time m the possession of the other 
must he restored, although this will be subject to any changes wrought by the 
war and to any acts lawfully done during its eontmuance (*) With respect 
to the property of subjects of one belligerent found in the territory of the 
other the right to full enjoyment of this—if, indeed, it has been the subject 
of restriction or sequestration during the war—will revert without express 
stipulations on the restoration of peace But this will not apply to property 
already confiscated, in cases where confiscation is permissible, nor will it 
apply to maritime property already captured, as to which a decree of 
condemnation may be pronounced even after the war, although this right is 
occasionally waived (y) Where part of the territory of one belligerent is 
ceded to the other, the rights of the inhabitants are usually safeguarded by 
express stipulation, but eyen without this by general usage, to which 
municipal law commonly conforms, their proprietary and personal rights are 
usually respected (2) This will not, however, preclude the new bovereign 
from enforcing rights of forfeiture which would have availed his predecessor 
in title in the like circumstances (o) The legal consequences of cession, in 
other respects, have already been described (6) 

(,/ue3tion of Indemnity —The exaction of a monetary indemnity, in addition 
to the cession of territory or other advantages, has become a not infrequent 
condition of terms of peace in cases where the issue of the struggle leaves the 
dominant party in a position to exact this So, in 1871, Germany, in addition 
to the cession of Alsace and Lorrame, exacted from France an indemnity of 
5,000,000,000 franca (c) In some modern wars, howeyer, the successful 
belligerent has shown greater magnanimity So, m 1848, the United States 
took no war indemnity from Mexico, and even made some payment for 
territory ceded bv the latter under pressure of the war (d) In 1898, again, 
the United States exacted no war indemnity from Spain, and even paid to 
the latter an indemnity in respect to the cession of the Philippine Islands, 
but no indemnity was paid in respect of Porto Rico, whilst Cuba was not 
allow ed to assume liability for any part of the Spanish debt (e) Great Britain 

(u) See Hall, § 204 Oppcnheim, 11 § 273 But for a contrary view according 
to which territory not specifically assigned is deemed to revert to the statiit quo 
ante helium, see Taylor, 605, and Phill 111 784 

(X) See Phill 111 864 

(y) See p 300, infra 

(z) U S \ Percheman, 7 Peters, 51 

(a) V S y Repentigny, 5 Watt 2\\, but see p 311, m/ra 

(b) See vol 1 66 

(c) In addition to previous exactions from localities and individuals, which have 
been estimated at 700,000,000 frs 

{d) New Mexico and California were ceded to the United States on pavment by 
the latter of $15,000,000, and the assumption of certain debts due by the Mexican 
Government to American citizens 

(e) See vol 1 68 
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HOSTILE ACTS DO^E IN IG.\0R4\CE OF PEACE 

THE JOHN. 

[2 Dodson, 336 (1818) Scott 1002 Moore Int Arb iv . 3793 ] 

Case.] By the Treaty of peace concluded at Ghent on the 24th of 
December, 1814, between Great Britain and the United Stateb, it was 
stipulated that immediately after the ratification of the Treaty (ff) 
orders should be sent out to the forces on either side to cease from 
further hostilities, and, further, that all ‘ \essels and effects ’ captured 
by either party after the times specified by the Treatj, ranging from 
twelve to one hundred and twenty days, according to the locality of 
the capture, should be restored Art 2 The Jo/in, an American 
vessel was captured by H M S Talbot within the twelve day zone, and 
after the expiry of the period agreed on both captor and prize being 
m Ignorance of the fact that peace had been concluded The vessel 
was however, soon afterwards lost, whilst under the control of the 
captor, by the perils of the sea Some time afterwards a monition 
was issued {h) at the instance of the owners of the vessel, requiring the 
captor to proceed to adjudication, the object being to make the 
commander of the Talbot personally responsible for the loss It was, 
houe\er, held by the Court that in the circumstances of the case the 
captor could not be held personally liable 

Judgment.] Lord Stowell pointed out that the case for the 
complainants rested on two grounds first, on the general right of 
restitution on a capture made out of due time and place, and, secondly, 
on an alleged mismanagement of the ship whilst under the captor’s 
control On the latter point, however, he was of opinion that due care 
had been shown The question then remained whether the original 
possession of the captor was such a possession as would exempt him 

(/) Infra, p 302 

(g) This took place on the 17th of iebruary, 1815 

(h) See p 245, supra 
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from liiiliility for conHcqucnccs not due to hi« personal default. With 
respect to this, in the present case, the ignorance was not one of law 
\)ut of fact, and also of a fact dependent on ttansactlons ot State of 
which the captor could not possibly be aware until it was communicated 
to him. Hence the possession ot the captor in the present case must 
be treated as a 6ond fide possession, with the result that any misfortune 
occurring to the thing whilst in custody must be deemed to fall on the 
owner For this reason he was of opinion that the captor was not 
personally answerable in the way of compensation for the loss sustained. 
This did not, however, exclude a liability elsewhere; although whether 
such a liability lay on the Government was a question that did not then 
require to be determined. 

The Finding of the Joint Commission.] Acting, no doubt, on Lord 
Stowell’s suggestion that a liability might conceivably attach elsewhere, 
the United States Government subsequently made a claim for indemnity 
on behalf of the owners of the vessel against the British Government, 
and this, with other claims, was, by a Convention of the 8th of February, 
J.853, referred to a Joint Commission. In the result the Commission 
reported in favour of an indemnity, which was accordingly paid to the 
owners of the vessel. 

In giving his decision the United States Commissioner, with whose 
finding the British Commissioner agreed (save on the question of 
interest, which was referred to the umpire and ultimately allowed), 
stated, in effect, that the decisions of the British Prize Courts both in 
the case of the Johti and in that of the Mentor went to show that where 
there was a want of due diligence m advertising the cessation of 
hostilities the injured party was clearly entitled to indemnification. 
As it was sometimes difficult to determine what constituted due 
diligence under the circumstances, it was usual to assign fixed periods 
for the cessation of hostilities according to the situation and distance 
of places. The question then was whether, in the present case, the 
assignment of such periods under the Treaty of 1814 was not designed 
to establish the times so fixed as the periods that were to be regarded 
as “ reasonable ” for the purpose of “ notice.” From the language of 
Art. 2, and as it could not be supposed that the parties designed to 
append to these periods a further indefinite time for giving notice, he 
concluded that those times were agreed on as equivalent to notice, and 
that thereafter the obligation to cease from hostilities was imperative. 
After this, even though collisions might occur without wilful wrong. 
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yet any loss sustained must be fully met The parties themselves had 
stipulated that in such a case “ all vessels and effects should be 
restored ” This meant not merely that restitution should be made of 
the thing itself if practicable, but that if owing to want of notice a 
capture was effected the restitution of which became impracticable, a 
due equivalent should be rendered in damages The position had been 
taken up that, however this might be. Great Britain, in the present 
case, was relieved from this obligation by reason of the vessel having 
been lost by the act of God But such a plea could not be set up on 
behalf of one who was wrongfully in possession (t) In whatever way 
the John might have been lost, the fact remained that she was taken 
without right to the place at which she was lost, and, inasmuch as the 
vessel herself could not now be restored, it followed that such compen 
sation should be made as the nature of the case permitted {k) 


Lord Stowell merely decided that since the captor had acted in unavoidable 
Ignorance his possession was a bond fide possession, and that he could not 
therefore be held personally liable for a loss unattended by negligence; the 
question of the liability of the Government being left open. Although in 
such cases the decree of a competent Court (1) is judicially conclusive (m), 
yet, if the result of the decision appears to involve a denial of justice or the 
infraction of some admitted prmciple, or if—as occurred in the case of the 
John —it fails to touch the real issue, then it will be open to the State to which 
the mjured party belongs to prosecute the claim diplomatically. This 
was accordingly done in the case before us, with the result that the question 
was, although long afterwards, referred to a Commission. This decided 
(1) that where certain times are specified for the cessation of hostilities, such 
times will be presumed to be those within which each Power can reasonably 
give notice to its commanders of the termination of the war; and (2) that if 
this 18 not done, then all captures effected after such times will be regarded 
as being at the risk of the Government of the captor, and, in the event of loss, 
however occurring, as involving an obligation of indemnity. As to the 
personal irresponsibility of the captor, however, it should be noticed that in 
the case of the Mentor, 1 C. Rob. 179—where an American vessel had been 
destroyed by a British captor, in 1783, in ignorance of the restoration of 

(i) Not, indeed, by virtue of his own default, whieh was the question dealt with 
by Lord Stowell, but by virtue of the default of his Government, as held by the 
Commission. 

(k) For another example see The ZaevaUipan Claims, which arose out of the war 
between the United States and Mexico: Moore, Int. Arb. iv. 3798. 

(l) Being a Court of last resort, or even a Court inferior thereto if the decree is 
not appealed from. 

(m) Supra, p. 269. 
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peace—the Court inclined to the view that a captor in such a case might be 
made liable in damages, although if he acted in ignorance he ought to be 
indemnified by hia own Government. But it was held, having regard to the 
fact that the monition was issued against the admiral of the station some 
sixteen years after the seizure, and that a previous suit against the commander 
had been dismissed without having been appealed from—that the proceedmgs 
must fail. 

Although by Art. XX. of the Armistice Convention of the 11th of November, 
1918, all hostilities at sea were to cease forthwith, by Art. XXVI. maintenance 
of the blockade of Germany was to continue and German vessels of commerce 
found at sea to remain liable to capture. The Elbe, Scott 1107, a German 
vessel, was captured by a French torpedo-boat on the 16th of February, 1919, 
and was condemned with its cargo, by the French Prize Court as good and 
valid prize (n). 

If no special period is fixed for the cessation of hostilities, then all property 
captured after the conclusion of peace must be restored when that fact is 
duly established (o). Moreover, even if a special period is fixed, all hostilities 
and captures should cease when once the fact of peace becomes known; 
although a naval or military commander is not bound to accept such notice 
except from his own Government. So, in the case of The Swineherd (p)— 
where a British vessel had been captured by a French privateer withm the 
five months fixed by the Treaty of Amiens for the cessation of hostilities 
between Great Britain and France in the Indian seas, but after notice of the 
peace had been received by the prize, and also by the captor himself although 
not from an official source—the vessel was condemned on the grounds that 
the capture was effected at a time anterior to that fixed for restitution by the 
Treaty (q), and that the captor had not as yet that authentic and sufficient 
knowledge of the cessation of hostilities which he was bound to require (r). 
Where a prize has been taken during the war, but recaptured after the 
cessation of hostilities and in ignorance of the peace, the prize ought strictly 
to be restored to the captor, even though not previously condemned; for the 
reason that even the possessory rights of a captor cannot be infringed after the 
cessation of hostilities (s). Some States, however, now incline to the practice 
of restoring all property which has been taken as prize but not actually 
condemned at the time when peace is concluded. So, in the case of the 
Doehvyck, referred to hereafter (<), the Italian Courts, although they found 
the vessel in guilt, refrained from pronouncing a decree of condemnation, on 
the ground that peace had meanwhile been established. 

(n) See the Rannveig, 3 B. & C. P. C. 1013; infra, p. 500. 

(o) Bain V. Speedwell, 2 Dali. 40. 

(p) Merlin, Repertoire, tit. Prise, xiii. 183; Hall, § 199. 

(}) Really the prehminary articles which preceded the definitive treaty. 

(r) See Phill. iii. 779. 

(a) See Phill. iii. 782; and The Schoone Sophie, 6 C. Rob. 138, p. 296, supra. 

(t) Infra, p. 639. 
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General Notes. —Hostile Acta done in Ignorance of Peace .—When a war 
is terminated by Treaty of jieace, all acts of hostility are prohibited as from 
the date of its signature, unless some other time is expressly agreed (m); and 
this even though the Treaty itself may be subject to ratification. Where, as 
sometimes happens, hostile acts are done in ignorance of the termination of 
war, they must so far as possible be undone and compensation afforded by 
the belligerent in default. So territory occupied or places taken or captures 
made thereafter must be restored; prisoners taken must be released; and 
contributions and requisitions exacted, even though by way of arrears, must 
be repaid. When hostilities extend to distant regions, with which communi¬ 
cation may be difficult, it was formerly the practice to agree some date, or even 
different dates for different regions, at which hostilities should be concluded. 
Owmg to modern facilities of communication, such agreements will rarely 
be necessary (a:). In such a case, however, if hostilities should occur or a 
capture be made after the time or times agreed, the State to which the 
aggressor or captor belongs will be responsible to the extent of an adequate 
indemnity. Moreover, if, even before the expiry of the period or periods 
agreed, authentic notice reaches a naval or military commander, it is now 
commonly agreed, m spite of some previous divergence of opinion, that he 
ought to abstain from further acts of war. This, however, is subject to the 
reservation that he is not bound to accept such notice unless it comes to him 
directly or indirectly through his own Government; a reservation which 
sometimes operates harshly (y), but which is not unreasonable, having regard 
to the serious consequences which might attend the suspension of warlike 
operations on information either erroneous or intentionally deceptive (z). 


THE LEGAL EFFECTS OF CONQUEST AND 
ANNEXATION. 

(i) PKOPERTY AND OBLIGATIONS. 

THE REPORT OF THE TRANSVAAL CONCESSIONS COMMISSION. 

[Parliamentary Papers, South Africa, 1901 [Cd. 623].] 

The Appointment of the Commission.] In August, 1900, the British 
Government, believing the war with the South African Republic to be 
nearing its end, began to consider the question of its re.sponsibihties as 
the successor of the Republic in the event of annexation. Already, 
on the 19th of March, 1900, a notification had been issued by the High 

(«) The Thilis, 1 Pistoye ct Duverdy, 148. 

(*) But see the cases of the Smolensk and Peterhurg, supra, p. 174. 

(y) As in the case of The Swineherd, supra, p. 301. 

(z) HaU, § 202; PhiU. in. 777. 
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Commissioner to the effect that the British Government would not 
recognise as valid any alienation of property, whether of lands, railways, 
mines or mining rights, made by the Transvaal Government after the 
date of the proclamation; and this notification was repeated in 
September, 1901. In August, 1900, a Commission (o) was also appointed 
to enquire into and report on the various conce.ssions which had been 
granted by the Transvaal Government; the settlement of this question 
being one in which both British subjects and foreigners were largely 
interested. On the 1st of September, 1900, a proclamation was issued 
annexing the territory of the Repubbc; a proceeding which, although 
in the circumstances premature, was nevertheless validated by the 
ultimate issue of the war. On the 8th of September a special 
notification was issued, to the effect that all concessions granted by the 
Transvaal Government would be considered on their merits; but that 
the British Government reserved its right either to refuse recognition 
to or to modify such concessions as might prove to have been beyond 
the power of the Transvaal Government having regard to any agreement 
or convention with Great Britain, or to have been granted without 
legal authority or contrary to law, or the conditions of which had not 
been duly complied with, or which might appear to conflict with the 
public interest The Commissioners appointed .subsequently proceeded 
to South Africa, and after due enquiry into the various matters referred 
to them, issued their report on the 19th of April, 1901. 

The Report: (i) Statement of Principles. —The Report commences 
with a statement of principles, which the Commissioners regarded as 
applicable to the problem before them in the circumstances of the 
annexation, and which are to the following effect; (1) “ It is clear that 
a State which has annexed another State is not legally bound by any 
contracts made by the State which has ceased to exist, and that no 
Court of law has juri.sdiction to enforce such contracts if the annexing 
State refuses to recogmse them (6). But the modern usage of nations 
has tended in the direction of the acknowledgment of such contracts. 
After annexation, it has been said, the people change their allegiance, 
but their relations to each other and their rights of property remain 
undisturbed (c); and property includes rights which lie in contract (i). 

(a) The Coramissioners consisted of Mr. A. M. Ashmore, Mr. R. K. Loveday, 
and the Hon. A. Lyttelton. 

(5) Cook Sprigg [1899] A. C. 572. 

(c) U. S. V. Ptrch«man, 7 Pet. 51. 

(d) Soulard v. U. 8., 4 Pet. 511; Calvo, 2478; and Halleck, ii. 494. 
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. . . Concessions of the nature of those which are the subject of enquiry 
present examples of mixed public and private rights; they probably 
continue to exist after annexation until abrogated by the annexing 
State (e); and, as a matter of practice in modern times, where treaties 
have been made on the cession of territory they have often been 
maintained by agreement (/). In considering what the attitude of 
the conqueror should be towards such concessions, we were unable to 
perceive any sound distinction between a case where a State acquires 
part of another State by cession and a case where it acquires the whole 
by annexation. The opinion that in general private rights should be 
respected by the conqueror, although illustrated and supported by 
jurists by analogies drawn from the Roman law of inheritance, is 
based on the principle, which is one of ethics rather than law, that the 
area of war and suffering should be, so far as possible, narrowly confined, 
and that non-combatants should not, where it is avoidable, be disturbed 
in their business. And this principle is at least as applicable to a case 
where all as where some of the provinces of a State are annexed.” 
(2) “ Though we doubt whether the duties of an annexing State 
towards those claiming under concessions or contracts granted or made 
by the annexed State have been defined with such precision in 
authoritative statement, or acted upon with such uniformity in 
civilised practice, as to warrant their being termed rules of international 
law, we are convinced that the best modern opinion favours the view 
that as a general rule the obligations of the annexed State towards 
private persons should be respected. Manifestly the general rule 
must be subject to qualifications—as that an insolvent State could not 
by aggression which practically left to a solvent State no other course 
than to annex it, convert its worthless into valuable obligations; that 
an annexing State would be justified in refusing to recognise obligations 
incurred by the annexed State for the immediate purposes of war 
against itself; and that probably no State would acknowledge private 
rights the existence of which caused or contributed to cause the war 
which resulted in annexation.” (3) “ Subject to these reservations, 
H.M. Government, in dealing with the concessions in question, will 
probably be willing to adopt the principle, which, in the case of the 
annexation of Hanover by Prussia—^the modern case most nearly 

(e) Huber, Staaten-Succession, 149; Martens, Nouveau Recueil. 

if) E.g., Prussia and Netherlands, 1810; Peace of Zurich, 1859; France and 
Sardinia, 1860; Peace of Vienna, 1864; Cession of Venetia, 1866; Germany and 
France, 1871; Great Britain and Germany, 1890. 
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corresponding with that under consideration—was proclaimed by the 
conquerors in the following terms; ‘ We will protect every one in the 
possession and enjoyment of his duty acquired rights ’ ” (g). (4) “ The 

acceptance of this jirmciple clearly renders it necessary that the 
annexing (jovernment should in each case examine whether the rights 
which it IS asked to recognise have, in fact, been duly acquired. It is 
an obvious corollary that the rights in question must be valid, not 
only by reason of due acquisition in the first instance, but by reason 
of their conditions having been sub.sequently duly performed ” 
(5) " Applying the.se principles more in detail to the case of the 
concessions with which we have had to deal, we have come to the 
conclusion that the cancellation of a concession may be properly 
advised when—(a) the grant of the concession was not within the 
legal powers of the late Government; or (b) was in breach of a treat} 
with the annexing State; or (c) when the person seeking to maintain 
the concession acquired it unlawfully or by fraud; or (d) has failed to 
fulfil its essential conditions without lawful excuse; cancellation or 
modification in these cases being justifiable without compensation, in 
the absence of special circumstances.” (6) “ We further think that 
the new Government is justified in cancelling or modifying a concession 
when the maintenance of the concession is injurious to the public 
interest ” (7) “ In the la.st case, however, the question of compensation 

arises, On the question of compensation the Commissioners, whilst 
not deeming the amount payable to be within the scope of their enquiry, 
submit (a) that in cases where a concession was cancelled or modified 
as being, m the view of the new Government, injurious to the public 
interest, regard should be paid to the question whether the grantee at 
the time of the grant knew or ought reasonably to have known that it 
was precarious, more especially as being closely related to large and 
changing public interests; (b) that in assessing compensation the 
value of the interest should be taken as it was before the war, the 
grantee not being entitled to benefit by any appreciation in value 
derived from the superior credit and stability of the new Government. 
(c) but that due consideration ought properly to be shown m case^ 
where a new or hazardous enterprise has been pioneered into stability 
in an unsettled and undeveloped country.” 

(ii) Assets passing on annexation —The report also comprises a 
schedule of assets belonging to the Transvaal Government, and arising 

{g) Royal Prussian Patent, 3rd of October, 1866. 

P.C 20 
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out of concessions, shares in companies, and claims to participate m 
profits, which were assumed to devolve on the new Government 

(lii) Conclusions with respect to particular concessions .—The Keport 
further deals with some twenty-five concessions, coming uiuler the 
category of (1) railways and tramways (not purely municipal); 
(2) manufacturing and trading concessions; and (3) concessions of 
rights of a municipal character. As to some of the.se the Coniniissioners 
recommended a full recognition of the concession; as to others, a 
modification either on terms suggested or to be arranged, and as to 
others, again, a complete or partial cancellation either without compen¬ 
sation, or with compen.sation only of particular interests, or an 
expropriation on a reasonable basis The following will serve as 
examples of the modes of treatment accorded* — 

(1) The Netherlands South African Railway. —This was a concession 
owned by a company incorporated in Holland, under which the 
company enjoyed what ivas, in effect, an exclusive right to construct 
and work all mam lines in the Transvaal. The cancellation of the 
concession was recommended on the grounds—(a) that the company, 
through its local manager and officers, and with the approval of the 
Dutch board of directors, had actively identified itself with the Boer 
cause during the war, and had committed acts of aggression against 
the British which were warranted neither by the terms of its concession, 
the character of its undertaking, nor by its local subjection to the 
authority of the Transvaal Government (h ); and (b) that the grant 
of a wide-reaching monopoly of this character was injurious to the 
public interest, and especially so when the grant was to a foreign 
corporation (i). In the opinion of the Commission, the shareholders, 
who were ultimately responsible for the action of the directors and 
officials, were not entitled to compensation on forfeiture except as a 
matter of grace; but the debenture holders, who were neither responsible 
for nor privy to the acts complained of and whose interests had been 
guaranteed by the Transvaal Government, were thought to be entitled 

(h) Its manager had, it was said, acted as guide and counsellor of the enemy 
Government in connection with the war, it had facilitated the employment of the 
members of its staff in purely military operations against the British; it had made 
arms and ammunition for the Government; it had destroyed bridges in British 
territory; and it had further sought to disguise its action by inducing the 
Government to exercise a pretended coercion over it: see Report 23, 28, 30, 35. 

(») The forfeiture was also justified on the analogy of the forfeiture of neutral 
vessels engaging in the enemy service: see p. 516 infra. 
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to a recognition of their rights, although with some allowance for the 
improvement of their security in consequence of the new regime. In 
the result this concession was cancelled. At the same time the British 
txovernment assumed the entire liability as regards the debentures; 
whilst it also agreed—notwithstanding the recommendations of the 
Commission—to pay a full indemnity {k) to shareholders who had 
acquired their interests prior to the outbreak of war, excluding only 
fihares that belonged to the Transvaal Government and to the managers 
or agents of the company (Z). 

(2) The Pretoria-Pietersburg Railway. —This was a line held and 
worked under a concession vested in an English company; the 
Transvaal Government owning three-fifths of its shares, but being also 
guarantor of the debenture interest and of a limited dividend on the 
shares issued to the pubbe. The concession was reported to have 
been lawfully acquired and hone.stly carried out. Although the line 
had been used for the purposes of the war, this was the act and within 
the right of the Transvaal Government. In the result, the British 
Government, having taken possession of the shares originally subscribed 
by the Transv'aal Government, under an order of the Courts, recognised 
the conces.sion and assumed all the liabilities of the prior Government 
under its guarantee. 

(3) The Dynamite Concession. —In 1893 the manufacture and sale 
of explosives in the Transvaal was declared to be a Government 
monopoly, but with power to the Government to transfer its rights to 
other persons The monopoly was at the time intended to be and was 
in fact assigned to a grantee, and ultimately became vested in the 
Tran.svaal Dynamite Company, which was itself controlled by a German 
combination. As to this the Commission found in effect that the 
Company had violated the conditions of its contract, which was itself 
in breach of the regulations made by the Raad; and that, although the 
breach of conditions had been condoned by the Government and 
Legislature, yet this result had been achieved by corrupt practice and 
bribery. On this ground, as well as on the ground that such a 

(k) Amounting to £135 per share. 

(l) As a matter of fact, nearly all the shares, with the exception of some 500 out 
of 14,000, appear to have been paid for; the 5,713 shares of the Repubhc having 
found their way into neutral hands. For a criticism of the report of the Commission 
and the action of the British Government, see Barclay, Problems, 49; although it 
is conceived that such action was really justified, both in principle and by virtue of 
analogous practice; infra, pp. 309, 314-—316. 

20 (2) 
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monopoly was opposed to the public interest, the Commission recom¬ 
mended the British Government to refuse to recognise the concession, 
which was accordingly cancelled. 


Despite its shortcomings, the Report of this Commission, and the action 
taken by the British Government thereon, will probably constitute an 
international precedent of some importance on the question of the rights and 
liabilities incident to conquest and annexation. In the Rand Central 

Gold Mining Co. v. Rex, [1905] 2 K. B. 391, it was held, as we have seen, that 
the conquering State, in such cases, incurred no liability for the obligations 
of its predecessor, the assumption of such obligations being entirely a matter 
of discretion; that there was no distinction between obligations contracted 
m the ordinary course of administration and obligations incurred specially 
for the war (m); and that in any case such obligations were not of a kind to 
which a municipal Court could give effect (n). The Report, whilst purporting 
to accept the judicial view, nevertheless qualifies this, in effect, by the 
admission that “ the modern usage of nations tends in the direction of the 
acknowledgment of such contracts,” and that ” the best modern opinion 
favours the view that as a general rule the obligations of the annexed State 
towards private individuals should be respected”; basing this, however, on 
political or ethical rather than on legal grounds. On the whole this bears out 
the view previously suggested, that there is a doctrine of succession which is 
broadly accepted in practice, although the rules which govern its more parti¬ 
cular applications arc still in course of growth. The Report, it will be seen, 
also affirms the view that in the matter of succession there exists “ no sound 
distinction between the cases where a State acquires part of another State 
by cession and where it acquires the whole by annexation ”; a statement true 
at most points, although needing some qualification (o). Equally important 
IS the recognition—by way of exception to the general rule—that a conquering 
State is not liable for obligations contracted by its predecessor for the purposes 
of the war or for purposes leading up to the war, as held by the British 
Courts (p) and now generally accepted (g). 

For the rest, the statement of the Commissioners is directed more parti¬ 
cularly to the question of “ concessions.” These are contractural rights of a 
special kind, involving the grant by public authority to individuals or 
corporations of some right or privilege not otherwise exerciseable; such as a 

(m) See vol. i 16. 

(n) See also Cook v. Sprigg [1899] A. C. 572; but for a criticism of this view, see 
Westlake, i. 81; and for a judicial recognition of the right of succession, U. S. v. 
McRae, 8 Eq. 69; and U. 8. v. Smith, 1 Hughes R, 347. 

(o) See vol. i. 70. Such differences as do exist are, for the most part, due to the 
fact that in the case of complete absorption, there is no other body on whom 
certain kinds of obligations, such as the general debt, can devoK'c. See also Hall, 
§§ 28, 29; Westlake, i. 77. 

(p) West Rand Central Gold Mining Co., Ltd. v. The King, [1905] 2 K. B. 391. 

\q) See Westlake, i. 78. 
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right to construct works, railways or tramways, or to establish undertakings 
for the supply of gas, water or electricity, or to carry on some special industry 
under conditions not available to the public. The principles laid down with 
respect to the treatment of these rights m cases of conquest or cession will, 
from their reasonable character, probably command a general assent. 

The cancellation of the concession of the Netherlands South African 
Railway Co. m itself also constitutes an important precedent. The use of 
the line and material of the company, on the requu-ement of the territorial 
Power and in aid of its operations during the war, would have rendered all 
property so employed liable to seizure or destruction; but it would not, m 
itself, have constituted a ground for the subsequent cancellation of the 
concession. In the case in question, however, the company, notwithstanding 
its neutral character, had pursued—through its local officials and with the 
assent of the directors, by whose acts the company was bound—a policy of 
active association with the cause of the enemy and active hostility to the 
British, going far beyond the requirements incident to its local subjection to 
the authority of the Transvaal Government (r). This virtually constituted 
such an identification of the company with the enemy cause for the purposes 
of the war as to justify, on the analogy of unneutral service (s), the cancellation 
of the concession (<), although compensation was in fact paid ex gratia to all 
the shareholders except those guilty of unneutral service. 

So, too, it was held by the Supreme Ckiurt of the Transvaal m Randjeslaagle 
Syndicate v. The Government, 1908 T. S. 404, following Cook v. Sprigg, that a 
succession State cannot be sued m its own Courts in respect of a contract with 
its predecessor which had the effect when made of conferrmg more personal 
rights upon the other contractmg party. 

Professor Keith, mdeed, denies that a succession State is legally bound by 
any of the obligations of its predecessor (w). This proposition appears to be 
too wide. It is quite true that no rule can be gathered from conventions, but 
the usual practice has been for States to recognise the obligations of their 
predecessors either from a sense of justice or from expediency. But this 
practice is subject to important exceptions. A succession State is not legally 
liable for obligations arising under contracts personal to its predecessor or 
arismg under tort, or arismg under contracts which were or contmue to be 
hostile or antagonistic to the succession State, to its constitution, policy or 
mterests. As Westlake admits, where the obligations are of a mixed public 
and private character they may be repudiated without compensation (x). 

(r) As to which, see vol. 1. 202. 

(s) Infra, p. 516. 

\t) This conclusion would also appear to be borne out by the provisions of H. C., 
V., 1907, Arts. 17, 18. Nor would the proviso contained in Art. 17 appear to 
protect from confiscation property in the situation described. Great Britain, 
moreover, signed under reservation of Arts. 16—18. But see, contra, Barclay, 
Problems, p. 49. 

(u) Theory of State Succession, p. 60; see also Baty, ix. Gro. Soc. p. 119. 

(x) Collected Papers, pp. 490—497. See also Max Huber, Die Staatensuccession, 
ss. 23, 94, 95. 
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And, further, as Air. Justice Field said in Chicago, Pac. By. Co. v. 
McOlinn, 114 0. S. 542, “as a matter of course all laws, ordinances, and 
regulations in conflict with the political character, institutions and constitution 
of the new government are at once displaced ” (y). 


(ii) PERSONS. 

THE CASE OF COUNT PLATEN HALLEMUND. 

[Forsjth, Cases and Opinions, 335; Hallcck, International Law', u. 476 (1866) J 

Case.] Count Platen-Hallemund was Prime Minister of Hanover 
in 1866, at the time of the outbreak of the war between Austria and 
Prussia, in which Hanover sided with the former. In the course of tlie 
war, the Hanoverian Army was forced to cajiitulate and the King put 
to flight, whilst Hanover itself was ultimately annexed by Prussia; 
the annexation having been confirmed by the Treaty of Prague, 1866. 
Prior to the annexation Count Platen-Hallemund had left Hanover in 
the suite of the King, and ultimately took up his abode m Vienna. 
Whilst there he was summoned to appear before the Supreme Court of 
Judicature at Berlin on a charge of high trea.son, alleged to have been 
committed by him as a “ Pru.ssian .subject,” although after he had 
in fact ceased to reside in Hanover. By the law of Prussia, only a 
Prussian subject can be pro.secuted before a Prussian Court for an act 
of high treason committed abroad; and the jurisdiction of the Court 
therefore depended on whether he had become a Prussian subject by 
virtue of the annexation of Hanover by Prussia. At the trial Count 
Platen-Hallemund did not appear in person, but took exception by 
his counsel to the jurisdiction of the Court, and cited in support of this 
plea the opinions of two eminent German jurists, Professor Zacharise 
of Gottingen and Professor Neumann of Vienna, to whom the question 
had been submitted. This plea was, however, overruled, with the 
result that the accused was convicted and sentenced in his absence to 
fifteen years’ penal servitude. 

Opinion.] In effect, the opinion of Professors Zachariae and 
Neumann was—that the mere fact of conquest and annexation did not 
of itself create the relation of Sovereign and subject between the 

(y) See Alvarez y Sanchez v. V. S., 216 U. S. 167; Yilas v. City of Manila, 
220 U. S. 346, and Scott, 86; Halleck, C. xxxiv; Hyde, i. §§ 120—134. 
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conqueror and the conquered; and that to create such a relation there 
must be either an express or tacit submission. At the same time it 
was pointed out that “ tacit submission ” would include remaining 
within the sphere of the power of the new dominion and fulfilling the 
duties of a subject. Subject to this provi.so, it must be left entirely to 
the choice of the subjects of the .subdued State whether they would 
acknowledge the new Sovereign Power or not. Consequently they were 
at liberty to emigrate if they chose; but if they remained, then they 
tacitly declared that they entered the new State, and hence became 
subjects theieof. 

This opinion appears to embody a correct statement of the existing law. 
The doctrine of an absolute and unconditional transfer of allegiance by the 
mere fact of conquest no longer obtains, and the express or implied consent 
of the subject may now be regarded as essential to the creation of the new 
tie of personal allegiance (2). In 1869 even the German Government appears 
to have recognised this m the case of certain persons, formerly citizens of 
Frankfort, who after the annexation of that city by Prussia had withdrawn 
and become naturalised in Switzerland, but had subsequently returned to 
Frankfort In those circumstances, the Government—instead of holding 
them to the allegiance and obligation of military .service which, according to 
the preceding doctrine, would have resulted from anne.xation, and from 
which naturali-sation clsew here without its consent («) w ould not have exempted 
them—contended itself with merely cxjielling them from its territory (6). 
And the same principle--despite some opinion to the contrary—appears to 
be deducible from the English and American decisions on this subject (c). On 
the other hand. Hall maintains that the principle of free emigration must 
yield to that of the supremacy of the State. Allegiance is indissoluble except 
by the consent of the State. Thus, it has been usual m modern treaties to 
grant liberty to the inhabitants of ceded territory to retain their nationality 
of origin, a time being specified within which thej' must retire to the territory 
remaining to their State of origin. For instance, the Treaties of Vienna, 
1809, of Pans, 1814, and of Vienna, 1864, gave three years, and those of 
Zurich, 1859, of Turin, 1860, and of Vienna, 1866, one year The Treaty of 
Frankfort, 1871, granted liberty of emigration until October, 1872 (d). In 
U. S. V. Eepentigny, 5 Wall. 211, indeed, it was held that on the conquest 
and annexation of a country, inhabitants who leave and adhere to their 
former Sovereign forfeit the right to protection both as regards themselves 
and their property, unless protected by Treaty; and that if it is provided 

(2) But sec Hall, § 206. 

(а) See vol. i. 196. 

(б) See Hall, p. 293; Westlake, i. 70. 

(c) See Doe d. Thomas v. Acklam, 2 B. & C. 779; Doe d. Anchmuty v. Mukasler, 
5 B. & C. 771; In re Bruce. 1 L. J. (N. S.) Ex. 153; Halleck, 11. 474; Calvo, § 2467. 

(d) Hall, §§ 71, 206. 
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by Treaty that they may sell their property within a certain time and under 
certain conditions, then a failure to comply with these conditions will work 
a forfeiture; although, in fact, the forfeiture in this case appears to 
have been based on the non-fulfilment of conditions attaching under the 
original grant. 

The principle of free emigration is moreover equally applicable in the case 
where only part of a State is conquered and annexed. But in such a case it 
IS usual, by the Treaty of cession, to reserve to the nationals of the conquered 
territory either a right to elect for their former nationality, subject to 
withdrawal, but with a right to retain or dispose of their propert}'; or, more 
often, a right to elect for their former nationality without withdrawal, on 
complying with certain conditions. 

So, on the cession of Mexican territory to the United States in 1848 by the 
Treaty of Guadalupe-Hidalgo, Mexican subjects established in the ceded 
territory were allowed to retain their national character without withdiawal 
on declaring that intention within one year. Again, on the establishment of 
Cuban independence, by the Treaty of Pans, 1898, Spaniards resident in 
Cuba were allowed to retain the Spanish charactei without withdrawal, but 
on registration. By the Treaty of Portsmouth, 1905, Russian subjects, 
resident in territory ceded to Jajian, were allowed cither to sell their landed 
propelty and withdraw, or to remain with full protection on submitting to 
the Japanese laws and jurisdiction. 

By the Treaty of Versailles, 1919, (lerinan nationals habitually resident in 
the territories ceded to Belgium, Czecho-Slovakia, Poland, Danzig and 
Denmark, acquired ipso facto the nationality of the succession State and lost 
their German nationality, with the exception of those who had become 
resident after certain specified dates, usually the 11th of November, 1918. 
Any persona over eighteen years of age born in the ceded territories were 
allowed to opt for German nationality. Sjieeial provisions were made for 
the inhabitants of the ceded jirovinces of Alsace-Lorraine. By Art. 70 of 
the Treaty of St. Germain-cn-Laye, 1919, all persons possessing rights of 
citizenship (pertinenza) in territory which foimed part of the former Austro- 
Hungarian Monarchy acquired ipso facto, to the exclusion of Austiian 
nationality, the nationality of the State exercising sovereignty over such 
territory. The acquisition of Italian nationality is, however, subject to some 
restrictions, and jiersons over eighteen were given one year m which to opt 
for their former nationality. Persons differing in race and language from the 
majority of the population were given six months in which to opt. Bj the 
Treaty of Neuilly-sur-Semc, 1919, Bulgarian nationals habitually resident in 
the territories assigned to the Serb-Croat-Slovene State and Greece acquired 
the nationality of the latter ipso facto and lost their Bulgarian nationality 
except those who had become resident since the 1st of Januarv, 1913. 
Bulgarian nationals over eighteen years of age were given two years m which 
to opt for their former nationality. They were entitled to retam their 
immovable, and to transfer their movable property. In the Treaty 
of Trianon, 1920, provisions similar to those of the Treaty of St. Germain 
were inserted. 
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Sialu8 of Emigrants .—With respect to the classes of persons to whom this 
right, whatever its scope, will be available, the practice appears to vary. 
Under some treaties, the right of election is determined by nationality of 
origin; under others, by residence or domicil; whilst under others, again, it 
IS extended both to nationals and domiciled inhabitants (e). The status 
both of the territory annexed and of such of its inhabitants as do not w ithdraw 
or otherwise elect for their former nationality, will dejicnd entirely on the 
municipal law of the conqueror, subject to the considerations mentioned 
hereafter (/). But the status of the subjects of neutral States who may be 
domiciled or resident in that territory will not be affected, exfcpt, of course, 
in so far as the temporary and local obedience which they owe to the territorial 
Power will now be rendered to a new authority. 


(iENEKAL KoTEs — Title, by ('onquesl (g). —In order that a State ma\ acquire 
a legal title to tciiitoiy which it has conquered, it is neccssaiy that there 
should be either a “ cession,” express or implied, on the part of the dispossessed 
State; or else a “ completed conquest ” m the sense described below. Where 
conquest affects only part of the territory of a State, the title of the concpieror 
IS almost invariably confirmed by a Treaty of peace. This may operate 
either expressly and by wav of cession; or impliedly, and by vnitue of the 
principle of uti possidetis (h); the title resting in either case on treaty rather 
than on conquest. But where the conquest affects the whole of the territory 
of a State, and involves consequently an extinction of the former Power, then 
for want of some ceding authority the title will depend on conquest alone. 
For this it IS neee.ssary that there should bo “ firm possession ” on the part 
of the conqueror, coupled with “intention” and “ability” to hold the 
territory so acquired. In such a case “firm possession” will be shown by 
the effectiveness of the conqueror’s military occupation and control. .Vn 
“ intention to retain ” will usually be manifested by some formal proclamation 
or notice of annexation. But such a proclamation cannot rightly be made 
unless and until the conquest has been completed. If made prematurely it 
may indeed be validated by the ultimate issue of the war; but, even so, it 
w ill not justify the conqueror in treating authorised resistance as treason (i). 
The issue of such a proclamation, moreover, may be important as niarkmg the 
fact that the actual title to the territory is now in dispute, and that any 
future grants or concessions must be deemed to abide the issue of the war (I). 

(e) See Hall, § 206, n.; and Westlake, i. 72. 

(/) Sec p. 315, infra; Halleck, ii. 480, 482. 

(</) As to a proposal made m 1890 to abolish title by conquest under the public 
law of America, see Moore, Digest, vii. 315. 

(h) Supra, p. 296. 

(i) As IS alleged to have been done by Italy in the annexation of Tripoli. In 
an “ occupied ” district, of course, spontaneous risings or unauthorised resistance 
may be, treated as penal: supra, p. 170. 

(k) Sec Harcourt v. Oaillard, 12 Wheat. 523, where it was held that aU grants of 
contested territory made during the war by the party that failed must be regarded 
AS invalid, unless confirmed by treaty. 
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“Ability to retain” will be show'n by the complete establishment of the 
authority of the conqueror, as indicated either by some formal agreement of 
surrender (1), or, at any rate, by the cessation of substantial resistance. It 
should be noticed, however, that even though the resistance of the local 
forces and inhabitants may have been quelled, the title of the conqueror will 
not be regarded as complete, or the conquest as definitive, if the war is 
continued by a third Power in alliance with the subjugated State; or even, 
it would seem, if it is carried on by a Power not in alliance with the latter, so 
long as the displacement of the conqueror continues to be one of the objects 
of the war (m). The recognition of the title of the conqueror by other States 
will depend on much the same considerations (n); although in this case some 
interval of time must necessarily be conceded in order to enable neutral 
Governments to weigh the facts of the new situation and to judge of its 
probable permanence (o). 

Succeision in Cases of Conquest — Succession in general has already been 
discussed (p). It remains only to consider it with special reference to 
conquest. If, as has been suggested, a doctrine of succession as between 
States IS already broadly recognised even though the rules governing its 
particular application are still unsettled (q), it would seem that conquest 
affords one of its most appropriate instances. The legal consequences of 
conquest, affecting as they do both internal and external relations, must, if 
they arc to be orderly and intelligible, rest ultimately on some principle, and 
the choice here appears to lie betw'een two alternatives. One of these is to 
regard the rights of a conqueror as resting solely on force, as in the ordinary 
conduct of war. This is the view which is, no doubt, reflected in the English 
decisions (r). Nevertheless, it is unsatisfactory, involving a complete dis¬ 
location of the ordered life of the community, and failing to recognise the 
necessary association of obligations with benefits as regards the position 
assumed by the conqueror. Nor is it in harmony with modern opinion or 
recent practice (s). The other is to regard the rights and liabilities of a 
conqueror as governed broadly by the principle of succession (t), although 
with some qualifications incident to the particular situation. This has the 
merit of securing, in legal theory, at any rate, a continuation of the ordered 
life of the community, save in matters essential to the security of the 
conqueror (m); of recognising that obligations pass with rights; and of 

(?) Such as the compact of Vereeniging, 1902: see p. 294, supra. 

(m) As to the case of Genoa in 1815, and the dispute to which it gave rise, see 
Hall, § 165. 

(n) See vol. i. 66. 

(o) On the subject generally, see Hallcck, ii. 467, 471. 

Ip) See vol. 1 . 63. 

(q) Ibid. 66. 

(r) See West Rand Central Gold Mining Co. v. Rex, [1905] 2 K. B. 391, and 
Cook V. Sprigg, [1899] A. C. 372, but see also 518; and vol. i. 65. 

(s) See vol. i. 70. 

(t) Based on doubt on the analogy of civil succession, as recognised not only in 
cases of heirship but also in cases of bankruptcy and forfeiture. 

(m) See the Prussian precedent referred to, p. 304, supra. 
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requiring the conqueror to assume them, at any rate to the extent of assets 
received (a:). This view is also more in harmony with the trend of modern 
usage («/). From the point of view, then, both of principle and practice, so 
far as the latter extends, it would seem that the rights and liabilities of a 
conqueror are referable broadly to the principle of succession. If this be so, 
the conquest and annexation by one State of the whole or part of the territory 
of another will carry generally those rights and liabilities, whether relating 
to persons, property, or engagements, previously indicated as attending a 
“ full ” or a “ partial ” succession, as the case may be (s), Nevertheless, m 
the case of conquest, the application of this principle is, on its passive side, 
at any rate, subject to certain qualihcationa, although these are by no means 
well defined. 

QuaJifiralwns. —First, it appears that the conquering State is not bound 
to recognise or discharge obligations of the preceding Government incurred 
for the iniiiicdiatc purjioses of the war; since a State cannot, in the circum- 
stance.s, be e.xpected to assume—and hence to facilitate the making of— 
obligations entered into with a view to its owm inj'ury or overthrow (a). But 
the jirecise scope of this qualification is far from clear. It would clearly 
cover loans of money, and obligations for war material, contracted after the 
outbreak of war. In strictness, it would also appear to extend to obligations 
or quasi obligations incurred by the displaced Government, during the war, 
in resjiect of the levy of money or supplies, or other subjects of indemnity 
under the domestic law (b); but, in cases of cession, obligations of this kmd 
are often expressly assumed by agreement (c), whilst where the whole of a 
State IS annexed, they arc often assumed as a matter of grace (d). Secondly, 
it 18 probable that a conquering State would not now acknowledge private 
rights or obligations which had caused or contributed to the war; since these 
must be deemed to have been put in issue by the war and the issue to have 
been decided against the unsuccessful party (e). Finally, a solvent State 
would not feel bound to assume in full the obligations of an insolvent State 
which it had annexed. In such a case it would seem that, both m eiiuity and 
under the law of succession in its developed form, the liability of the conqueror 
is limited by the material assets actually received by' him; these being 

(x) For instances in which this principle has been asserted internationally, see a 
claim by the United States against Chile in 1883, Wharton, Dig. i. 348; and the 
claims of the Boer Generals, Pari. Pap. 1901 [Cd. 663], p. 3, and 1902 [Cd. 1329], 
p. 7. 

(y) See vol. i. 66—68. 

(z) Ibid. 66—72. 

(o) See vol. i. 63—68. 

(b) As regards contributions and requisitions proper, it seems that, in the former 
case, a moral obligation, and, in the latter, a legal obligation—at any rate as 
regards supplies in kind—will devolve on the annexing State. 

(c) As on the cession of Lombardy in 1859, and Venetia in 1866; although the 
Italian Courts appear to have regarded them as devolving on the Italian Government 
irrespective of treaty: see Westlake, i. 79. 

(d) See p. 392, 4th edition Pitt-Cobbett. 

(e) As in the case of a treaty which led to war: see p. 296, supra; and Hall, 
§§ 28, 29, 205. 
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estimated generally, by the net revenue-producing capacity of the territory 
acquired, on a fair basis of taxation and expenditure (/). Great Britain, 
however, in 1902, virtually took over the whole of the debts of the conquered 
States, including a deficit of the South African Republic amounting to some 
£1,500,000. Subject to these qualifications, the annexing State will be 
bound by all the obligations of the precedmg Government, whether incurred 
in the course of administration or as incident to its business undertakings; 
but it will not be bound by obligations arismg out of tort, or by those which 
were merely personal to the former Sovereign, or by treaties or political 
obligations other than such as were locally connected with the territory 
annexed (g). It will, on the other hand, be entitleil to all the public property 
of the conquered State, even though situated in foreign countries, such as 
monies lodged w ith foreign banks, or ships lying in foreign ports; but not to 
property personal to the former Sovereign, unless legally forfeited and duly 
converted to the public use (h). 

Effect of Conquest on Private Rights and Laws. —With respect to private 
rights, conquest and annexation are now generally understood not to affect 
either private rights or private property, to whomsoever belonging, in the 
conquered territory (i); although the property of those w ho contmue in^active 
hostility may of course be dealt with as the law' may warrant. With respect 
to the effect of conquest on the local laws and institutions, although the 
political system, or such part of it as is inconsistent with the public interest 
or policy of the annexing State, may be changed, yet laws regulating private 
rights and relations are presumed to be unaffected by the fact of conquest, 
except in so far as they will now depend on a new authority, by whuh of 
course they may be changed m the ordmary course of legislation (k). And 
even though a new' judicial system may be established, this will not in general 
be allowed to affect judgments, decrees, or sentences previously given or 
passed (1). Over and above these customary restrictions, moreover, there is 
also a moral obligation incumbent on the conquering State to administer the 
conquered territory, in so far as this may consist with its own safety, in such 
a manner as to mitigate the sufferings and restore the prosperity of its 
inhabitants, and to distribute so far as possible over the population at large 
the burden of losses which have fallen on individuals. 

(/) See Westlake, i. 77, where this principle is fully developed, and as to cases 
where the territory annexed is endowed with domestic autonomy, vol. i. 7(5, and 
Opinions of U. S. Att.-Gen. xxii. 585. 

(g) See vol. i. 70. 

(h) See p. 320, irtfra, and Wadeer v. E. I. Co., 7 Jur. N. S. 350. The 
effect of conquest on allegiance has already been considered; see vol. i. 65, and 
p, 311, supra. 

(t) In the United States this has been enunciated as a judicial doctiine sec 
U. S. V. Percheman, 7 Fet. at 87, Soulard v. U. S., 4 Pet. 511; Strother v. Lucas, 
12 Pet. 410; Johnson v. McIntosh, 8 Wheat. 543. 

(k) The Chicago, J-c. Ry. Co. v. McOltnn, 114 U. S. 542. 

(l) The African Gold Recovery Co. v. Hay, [1904] A. C. 438. 
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POSTLIMINIUM. 

THE CASE OF THE ELECTOR OF HESSE CASSEL. 

[Phill. iii. 841—851; Halleck, li. 496—499 (1814—1831).] 

Case.] During the war between France and Pru.ssia m 1806, 
He.'^se-Cassel, although professedly neutral, was mv'adcd and occupied 
by Frcncli troo])s, and the Elector expelled. Prior to his expulsion 
the Prince had held in the territory of which he was Sovereign extensive 
domains as his hereditary property, and had also lent out large sums 
on mortgage both in his own and other German States. Hesse-Cassel 
remained for about a year under the immediate government of 
Napoleon, and, with the exception of certain districts, was subsequently 
incorporated into the newly-formed kingdom of Westphalia, of which 
Jerome Bonaparte was recognised as King by the treaties of Tilsit 
and Schonbrun. Thereupon it was agreed between Jerome and 
Napoleon that half of the private domains of the Prince should be 
retained by Napoleon for his own purposes; and, as regards debts due 
either to the Prince or province, that such of these as were due from 
persons resident within the territory of Westphalia should be payable 
to Jerome, whilst such of them as w'ere due from persons resident 
outside, should be payable to Napoleon, as the original successor in 
title to the Elector. Under this arrangement various parts of the 
Elector’s hereditary domains were alienated, and taken over by 
purchasers on the faith of the new title. The payment to Jerome of 
debts owing by persons within the kingdom was enforced, whilst 
Napoleon also succeeded in obtaining payment from debtors who 
resided in other States, although, often, only by remitting a part of 
the debt and giving a release for the whole. In the latter class of 
cases, however, the difficulty presented itself that where a mortgage 
had been officially recorded it could only be validly discharged by 
entry duly made with the consent of the actual creditor. Of this 
kind was a debt due from Count von Hahn, the owner of large estates 
in the duchy of Mecklenburg, who had borrowed money from the 
Elector on the security of certain mortgages which were duly reconled 
m the proper office at Mecklenburg. At the instance of Napoleon, and 
in order to enable the payment of this debt to him, the Duke of 
Mecklenburg, in 1810, issued a rescript which, after reciting the 
acquisition by Napoleon of the sovereignty of Hesse-Cassel and 
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incidentally of a right to the debts due to that sovereignty, directed 
the local Court to record as extinguished any mortgages in favour of 
the Elector of Hesse-Cassel for which a discharge should be given by 
Napoleon or his representative. Relying on this, Count von Hahn 
paid over to Napoleon a part of the debt due to the Elector of Hesse- 
Cassel and received a release for the whole, whereupon the mortgage 
was entered as discharged (»i). 

In 1813 the Elector of Hesse-Cassel was restored to his dominions; 
his title being confirmed and guaranteed by various treaties Upon 
his restoration he claimed to be restored jure posthminii to all his 
former rights, and refused altogether to recognise the validity of 
transactions entered into by the intermediate Governments. 

With respect to the alienation of his domains, he claimed, in effect, 
that by virtue of the jus posthminii he had on his restoration been 
remitted to his original position, with the result that all his prior rights 
reverted notwithstanding any dispositions purporting to have been 
made by the transient conqueror. The purchasers of these lands were 
accordingly deprived of possession, often by force, whilst the local 
Courts were prohibited from t^aking cognisance of the matter. The 
ousted proprietors, indeed, appealed to the Congress of Vienna, and 
thereafter to the Diet of the Germanic Confederation, but without 
result. Nevertheless, juridical opinion was in general opposed to the 
action of the Elector; for the reason that even in its application to 
private relations the jus posthminii did not extend to property which 
had been meanwhile transferred to a third party, whilst in its application 
to public relations it was not deemed to extend to a case where the 
occupation of an invader had been converted into conquest, and where 
the title of the conqueror had been confirmed by Treaty or liy the 
acquiescence of the inhabitants and by the recognition of foreign 
Powers (n). 

With respect to the debts, it appears to have been held by the fJourts, 
even in Hesse-Cassel itself, that those subjects of the King of 
Westphalia who had paid their debts either to him or to his exchequer 
and had received due discharges could not be called on to pay such 
debts anew. The question, however, of the validity of the release 
given to Count von Hahn, who was not a Westphalian subject, gave 

{m) Although the entry was accompanied by a minute setting forth the special 
circumstances. 

(n) See Phill. lii. 786, 848, 850. 
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rise in the events that happened to a long judicial controversy. After 
the Count’s death his affairs were found to be embarrassed and his 
estate was assigned for the benefit of his creditors. Amongst these 
was the Elector of Hesse-Cassel, who put in a claim for the amount of 
his original advance, on the ground that the payment to Napoleon 
was invalid and the discharge of the mortgage therefore illegal. This 
question was referred by the Mecklenburg Court to various German 
universities, which at that time were often re.sorted to as judicial 
tribunals in matters where the interests of two or more States or their 
subjects were concerned. The first of these tribunals decided, in 
effect, that the Elector was entitled to recover only such portion of 
the debt as had not been actually paid to Napoleon. Both parties 
being dissatisfied, an appeal was thereupon taken by consent to a 
seciond tribunal, which, in substance, confirmed the judgment of the 
first. From this decision, again, an appeal was taken, with the sanction 
of the Mecklenburg Court, to a third tribunal, which decided, in effect, 
that all debts for which discharges had been given in full by Napoleon 
were validly and effectually cancelled, and this whether the whole 
sum had been paid or not; and that the debtors could not therefore 
1)0 compelled to pay a second time. 

Grounds of the Decision.] In the judgment last given the real 
question was stated to be—whether Napoleon had or had not become 
the actual creditor of the Hesse-Cassel funds, as successor in title by 
virtue of conquest to the prior Sovereign. As to this, a broad 
distinction was drawn between the acts of a transient conqueror in 
military occupation and acts done after the conqueror had subjugated 
the country and had been accepted as its ruler. In the former case 
his rights depended on occupation, in the latter his acts became the 
public acts of the State Napoleon’s title was of the latter kind. Nor 
did it matter that these funds were the private property of the former 
Sovereign. The Elector had remained an active enemy of the 
Government established by Napoleon, and by the laws of all countries 
the property of such a person was subject to confiscation. Napoleon 
had been the original conqueror and had merely transmitted some 
part of his rights to Jerome, reserving, however, e.xpressly the rights m 
question. The doctrine that the Elector, by reason of his having 
retained the instruments containing the acknowledgments of the 
debtors, must be deemed to have retained constructive possession of 
the debts, was rejected as untenable. Dealing generally with the 
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question whether the restoration of peace would not work a restitutio 
in intefjrnm with respect to those who had been dispossessed by the 
war, it was held that even if this were so, a restored owner was bound 
to take the property as he found it and could not claim to have replaced 
what was gone. In the circumstances of the case, moreover, it was 
impossible to consider the return of the Elector as a continuation of his 
former (Government, for the reason that he had not remained constantly 
m arms against Napoleon, and had been treated as politically extinct 
by the Treaties of Tilsit and Schbnbruii, whilst the new Government 
on its part had been recognised by foreign Powers. 


This case emphasises the distinction between a temporary and a completed 
conquest, which has already been discussed (o); and also illustrates the 
application in international law of the doctrine of posthminium, This, for 
our present purpose, we may take to be a legal inference bv which territory 
taken by the enemy is presumed to be restored—together with all rights 
appurtenant thereto—to its original ownershi]) if retaken before a complete 
title has been acquired by the conqueror (p) In the judgment finally given 
it was held in effect (1) that, having regard to the ces.sation of resistance, and 
more especially to the recognition of the conqueror’s government by Treaty 
and by foreign Powers, the conquest by Napoleon must be deemed to have 
been definitive and his title complete; (2) m view of this the jus posllinmni, 
with its consequent right to restitutio in integrum, did not apply on the 
Elector’s subsequent restoration. Looking to the condition of affairs in 
Europe at the time, it may perhaps be doubted whether Napoleon's conquest 
of Hesse-Cassel could strictly be regarded as complete for some considerable 
time after the original subjugation; since the resistance to Napoleon was 
continued by Great Britain (q), and the Pow'ers whose recognition was relied 
on in the judgment were not free agents. Nevertheless, by 1813 the original 
title may fairly be regarded as having been perfected by lapse of time and 
acquiescence; consequently what had previously been done, even though 
prematurely under a claim of conquest, became validated (r). And m view 
of this, the decision was probably j'ustified in its result, even though not by 
some of the reasons on which it professed to rest. 

It will be noticed that the property appropriated by the Bonapartes was 
the private property of the Elector. This is explained by the fact that at 
the time the distinction between the Sovereign in his personal and politic 
capacity was not so clearly drawn as now; so that property inhering in the 
Sovereign was treated for the most part as the property of the State (s). At 

(o) Supra, p. 166. (p) Infra, p. 323. 

(g) Supra, p. 314. (r) Hall, § 204. 

(s) This was probably the true ground of confiscation, despite the reference 
made m the judgment to active enmity as a justification. 
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the present lime projK-rty belonging to a Sovereign in his Y>ersonal capacity 
would be treated as exempt from confiscation; although if a displaced Sovereign 
were to continue in active hostility after the conquest had been completed, 
it would of course be open to the succeeding Government to confiscate it for 
treason, if this was warranted by the domestic law (t). 


Glserai, Notes. —Postliminium in Internaticnud Law.—The jua poatliminii 
was a doctrine of Roman law under which persons, and. in some circum¬ 
stances, things, captured by an enemy were, on returning to the territory to 
wliu h they had previously belonged, deemed to revert to their original status 
or ownership, on the fiction of no captiiie having occurred (u). This doctrine 
was subsequently imported into international law by the text writers; 
becoming, in its new application, a legal inference by which persons, property, 
and, more especially, territory, captured by an enemy, were presumed to 
revert to their former condition on the withdrawal of the enemy’s control. 
The doctrine, although it still retains some of its earlier applications (x), has 
now greatly diniinished in importance; but it is nevertheless noteworthy a.s 
having provided a mode of thought by which some of the earlier rules of the 
jus bfUi were gradually modified in their effects and ultimately replaced by 
rules more suitable to modern conditions. Owing, indeed, to the early 
adoption and somewhat indiscnminating application of the Roman law of 
occupotw, it was a fundamental rule of the earlier jtw belli that all objects taken 
in war became the property of the captor as soon as he had acquired a firm 
pos.session of them; this being a rule w Inch applied equally to persons, property. 
and territory. As regards persons—who under the Roman law' had been 
the chief object of the jus postlimtmi —the need for having recourse to that 
doctrine was early dispensed w'ith by the substitution of the practice of 
detention or ransom for slavery; whilst the recovery of personal freedom 
now ensuing on escape to neutral territory' (y) is more correctly based on the 
rights of neutral sovereignty. But even as regards property and territory the 
consequences of the earlier rule of capture proved highly inconvenient, as 
vesting absolutely in the captor a title to things that still remained subject 
to the chances of war. In such cases the effect of the doctrine of postliminium 
was, shortly, to convert the captor’s title from an absolute into a provisional 
one, and thus to impose certain necessary restrictions on the captor’s action. 

(i ) fG Operation on Property. —(1) As to moveable property taken on land, 
although some writers treat this as exempt from the j ms posthminii by reason 
of the difficulty of identification, it appears to have been commonly held 
that such property, if it could be identified, reverted to its former owner if 
recaptured speedily, or, as was usually laid down, within twenty-four hours (z). 

(t) Supra, p. 31o. 

(m) Institutes of Justinian, i. 12; Digest, xlix. 15, 19, pr. 5; Phill. in. 615. 

(X) Hall, § 163, Hyde, ii. 922, p. 322, infra. 

(y) As to exceptions in case of prisoners detained on belligerent warships, see 
vol. 1 . p. 267. 

(z) See Hallcck, ii. 504, but also Phill. iii. 616. 
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Under the present system, however, such property is, as we have seen, exempt 
from seizure, unless it has a military character or is required for military 
needs or is the property of the enemy State («). (2) As to property taken at 

sea, this, although formerly subject to jus posthminii m the event of recapture, 
is now governed for the most part by the municipal law of salvage, which has 
no present connection with that doctrine (6). (3) As to immoveable property, 

this, whether belonging to the State or to private jiersons, was, if seized by 
a belligerent in occupation, formerly subject to the jus postliminii, and 
reverted to its original ownership on his expulsion or withdrawal before his 
title had been perfected by conquest (r). So, on the termination of the 
Franco-German war in 1871—when certain peisons, who had entered into 
contracts with the German Government foi felling a stipulated quantity of 
timber in the State forests of certain districts m France then in German 
occupation, and who had paid for this right in advance, claimed that, inasmuch 
as the German Government was w'lthin its right in letting these contracts (d), 
they ought to be allowed to complete them notwithstanding the termination 
of the German occupation—the claim was rejected by the French Government 
on the ground that when the German occupation came to an end, the rights 
of the former owner reverted, with the result that all rights derivi'd Iroin or 
through the occupant were dctc'rmmed. Ami this view was accepted even 
by the German Government as a correct exposition of the law (e). 'J’he jut 
posthminii may still, perhaps, be said to apply where property belonging to 
individuals is seized or occupied by an enemy; although the need of it is 
now not very ajiparent, as the only pin poses for which it can be taken are 
in themselves provisional and temporary. But in the case of inmioveable 
jiroperty belonging to the State the jus posthminii has now been replaced 
by positive regulation, under which the rights of the belligerent ociupant are 
expressly limited to those of a usufructuary (/). 

(ii.) Its Operation on Territory and Sovereignty: (1) After Oeeujiation.-- 
According to the earlier view, the seizure and occupation by one belligerent, 
of territory belonging to the other was deemed to work a complete—oi, at .i 
later time, a partial—substitution of sovereignty {g). But here, again, tin* 
anomaly of attributing sovereignty and title to a po.ssession manifest I v 
contingent on the hazards of war was relieved by the doctrine of posthmininrn , 
which, by predicating a restitution of the original sovereignty and title in the 

(a) Supra, pp. 172, 278. 

(b) For although on recapture the rights of the former owner commonly rcveit, 
vet this is, on the one hand, subject to the payment of salvage, whilst on tiio other, 
it avails in most systems notwithstanding the acquisition by the cajitor of a 
complete title, which under the earlier system would have extinguished the jas 
posthminii. 

(c) Supra, p. 318. 

(d) Although this was, perhaps, doubtful, and would not be permissible now 
under H. C. IV. Art. 55. 

(e) See Hall, §§ 138, 163; Oppenheim, ii. § 282; Calvo, § 3182, Bhmtschli 

^ 731; Heffter, §188 ... 

(/) H. C. IV. Art. 55; p. 172, supra. 

(g) Hall, § 162. 
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efent ol the AMthdrawal or expulsion of the occupant, made the latter’s title 
merely provisional and defeasible. This view, whilst consistent with the 
exercise of all necessary authority over occupied territory, yet excluded any 
attempt at alienation or permanent change of system until the occupation 
had been converted into conquest (h). And this, in its turn, appears to have 
paved the way for the modern rule under which military occupation is deemed 
t(i confer only a possessory or provisional interest; the rights and duties of 
tlie occupant meanwhile resting on the broad ground of military necessity (»). 
But. even on this view, the results of a withdrawal of control are still those 
d(rived from the doctrine of posOtminiutn. So, when the occupation 
tirmmates, the authority of the legitimate Government is restored; the 
operation of the territorial law and the jurisdiction of the Courts, so far as 
previously suspended, revive; whilst private rights and relations, so far as 
they were previously affecte<l, are renewed. .\ct8 done by the occupant in 
excess of his rights, e g., changes m the political system or pretended 
alK'iiations of property not subject to appropriation, are wholly annulled; 
but <icts done by him within his rights under the jus belli, e g., the levy of 
contributions and requisitions and the alienation of property subject to 
appropriation, hold good so far as they have taken effect; whilst acts done 
in the ordinary course of civil or judicial administration, e.g., the collection of 
taxes or the infliction of punishment for eml offences, are binding on the 
restore<l Government, unless revoked in due course of law (Ic). 

(2) After temporary or partial Conquest. —Tt may happen, honever, that a 
belligerent who intends a conquest and purports to establish his sovereignty 
over the territory appropriatetl, is, after an interval, displaced by the former 
Sovereign. Strictly, in such a ease the operation of the jus poslhmimi will 
depend on whether there was or was not, according to the tests previously 
iiidicate<l. a completed conquest (1). If there was, then, on the subsequent 
displacement of the conqueror, the jus posthminii will not apply; the rights 
of the parties, both on conquest and reconquest, being strictly determinable 
by the rules of succession (w). But if there was not a completed conquest, 
th<-n the jus posthminii with its attendant consequences (m) would in strictness 
apply. Nevertheless, even in this case—and especially if there was any 
apjiarent basis for the claim of sovereignty put forward by the intermediate 
Government—the preferable view would seem to be that all rights acquired 
under its dispositions and in good faith ought to be respected; for the reason 
that in such circumstances private persons are often not competent to judge 
of the true character of political changes (o). 

(A) Bordwell, 11, 55. 

(i) Hall, § 164. 

(k) As by appeal. On the subject generally, .see Hall, § 1.55, Oppenheim, ii. 
§ 283. 

(l) Supra, p. 313. 

(m) Supra, p. 314. 

(n) Supra, p. 321. 

(o) See Heffter, §. 178; Phill. m. 829. and, generally, Hall. ^ 163; Halleck, n. 
500, and Phill. 111 . 812. 

21 ( 2 ) 
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CLAIMS BASED OX 

(i) BY RESIDENT NEUTRALS. 

CLAIM BY AMERICAN RESIDENTS FOR LOSSES SUSTAINED 
DURING THE BOMBARDMENT OF VALPARAISO, 1866. 

[Official Opinions of Attorneys-Gcncral of the United States, xii. 21 (1866); Moore. 

Digest, VI. 940 ) 

Case.] On the 3Lst of March, 1866, during war between Spain and 
Chile, the city of Valparaiso was bombarded by the Spanish fleet In 
the ensuing conflagration, a large amount of property of American 
citizens domiciled there for commercial puiposes was destroyed. The 
owners subsequently sought the aid of their (lovernment to obtain an 
indemnity for their los.ses, either from Spain or Chile. The United 
State,s Government, however, acting on the opinion of the Attorne\'- 
General, declined to intervene. 

Opinion.] Mr. Herbert Stanberg, Att.-Gen , .st.ited, in effect, that 
no sufficient ground for intervention against either Government had 
been made out. With respect to Spain, the bombardment had 
occurred in the cour.se of a war then proceeding between that country 
and Chile; and, although it was under the circumstances a measuie of 
extreme severity, it could not be said to be contrary to the laws of 
war; nor was it unattended with the preliminary warning to non- 
combatants usual in such cases; nor did it appear that in the carrying 
out of the bombardment there had been any discrimination again.st 
foreigners or their property. With respect to Chile, again, it did not 
appear that the Chilian authorities had done or omitted any act of 
which United States citizens domiciled there had a right to complain; 
or that the measuie of protection which those authorities were bound 
by public law to e.xtend to American citizens and their property had 
been withheld. No defence against the bombardment had been 
made for the reason that it must have proved fruitless, as Valparaiso 
was then unfortified (p). Nor had any discrimination been made by 
the local authorities between their own citizens and foreigners domicileil 

(p) The bombardment of “ undefended ” ports and towns by naval forces is 
now forbidden by the H. C. IX. 1907: see p. 145, supra ; and, as to the earlier 
law, Wharton, Dig. ii. 599. 
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thore; aiul all alike had shared m the common disaster. The rule of 
international law was well established that a foreigner who resides in 
the country of a belligerent can claim no indemnity for loss of property 
occasioned by legitimate acts of war (7). 


I'his opinion, it will be seen, touches both on the question of the liability 
of the belligerent invader and on that of the tcrritoiial Power, With respect 
to the former, the governing rule is that neutrals resident in an invaded 
I oiintry arc, together with their property, subject lo the same risks and 
liabilities as resident nationals; for the reason that by asscxjiating themselves 
permanently with the country, or by failing to quit it on the outbreak of war, 
they must be deemed to accept all risks reasonably incident to that 
association (r). IS'or, indeed, has this rule, m its more obvious applications, 
e\er been seriously controverted (»). 'I'o hold otherwise would be to confer 
on neutrals extra-territorial privileges (/). Hence the State to which they 
belong will have no ground of complaint, unless they are unfairly discriminated 
acMinst, or unless the acts in question were not warranted by the laws of war. 

The position of lesident neutrals in relation to the territorial power is 
ilhistratc'd by the case of Giles v. The Republic of France (u). The rules in 
this case arc merely a branch of the general rules relative to doniiciled aliens. 
As to injuries sustained by them through war, neither they nor their 
tJovcrnnient will have any ground of complaint against the territorial Pow'er 
unless the injury in question was due to or attended by some unfair 
discriniiiiation against them as neutrals, or unless that measure of protection 
which (lovernineiits are bound to extend to their subjects, whether citizens 
or not, was unreasonably withheld. fn the case, indeed, where neutral 
piopcrty has been seiAixi or destroyed by order of the territorial Power or its 
ofliccrs, neutrals, in eoiiimon with citizens, will commonly have a remedy by 
municipal law (x). But for losses incident to the ojierations of war, or for 
a( ts done which were warranted by the laws and customs of war (y) they will 
have no claim, as of right, for reparation or indemnitj’(z). Nor will a 
belligerent (Jovernment be responsible to neutrals for the acts of marauders, 
or even for the unauthorised acts of its own soldiers, in a case where these 

(g) Reference is also made to the bombardment of Cojicnhagcn by Groat fintam; 
and to the bombardment of Grey town by the United States, see Wharton, 11 . 588; 
m both of which, property belonging to resident foreigners was destroyed without 
any admission of liability on the part of either belligerent, ibid. 586. 

(r) See vol. 1 . 204. 

(s) For other instances of its application, sec Wharton, Digest, i. 583, 586. 

(t) As to an attempt made at the Hague Conference of 1907 to secure for them 
a privileged position, see p. 32, supra ; Pearce Higgins, 85, 293. 

(«) Moore Int. Arb. iv. 3703 (1880); Pitt-Cobbett; 4th edit., ii. p. 374. 

(x) See, by way of example, Moore, Int. Arb. iv. 3685. 

(y) Or, even by the territorial law m cases where no indemnity is provided for, 
subject to the conditions suggested m vol. 1 . p. 205. 

(;) As to compensation ex gratid, see pp. 328—330. 
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acts were attributable to the state of war then prevailing (a). Claims for w,ir 
losses, if made, are usually referreil (or determination to commisaionei s 
appointed by the respective Goveiiinients. So, b\ a Convention of 1871 
made between Great Britain and the United States, a Commis-sion was 
appointed for the purpose of dealing with claims for war losses sustained by 
subjects or citizens of the resjiective jiarties during the civil war(fi); whilst 
by n Convention of ISSO a similar Commission was constituted for dealing 
w'ith claims by citizens of France and the United States (c). 


(ii) PROPERTY OF NON-RKSTDKNT NEUTRALS—THE RIGHT 
OF ANGARY. 

THE SINKING OF BRITISH VESSELS BY THE GERMANS AT 
DUCLAIR, 1870. 

[Pail. Papers, 1871, vol. l.\xi.. Annual Register, 1870, 110.] 

Facts.] During the Franco-German war, the German General 
commanding at Rouen was desirous of blocking the passage of the 
Seme, m order to prevent the French gunboats from ascending the 
river and interfering witli tlie German operations. With this obji'ct 
he proposed to sink .some six Biitish ve.ssels tlien lying in the Seme, 
near Diiclair. In the fiist instance he attempted to come to an 
agreement with the ma.sters, under which the latter were, after 
unloading their cargoes, to sink their vessels on receiving payment of 
their value. This offer was, however, refused; whereupon the German 
commander, affecting to treat this as a violation of neutrality, ordered 
the vessels to be sunk by firing on them, this having been done in some 
cases before the vessels had been finall}' abandoned by their crews 

German JustiGcation.] In the ex])lanations subsequently fuimslieil 
to the British Government, this proceeding was justified by Count 


(а) See Moore, Int. Arb. iv. 3671 

( б ) Although this Convention (overed also belligerent elainis arising out of 
previous wars. 

(c) These and other casc.s arc collected in Moore, Int. Arb iv'. c. 60 . Some ot 
the cases are noticed at p. 297 supra. In Martin's Case, Moore, 3679, an aw.-vrd 
of damage.s was made for the destruction of a British vessel in the course of w ar, 
but by mistake. In McDonald's Case (ihid. 3683) a similar award wa.s made for 
the destruction of British property by the United States forces, within the lines of 
Federal oeenpaney. Of the cases decided bv the French-Amenean Commission, 
Ciki' Case and Meivj's Case, Mooio, .3689, are both notewoithv in the present 
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Bismarck on the ground that the measure, however exceptional in its 
nature, did not overstep the bounds of international usage in war. 
... A prc.ssing danger was at hand, and every other means of averting 
it was wanting. The case was therefore one of necessity, which, even 
in time of peace, would render the employment or destruction of 
foreign property admissible, on condition of indemnity. This right- 
known as the ]m anganm —wa.s well recognised in practice, and was 
111 this character admitted Viy English writers (d). In its reply the 
British (Jovernment virtually aihmtted the correctness of this 
contention, and—without taking exception, as it might fairly have 
(lone, to the methods employed—merely required the payment of a 
proper indemnity. Thus was ultimately paid, and included the value 
of the ships, and 25 per cent, in addition, the seizure being treated in 
the light of a forced sale, the highest value of the cargoes at the time 
of capture, less port dues and charges for unloading which had not 
then lieen paid, certain costs that had been incurred for protests and 
counter certificates: and interest on the sums so a.scertained at the 
Kite of 5 per cent, till payment. The cost of transmitting the crews 
to then homes was also paid But the British (Government refiuscd to 
put forward a claim on behalf of the masters and seamen for loss of 
employment and effects. 


Projicrtv belonging to neutrals, which is only temporarily or accidentally 
within a belligerent State, is not as.soeiated with it to the same extent as that 
of resident neutrals, and is not, m general, .subject to the ordinary incidents 
of war except the risks arising out of the actual conduct of hostilities. 
Nevertheless—under a recognised custom of war ba.sed upon military necessity, 
but sometimes wrongly referred to as the jus anganm (e)—even such property 
may be used or destroyed by a belligerent, provided it can be shown that 
such a pioceeding wa.s reijiiired by the necessities of war, and subject to the 
ji.ayment of a proper indemnity. In the same war the Germans, under the 
same plea of justification, seized and used a large quantity of rolUng stewk 
belonging to Sw iss and Austrian railways (/). The seizure of railw ay material 
belonging to neutrals is, however, now' regulated by Art. 19 of Hague 
Convention V. 1907, which provides—(1) that railway material belonging to 
neutral States or individuals shall not be seized by a belligerent except in the 
case of and to the extent required by absolute necessity, and shall in such 
case be sent back as soon as possible; (2) that a neutral Power shall have 

(d) Reference is made to Phillimorc. in. ol. 

{ e ) But sec f - upta , j) 246 

{/) Hall, § 278. Oppenheiin. ii. § :566 
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a corresponding right to retain and use railway niateiial coming from the 
territory of that belligerent; and (3) that compensation shall be paid on 
either side in proportion to the material takcm and the duration of its use. 


(iii) COMPENSATION TO NEUTRALS EX (i RATI A. 

THE PROCEEDINGS OF THE SOUTH AFRICAN 
DEPORTATION COMMISSION. 

[British and Foreign State Papers, vol. xciv. 645 (1901); The Times 
Newspaper, 10th May, 1901.] 

Circumstances leading to Appointment.] In PJ() 0 , during the South 
African War, the British military authorities were greatly embarrassed 
hy the presence in the territory then under occupation of a number of 
aliens of doubtful character, whose loss of employment and ant.^gonism 
to the British jiroved a source of much disorder and no little danger. 
After the discovery at Johannesburg of a plot ha\ing for its object 
the murder of British officers, a considerable number of persons of 
foreign nationality, whose Consuls could not vouch for their conduct 
and respectability, were summarily arrested both at Johannesburg and 
other places, and thereafter deported. These persons were sent back 
on British transports; whilst on their arrival in the United Kingdom 
they were met by agents of the British Government, who proMded 
them with the means of reaching their own countries, and at the same 
time informed them that all claims made in respect of their treatment 
must be made through their respective Governments. In the result, 
claims, amounting in the aggregate to about £l,250,fX)0, were jiieforred 
by various Powers on behalf of their respective subjects. 

The Appointment and Proceedings of the Commission.] In .\pril, 
1901, the British Government appointed a (Commission to enquire 
into and report on claims for compensation made by fnendlv Powers 
on behalf of their subjects by reason of their treatment by the British 
military authorities m South Africa. The Commission met on the 
1st of May, 1901, and continued its enquiry (< 7 ) until late in the same 
year; but owing to the fact of an amicable arrangement having been 
meanwhile reached, it did not issue any final report. Nevertheless, in 


{g) Subject, lioviever, to one lengthy adjournment. 



Claims Based on War—Compensation to Neutrals. 329 


the course of its proceedings, which were attended by representatives 
both of the British and other Governments, the Commission gave 
certain rulings, and adopted certain conclusions on questions of 
])rinciple, which appear to have .serv^ed largely as the basis of the 
settlement subsequently arrived at. Of the.se the more important are 
the following.—(1) At the out.set it was a.ssumed as a guiding principle, 
that a general commanding an army in the field has an absolute right 
during the continuance of hostilities to remove or expel from any place 
within the theatre of war all persons who.se continued presence is 
<onsidered by him to be dangerous, prejudicial, or inconvenient; this 
being regarded only as a particular application under circumstances of 
special emergency of the right posse.ssed by every State to expel aliens 
whose presence may be considered inimical to its safety (h). For this 
reason the Coniniission also a.ssumed that its proper function in the 
enquiry coniniittod to it, was merely to a.scertaui whether this power 
of expulsion had in any case been attended by the infliction of 
unnecessary hardship (i). (2) It was consequently ruled that, for the 

purposes of the enquiry, no one was to be regarded as having a “ legal ” 
claim. At the same time the C'ornmi.ssion stated that it was prepared 
to deal with any case in which it was proved that the claimant had been 
deported without reasonable cau.se, as being on the footing of a legal 
claim; and, further, that even the reasonableness of the deportation 
would not necessarily debar a claimant from compensation where it 
was shown that he had suffered unnecessary hardship (k). (3) The 

scope of the enquiry was held to be confined to direct damages, all 
claims for indirect or con.sequential damages being rejected (1). (4) All 

claims on the part of foreigners who had been admitted as burghers 
of the Republics wore di.sallowed, notwithstanding the contention put 
forward by Germany that a man might become a burgher and yet 
retain his German national character (m). (5) The claims of neutrals 

who had engaged in hostilities against the British, whether personalty, 
or as incident to their employment, were also disallowed (n). 

(A) See vol. i. 203. (i) The Titms, 10th, 14th of May. 

(A) /Aai. loth of May. (J) /6id. 13th of August. 

(m) The Times, 15th of May; 24th of July; 30th of July. 

(n) Ibid. Slst of July; 27th of August. The same view was taken by the 
American and British Claims Commission in the case of WiUiam Hardman, arismg 
out of the destruction of the claimant’s house and furniture by the United States’ 
armed forces as a precaution against yellow fever. This act was held to be a 
necessity of war, but although there was no legal obligation the President of the 
Tribunal, M. Fromageot, declared there might be a moral duty to compensate, of 
which each State must be its own judge: A.J.I.L. 1913, pp. 878—882. 
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Settlement.] On this basis the Commission proceeded to investigate 
and adjudicate on a large number of claims, until, in October, any 
fuither exercise of its functions was rendered unnecessary by the 
settlement previously referred to. By this a lump sum was agreed to 
be paid to each of the Powers concerned in respect of the claims (with 
some exceptions) of its nationals, and was accepted by them in full 
discharge thereof; the distribution as between individual claimants 
being left to the discretion of the Power to which they belonged. The 
total number of claimants was 1,631, whilst the amount paid under 
the settlement was £106,950. 


In geiieral there is, as we have seen, no legal liability iricimibent on a 
belligerent to compensate neutrals residing in enemy territory for injury or 
damage arising out of military oiierations or other acts warranted by the laws 
of war. Hence the action of Creat Britain in this ease constitutes a precedent 
of some importance; for, although the award of compensation was expressed 
to be '* of grace,” yet it was accompanied by an ailuiission that loss or injury 
might be a just subject for compensation if the action that gave rise to it, 
even though warrantable in law, proved to have been unieasonable as regards 
any particular individual aflccted or to have been attended by special 
hardship. The rulings of the Commission were accepted by the British 
Covernnient, and do not appear to have been challenged, e.voept on certain 
minor points, by the rejiresentatives of other Powers. 


General Notes. —Properly of Nan-Resident Neutrals in Non-occupied 
Territory ; Right of Angary. —The right of a belligerent to detain, use or 
destrov neutral property within his own unoccupied territory or control, 
subject to full compensation, must be distinguished from the right of a 
belligeient to commit similar acts m occupied territory. The right of the 
latter is derived from the laws and cu.stoms of war and can onlj’ be exercised 
by virtue of military necessity, the right of the former from the constitutional 
principle of the sovereignty of the State. By virtue of this jirinciple embodied 
in the maxim salus rei puhlico’ est suprema lex, a .State, whether belligerent or 
neutial, cither in tune of war or peace, may requcsition the neutral projicity 
found within its protection. This right is recognised in international law, 
and to it IS properly given the name of jus angariev. The word is derived 
from the Persian, signifying “a messenger” upon the ro_\al service, which 
was adopted by Greece in the third century b.c., whence it passed to Rome 
with the same meaning. In the Corpus Juris and in inediawal Latin angaria 
denotes requisition of waggons, horses, &c., in connection with the cursus 
pvblirus and was also used for the requisition of ships. 

In mediaeval laws angaria is fri-quentlv u.sed for requisitions of vehicles, 
horses. &c., for purposes of military transport, but although ships were 
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requisitioned not only for military but also for public purposes, the term 
was not applied to ships until the .seventeenth century, when it found its 
way into international law. Until the beginning of the nineteenth century 
the term was usually confined to the requisition of neutral ships by a 
belligerent. 'I'lie requisition by the Venetians in the sixteenth century of a 
Genoese ship carrying corn, which was forced to proceed to Corcyra and there 
discharge its cargo for sale to meet a food shortage, is cited by eighteenth 
century writers as a typical in.stance, and its legality oh publican utilitalem 
approved. Requisitions of neutral ve.ssels were fairly numerous in the 
eighteenth centurj, but few in the nineteenth. 

A number of nineteenth century Treaties expressly recognise the right to 
requisition foreign shipping, whether in time of peace or war, in case of public 
necessity, subject to adequate compensation. The requisition by Great 
Britain, on the outbreak of the war of 1914, of four warships in course of 
construction, destined for the neutral States of Chile and Turkey, was rather 
the seizure of war material than of shi|w and was justified by the constitutional 
practice of sovereign States The Porte protested, but the British Government 
replied that considerations of jiublic interest nece.ssitated the appropriation 
and tliat full compensation would be paid. The doctrine was discussed in 
The Zamora, 1 B. <Sr C. P. C. 27; 2 ibid. 1, a Swedish vessel seized on the 
high seas. In April, 191o, the Government had requisitioned 400 tons of 
copfier, part of its cargo, then m the custody of the Prize Court. In delivering 
the judgment ot the Judicial Committee, Lord Parker referred to the right 
of a belligerent to requisition the goods of neutrals found within its territory, 
or the teiritory of which it is in military occupation as recognised by a 
number of international jurists, which is sometimes termed a right of angary. 
But ho failed to distinguish the different principles ujiDn which such 
requisitions are based. Relying on the American decisions during the Civil 
War and upon The Curlew, The Magnet (1812), Stewart’s Vice-Ad. Cas. (Xova 
Scotia), p. 312, the only British prize decision dealing with the ixiint, although 
the goods had been brought wdthin the jurisdiction against the will of the 
neutral owner, the Committee came to the conclusion that “ a belligerent 
Power has by international law the right of requisitioning v'cssels or goods in 
the custody of its Prize Court pendmg a decision of the question whether 
they should be condemned or released, but such right is subject to certain 
limitations. First, the vessel or goods in question must be urgently required 
for use m connection with the defence of the realm, the prosecution of the 
war or other matters involving national security; secondly’, there must be a 
real question to be tried so that it would be improper to order an immediate 
release; and thirdly, the right must be enforced by application to the Prize 
Court, which must determine judicially whether under the particular 
circumstances of the case the right is exercisable.” As there was no evidence 
that the goods were urgently needed for national purjwses, this was a proper 
case for damages and costs against the Crown. 

I’hese principles were followed in The VommernaJ and Estates Company of 
Egypt v. Hall. 3l» 4'. L. H. .■>2l>, where timber, the jirojxrty of the defendants, 
an Egyptian company, ha\mg come into the United Kingdom, w.is seized 
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by the Controller of Timber Supplies for the use of the t'rown. It was held 
it was necessary in a high degree to take possession of these goods for the 
Crown, and consequently the right of angary arose, coupled with the 
obligation to make full compensation. 

In November, 1915, the Italian Government requisitioned thirty-four 
German merchantmen lying in Italian ports. The German Gov'crnnient 
made no protest, hoping no doubt that Italy would join the Central Powers, 
or at least remain neutral (o). In February, 1916, the Portuguese Government 
requisitioned all German vessels lying in Portuguese ports, to the number of 
seventy-two. Although hostilities between Portugal and Germany had taken 
place in East Africa, the two nations were formally at peace. The alleged 
cause of the seizure was stated to be the economic situation, created, no 
<loubt, by the illegal destruction of Portuguese shipping by (Jermaii submarines. 
It was regarded by Germany as a casus belli, and on the 9th of JIarch fJeriuany 
declared war on Portugal. Here Portugal would appear to have failed to 
comply with the stipulations of the Gcrnian-Portuguesc 'I'reatN- of 19U8, by 
which requisition was permissible .subject to payment in aih.ince of compen¬ 
sation to be settled with the owners (p). In Jlay, 1917, the Brazilian 
Government, having revoked its proclamation of neutrality, requisitioned 
forty-two German vessels, apparently for the use of their coasting trade. 
After the Brazilian declaration of war in November, they were leased to the 
French Covernincnt. After fruitless negotiations with Holland. Gieat 
Britain and the United States requisitioned Dutch .shii>ping lying in their 
ports to the amount of l,tXX),000 tons, “ m exercise of the right of angaiy,” 
one of the attributes of territorial sovereignty ( 9 ). In August, 1918, vSjiain 
requisitioned about ninety German vessels lying in Spanish ports. The 
Spanish Government declared that the seizure was indisjiensable for its 
existence, and aiiparently regarded the vessels requisitioned as substitutes 
for its own vessels sunk by German submarines, and consequently no 
compensation was payable (r). 

In view of these incidents, the right of angary, that is, the right of a State, 
whether belligerent or neutral, over all projicrty within its jurisdiction may 
be said to be established. It is supported by Alvarez (s), Basdevant {<), 
Clunet (u), and Bullcxik (x), but Harley (y), Fauchillc (z), Pehedecki (o). 
Von Litz ( 6 ), and Bolin (c) limit the right to a belligerent State. Again (d) 

( 0 ) 24 Rev. Gen. de Droit Inter. Pub. p. 166. 

(p) 23 ibid. p. 268. 

(q) Pari. Pap. 1917 [Cd. 8986]; 1918 [Cd. 9025]. 

(r) 13 A.J.I.L. 299. 

(s) La Grande Guerre Europcenno et la Ncutralite du Chile, p. 238. 

(t) Rev. Gen. do Droit Int. Pub. 

(u) J. D. Inter. Public, p. 72. 

(x) B.Y.B.I.L. 1922—1923, p. 119. 

(y) 13 A.J.l.L. 2. 

(z) Traite de Droit Inter. 11, §§ 1490—1493. 

(а) Lc Droit Inter. Maritime et la Grande Guerre, p. 218. 

(б) Das Vdlkerrecht systematisch dargestellt, p. 339. 

(c) Le Droit Modeme de la Guerre, lii. 287. 

(d) Droit Maritime de I’Europe, p. 78. 
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Hautfeuille («), and Calvo (/) all aj^ree that the right of angary is a right of 
territorial pouer or a prerogative of the Sovereign. A State is thus entitled, 
apart from some statute limiting its prerogative powers, to use or destroy 
the property of its own subjeets without eomiiensation, but by the custom of 
international law it cannot so use or destroy neutral property without full 
compensation. Bullock contends that the right is limited to the use of means 
of tiansport (and he includes in the latter ships, aircraft, railway rolling 
stock, motors, &c.) only in time of urgent public necessity and subject t(V 
com]»ensation. He also denies the right of destruction. Ufion these two 
points the practice and the authorities ai)|K>ar to be against him (g). 

(e) Histoire de.s Origines, p. 258. 

(/) Le Droit Inter. lu. § 1277. 

{(/) Sec also Albrecht, Zeitschnft fur Volkcrreeht, m. Suppt. i 1902; Henckelv 
and Crocker, Memorandum of Authorities on the Law of Angary. Gamer, i. § 120. 
Scott, 733, Hall. § 278; Westlake, ii. 117; Opiienheim. ii. § 364 
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NEUTRALITY. 


B ELAT ION OF NEUTRALITY. 

CONTROVERSY BETWEEN RUSSIA AND JAPAN WITH RESPECT 
TO THE NEUTRALITY OF KOREA IN 1904. 

[The Official Hiitory of the Russo-Japanese War (1909), pt. t., 1st and 2nd edits., 
A. S. Hershey, The International Law of Diplomacy of the Russo-Japanese 
War; K. Asakawa, The Russo-Japanese Conflict Its Causes and Issues, 
S. Takahashi, International Law applied to the Russo-Japanese War.] 

Circumstances leading to Controversy.] From a very early time the 
control of Korea had been in dispute between (’hina and Japan. F?y 
the Treaty of Shimonoseki, 189-5, China abandoned her claim to 
suzerainty and recognised “ the full and complete independence and 
autonomy ” of Korea; although, in fact, this merely paved the way 
for a more effective domination on the part of Japan. Meanwhile, as 
early as 1885, a new rivalry over Korea had sprung up between Japan 
and Russia. Notwithstanding some attempts at arrangement in 
1896 and 1898 (/i), this rivalry increa.sed in intensity as time proceeded, 
with the result that in 1903 a very .serious .situation had developed, 
which was still further accentuated by the dispute over Manchuria (i). 
As regards Korea, each party, whilst profe.ssing a desire to maintain 
its integrity, really wished to ab.sorb or control it for strategic and 
economic purposes (k). With a view to arriving at an understanding, 
in July, 1903, Japan, as we have seen (1), opened negotiations with 
Russia, but these negotiations after continuing for some time were 
finally abandoned, with the result that on the 6th of February, 1904, 
war broke out between the parties (m). It is material to notice that 

(h) See Hershey, 46. (i) Supra, p. 13. 

(jfc) As to Russian designs, see Hershey, 49; whilst those of Japan are sufficiently 
indicated by the subsequent course of events. 

(l) Supra, p. 13. 

(m) Hostilities were actually commenced on the 6th February, whilst forma 
declarations of war were issued on the 10th: supra, p. 14. 
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in these ncf^otiations the position of Korea was one of the main subjeets 
of controversy; and also that Russia had, even before the outbreak 
of war, massed troops on the Korean frontier, and is said even to have 
passed them into Korean territory (n). 

On the 8th of February, 1904, the Russian cruiser Korietz, after an 
encounter with the scouts of Admiral Uriu’s squadron, took refuge in 
the Korean harbour of Chemulpo, where there were also lying two 
other Russian vessels, the Varing and Sungari, as well as certain neutral 
warships, belonging respcetively to Oreat Britain, France, Italy, and 
tlie United .States (o) On the 9th of February the Japanese Admiral 
communicated with the commanders of the neutral warships, advising 
them that unless the Russian vessels quitted that port he would find 
himself obliged to attack them there, and inviting the neutral 
commanders to place their vessels out of reach of possible hostilities. 
Thereupon the commanders of the British, French, and Italian vessels 
•sent a written protest to Admiral Unu, declaring Chemulpo to be a 
neutral port and as .such exempt from hostilities, in view of which it 
was claimed that any attack on vessels lying there would be a violdtion 
of international law. In the result, the Korietz and Variag put out to 
sea. but after a short engagement, in which they were worsted, they 
wore compelled once more to seek refuge m Chemulpo harbour, where 
they were set on fire and sunk by their crews m order to prevent their 
falling into the hands of the Japanese (p); the crews being received 
on board the British, French, and Italian vessels (q). The reception of 
these crews by neutral warships threatened to open up a new 
controversy, but no demand for their surrender being made by Japan (r); 
after being retained for some time under control (s), they were, with the 
acquiescence of the Japane.se Government, taken to Shanghai and there 
released on giving their parole to take no further part in the war, 
official lists of those rescued by each of the warships being furnished 
to the Japanese authorities (<). 

(w) See Official History (1st edit.), pt. i. 42; although this statement is not 
repeated in the 2nd edit. 

(o) The Talbot, The Pascal, The Elba, and The Vicksburg. 

(p) TAc Sangari appears to have been captured: Takahashi, 761. 

(g) The captain of The Vicksburg professed his willingness to assist with the 
wounded, but refused to receive the officers and men on board his ship without an 
order from his Government: see Takahashi, 463; and generally, the Official 
History (2nd edit.), pt i. 42, 43. 

(r) Takahashi, 466; Lawrence, War and Neutrality, c. ix.; but sec also Hershey, 
76; and Oppenheim, ii. § 320. 

(s) Probably in deference to H. C., ii. 1899, Art. 57; but see now supra, p. 162. 

(t) Takahashi, 466. 
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On the 8th of February, Japan also began to disemliark troops 
on Korean territory Her warships also captured various Russian 
merchant v'essels in Korean waters, including the Mukden, the Rossiu,. 
and the Agun (u). 

On the same date, also, an agreement ajipears to have been concluderl 
between Japan and Korea—exacted no doubt under pressure—by 
which Japan, whilst undertaking “ to guarantee the independence and 
integrity of Korea and to protect her against the aggressions of a 
third Power or internal disturbances,” virtually assumed the contiol 
both of her Government and territory; a change of situation which 
necessarily led to the withdrawal of the Russian Minister (x). 

The Controversy.] In view of these occurrences, Russia on the 
22nd of February, addressed a circular Note to the Powers, through her 
representatives abroad, in which she protested against Japan’s action 
in relation to Korea, as constituting a violation of the customary law 
of nations. More particularly, it was charged—(1) That before the 
opening of hostilities Japan had landed her troops in Korea, then an 
ndependent State which had declared its intention of maintaining a 
strict neutrality. (2) That three days prior to the declaration of war 
Japan had made a sudden attack on two Russian warships in the 
Korean port of Chemulpo, their commanders having been kept m 
Ignorance of the rupture by the action of Japan m stopping Russian 
messages over the Danish cable and destroying the telegraphic 
communication of the Korean Government. (3) That Japan had 
captured certain Russian merchant vcs.sels before the opening of 
hostilities and whilst lying in neutral waters. (4) That Japan had 
announced to the Emperor of Korea that that country would hence¬ 
forth be administered and, if need be, occupied by Japan. (5) And 
finally, that Japan had forcibly compelled the Russian Minister 
accredited to Korea, as an independent State, to quit Korean territory. 
In view of such an illegal assumption of power by Japan, it was 
announced that Russia would henceforth regard all orders and 
declarations issued m the name of the Korean Government as invalid (i/). 

The Japanese reply to these charges was issued on the 2nd of March, 
and was to the following effect:—(1) With respect to the landing of 
troops in Korea, it was contended that this had taken place only after 

(m) Takahashi, 794; Cowen, The Russo-Japanese Vt'ar, 116, 128. 

(x) See Asakawa, 367; Smith & Sibley, 22, n. 2. 

(y) Takahashi, 9, Asakawa, 355. 
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a statp of war existed defacto, even though before the formal declaration; 
that the maintenance of the integrity of Korea was one of the objects 
of the war; that Russia herself had previously violated the sovereignty 
of Korea by sending her troops into Korean teriitory (z), and, finally, 
that the landing of Jajianese troops had lieen made with the con.sent 
of the Korean CTOvernment (2) With respect to the charges incident 
to the attack on the Russian warships at Chemulpo, Japan denieil 
that she had stopped any messages or interfered in any way with the 
telegrajiluc communication. For the rest, a state of war existed at 
the time, and, in view of Korea’s consent to the landing of troops, 
Chemulpo had ceased to be a neutr<il port, at any rate, as between the 
belligerents (3) With respect to the seizure of Russian merchant 
vessels in Korean waters, the legality of such captures was a question 
to be decided by the Prize Courts of the captor’s country (a). (4) With 
respect to the alleged overthrow of the independence of Korea, this 
charge was declared to be wholly devoid of foundation, (5) With respect 
to the alleged expulsion of the Ru.s&ian Minister from Korea, it was 
stated that that official had withdrawn of his own free will, although 
an escort of Japane.se soldiers had been furiu.shed for his yirotection (h). 


Although this controversy, like the larger dispute of which it formed a 
part (c), was not of a character to admit of judicial settlement, it nevertheless 
illustrates certain essential features of the relation of ncutralitv, as well as a 
variety of other ixunts of some international impoi tance (J). (1) 'Phe main 

issue was whether the action of Japan in regard to Korea constituted a 
violation of the recogni.sed rules of international law As to this it is clcar 
that if Korea did at the time occupy the position of a neutral State, then 
the action of Japan was at once a violation of Korean neutrality; and a 
proceeding winch, if acquiesced in by Korea, would hav'c afforded Russia a 
casus belli against the latter. But even if this were so, it does not appear 
that the action of Japan, in forcing the hand of Korea—unless indeed she 
had previousl}' pledged herself to respect Korean neutrality—would have 
constituted an offence in international law, or have afforded any cause of 

( 2 ) See p. 260, n. (i), supra. 

(а) To which Russia subsequently replied that seizure before a declaration of 
war was mere piracy, and not defensible by the establishment of Prize Courts- 
Asakawa, 362. 

(б) Takahashi, 12. Notwithstanding this disclaimer, Russia, on the 12tli JIarch. 
reiterated her previous charges: Asakawa, 360. 

(c) Supra, p. IT). 

(d) Such as the validity of agreements extorted by pressure; the y 
the intervention of the neutral commanders; and the treatiuer 
combatants rescued by neutrals. 
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complaint to other Powers (e); for, so far, it cannot be said that' there is 
either a right, or even a duty on the part of any State to remain neutral (/), 
but only that while neutrality is recognised or professed its incidental 
obligations on either side must be duly observed. Whether that relation 
exists or not is a question of fact. Here it seems clear that Korea did not 
occupy the position of a neutral State in the ordinary sense of the term; for 
the reason that she was not really independent, and that the control of her 
territory was one of the mam objects of the war (g) —a fact which Russia had 
already recognised by placing her forces on the Korean frontier on a war 
footing and passing troops into Korean territory (/i). Moreover, whatever 
may have been the original intentions of the Korean Government, Japan— 
desiring to avoid the role of either conqueror or military occupant, and with 
a view to legalising her subsequent proceedings—had previously forced on 
Korea, m the guise of a guarantee (i), an arrangement under which the former 
virtually assumed control both of the territory and government of the latter, 
and had thus identified Korea with herself in all that related to the war. 
After this all question of the neutrality of Korean territory was necessarily 
at an end [k). The Russian announcement that she did not regard Korea 
as a belligerent but as a neutral State acting under pressure and deprived of 
the power of free action, was probably designed to secure her own freedom of 
action, as regards treaties and concessions, in the event of her ultimatesuccess (1), 
(2) The controversy next suggests a question as to the legality of an agreement 
such as that of the 8th of Pebruary, which was no doubt forced on Korea 
by military and political pressure. Such an agreement, however, is, as we 
have seen, not invalidated merely by duress (w); and, even if we accept the 
qualification which is sometimes attached, that such agreements in order to 
be valid must not be in subversion of the entire independence of the State (a), 
the agreement in question does not on its face bear this character, even though 
in the ensuing events it may have had this result (o). (3) With respect to the 

])rotcst of the neutral commanders at Chemulpo, this appears to have Ix'cn 
altogether unwarrantable. It was founded, as we have seen, upon a complete 
misapprehension as to the actual jiosition of Korea. Moreover, even if Korea 
had occupied the position of a neutral State, a violation of her territory would 
not have afforded any cause of complaint to other neutral Powers, unless it 
either imperilled their special interests or involved a violation of some 
international compact, or was attended by some act of gross inhumaniU. 
Nor, again, are the merely local agents of a State, in such a case, justified in 

(c) Rut .see infra. 

(/) Infra. 

(g) Which was, as has been said, “e war for Korea, and m Korea, if not with 
Korea”: Lawrence, War and Neutrality, 282. 

(h) But sec p. 337, swpra 

(i) This was the agreement of the 8th of February, 1904, supra, p. 336. 

(k) Korea was, in fact, annexed by Japan by a proclamation of the 30th August, 
1910. 

(f) Supra, p. 336; Hershey, 73. 

{m'j See vol i. 334; Hyde, ii. § 5. 

(n) See Hall, § 113. 


(o) Supra, XI. (k). 
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intervening, unless the lives or property of their nationals are threatened, 
which was not the case at Chemulpo (p); it being otherwise their duty merely 
to refer the matter for determination to their own Government (q). (4) With 

respect to the action of the neutral warships m receiving on board the crews 
of the Russian warships, although the right of rescue was perhaps doubtful 
at the time, yet both their reception and treatment appear to have been in 
accordance with Art. 13 of H. C., X., 1907 (r). 


General Notes. —Relation of Neutrality .—Those States which on the out¬ 
break of war remain at peace with the countries at war arc described as 
neutral. It is not unusual for such States to issue declarations of neutrality, 
hut this is by no means essential. It is generally laid down by modern 
writers that the relation of neutrality involves a duty of strict impartiality. 
3'Uis conception is, however, relatively modern growth. A neutral State is 
a State which is not at war—it docs not necessarily follow that such State 
should be equally friendly to,both sides in the war. Distinctions were 
formerly generally recognised, alike by opinion and in practice, between 
dillerent grades of neutrality, strict neutrality being contrastesi with imperfect, 
which might be either impartial, where equal privileges were conceded to 
both belligerents, or qualified, where the neutral State was bound by some 
prior engagement to the one. In the eighteenth century neither the measure 
of neutral rights or neutral duties was ba.scd on impartiality. Thus on 
the side of rights, for example, in the wars of the League of Augsburg and 
of the Spanish Succession, special exemptions from the ordinary rules of 
French prize law were given from time to time to specially favoured neutral 
powers by the French Government. On the side of duty, it was allowable 
until the end of the eighteenth century to furnish even direct military 
assistance to one belligerent, provided that there was a prior ITcaty 
engagement, without departing from the status of neutrality. Non¬ 
interference rather than impartiality might then have been regarded as the 
basis of the law of neutrality. In the nineteenth century, however, juristic 
.opinion inclined to regard impartiality as the essence of neutrality, and, 
broadly speaking, the development of the law in practice appears based on 
the concepts that no assistance of a definitely military character must be 
given to either side by the neutral State, and that preferential treatment of 
one belligerent m these matters by a neutral State entitles the other belligerent 
State to complain of an infringement of the law of neutrality. 

The coming into being of certain provisions of the Covenant of the League 
of Nations m restraint of war, and of the Peace Pact of Pans, has suggested 
to some that neutrality has been abolished as between the signatory States. 
But exact impartiality was, it is submitted, never the true basis of the modern 

(p) Notice of the intended attack and opportumty of withdrawal havmg 
already been given; supra, p. 335, Lawrence, War and Neutrality in the Far 
East, 7,)—80. 

(q) Ibid. 7.5—80. 

(r) Supra, p. 104 


22 ( 2 ) 
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law of neutrality. A neutral was non hostis —not actually at war. A 
Treaty stipulating for the furnishing of even direct limited military assistance 
in the event of war was never in law an illegal agreement—though in practice 
by the nineteenth century the State so furnishing aid would probably have 
been treated as an ally of the enemy rather than a neutral. The Covenant 
of the League and Peace Pact of Paris, at the most, mark a return to the old 
principle of “ qualified ” neutrality. At the least, it might be contended 
that they have brought into being the possibility of a new situation, in which 
the aggressor State itself has deprived itself in advance by Treaty agreement 
from raising valid objections to discriminatory measures taken against it 
within the limits laid down by the Treaty. The controlling principle of the 
modern law may be that no active aid in the war may be given to a belligerent 
at the expense of the other by a Power which desires to retain the status of 
neutrality, yet, even assuming that the eighteenth century rules as to prior 
Treaty engagements had become obsolete through a century of disuse and 
the disapproval of juristic opinion, on principle a prior Treaty agreement^ 
recognised by all affected parties, is capable of modifying the general law. 

The relation of neutrality involves certain rights and corresponding duties 
on the part of both belligerents and neutrals. These it will be convenient to 
treat under the heads of (1) the rights of neutral States; (2) the duties of 
neutral States; and (.3) the rights and liabilities of neutral trade. 

(i.) EigJits of Netttral States .—The existence of rights specially referable to 
neutrality is sometimes denied on the ground that such rights equally obtain 
in time of peace. But even if this be so, the rights in question a.ssume in 
time of war a character, and are attended by inciilents so distinct, as to 
claim .some indejiendent consideration. So, a violation of neutral territory 
in time of war carries not only a right but a duty to exact reparation; the 
regulations designed to safeguard a State’s neutrality are, moreover, framed 
with special reference to war, and carry powers and remedies not otherwise 
available; whilst the ordinary rights of States in tune of peace are subjei t 
to many restrictions on the outbreak of war (s). From this standpoint, then 
the rights of a neutral State are briefly these:—(1) Kvery such State is 
entitled to have the integrity of its territory and territorial waters respected 
by each of the belligerents, both as regards the actual conduct of hostilities, 
the making of captures, and the preparation of acts of war; and also to 
prevent or nullify, so far as possible, all acts done in violation thereof. The 
vindication of this right, in a case where it has been violated by one belligerent 
to the prejudice of the other, is treated also as a duty to the latter (<). (2) A 

neutral State is also entitled to exact compliance by each of the belligerents 
with such municqial regulations as it may make for the purpose of ensuring 
the observance of its neutrality and the performance of its international 
obligations, even though these may involve restrictions not permissible m 
time of peace (u). Such regulations, although framed with reference to a 
common standard, vary greatly in different States; but in any case their 

i. 276. (1) Infra, pp. 353, 359. 


(s) See vol. 


(«) See vol. i. 276. 
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■ enforcement, if applied equally to both parties, cannot be deemed hostile or 
unfriendly (x). (3) A neutral State is also entitled to maintain and continue 

its diplomatic intercourse with other States, including the parties to the 
war (y); and to require that the commercial intercourse of its subjects shall 
not be restricted except as warranted by custom or convention (z). 

(II.) Dvtiea of Neutral States. —Amongst the duties of neutral States there 
i>, first, the general duty of impartiality (a). This was probably the starting- 
jioint of the whole of the present scheme of neutral duties; but as a subsisting 
obligation it must now probably be interpreted as meaning that all powers 
excTciseable by the neutral in relation to the belligerents, w hethcr obligatory 
or discretionary, e.g , the admission of prizes to its ports, must be applied, 
unless there be recognised Treaty obligations, whether arising under the 
Covenant of the League of Nations or otherwise, to the contrary, without 
discrimination or preference (6). Subject to this controlling principle, the 
iluties of a neutral State may be conveniently grouped as follows.—(1) A 
neutral State must itself abstain from committing certain acts. It must not 
fill lush either belligerent with troops, ships, munitions of war, money, or 
indeed with anything which may aid him in the war; nor may it grant passage 
to his troops over its territory (c). And this duty will attach not merely 
in relation to the public acts of the State itself but also in relation to the 
acts of its officials and public servants {d). (2) It is bound to prevent, so far, 
at any rate, as due diligence or the vigilant exercise of the means at its disposal 
w ill suffice to prevent them (e), other persons, whether neutral or belligerent, 
from committing within its teritory or jurisdiction certain acts. So it is 
bound to prevent the enlistment of men or the issue of commissions on behalf 
of cither belligerent, the conduct of hostilities, the cfiFectmg of captures, the 
use of its territory for the preparation of acts of war or as a base of operations, 
and the despatch therefrom of vessels fitted for war if intended for the service 
of either belligerent. The rules and methods adopted for ensurmg the due 
observance of this obligation in each particular system form the subject of 
the national law of neutrality (/). (3) Finally, a neutral State is bound by a 
duty of acquiescence, as regards certam acts done by either belligerent which 
involve an interference with neutral persons or neutral property not permissible 
in time of peace, so long as these are confined within the limits prescribed 
by custom and convention. Some aspects of this duty have already been 
noticed; but its most important aspect is that relating to belligerent inter¬ 
ference with neutral commerce on the sea. This particular branch of the law 

(*) Sec H. C., XllL, 1907, Art. 26; tnfra, p. 359. 

(y) Save for such momentary interruption as may be incident to some particular 
military operation, or required by temporary military necessity: see vol. i. 321. 

(*) See p. 342, tn/ro ; and generally, Oppenheim, ii. § 348; Lawrence, Principles, 
499; Taylor, 687. 

(а) supra, p. 339, a note by present editor. 

(б) See H. C., V., 1907, Art. 9. 

(c) But as to wounded, see p. 370, tnfra. 

{d) See, by way of example, the King’s Regulations and Admiralty Instructions, 
Art. 486. 

(e) Infra, p. 395. (/) See pp. 429, 435, tnfra. 
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of neutralit}", however, although presented under the guise of a duty of 
acquiescence on the part of the neutral State itself (g), really appears to involve 
a direct relation between the belligerent and neutral individuals (h), and thus 
to constitute in effect a separate sub-division. 

(lii) Rights and Liabilities of Neutral Trade .—This branch of neutrality 
has its origin in the acknowledged right of each belligerent in maritime war 
to c.xcrcise a right of visit and search of neutral vessels, to detain such of 
them as may be reasonably suspected of carrying contraband, intending to 
violate blockade, or engaging m acts of hostile or unneutral service, anil to 
confiscate the property involved on proof of delinquency. This right is 
commonly based on the view that such acts derogate from the right of each 
belligerent to carry on his military operations without obstruction to himself 
or assistance to his enemy on the part of neutrals. And such nas no doubt 
its original basis and scojie; although it now aiipcars to have a wider rangiq 
and, in some particulars at any rate, to represent a compromise between the 
conflicting interests of belligerents and neutrals which has been reached 
without regard to the original principle (i). However this may be, it is clear 
that under the present jiractice the neutral State, saving its duty of acquiescence 
in lawful restraints and its right of intervention if these limits are exceeded, 
has, for the rest, neither duty nor obligation in the matter; the resiionsibility 
and risk of such acts resting solely with the neutral individual, and their 
restraint and punishment (A:) solely with the belligerent State. It is 
sometimes contended, indeed, that m pimciple (7) an obligation of prohibiting 
these acts on the part of its subjects and others within its territory ought to 
be imposed on the neutral State itself (wi); but as this would increase largely 
the responsibilities of neutral States, would fetter trade by constant inquisition, 
and would probably lead to much friction between the neutrals and belligerents, 
the present practice is probably more convenient («). 

Conventions relating to AWra7i/y.—The law of neutrality, like the law of 
war, of which it strictly forms a part, is based m part on custom and m part 
on convention (o). With respect to the conventional part, some of the 
Hague Conventions, although primarily ojjerative as between States at w.ir, 
yet contain provisions which may incidentally affect neutral interests (p); 
whilst others purport to apply both to belligerents and neutrals (9) These 


(g) In order, of course, to bring it into coiitornntj with the aceei>te(l view that 
international law is exclusively a law between States. 

(h) And IS in fact so treated in some recent regulations see, b) way of e,\amj)le, 
H. C , V , 1907, Art.s. 16, 17, and the Declaration of London, Arts. 47, 64 

(i) Although the original principle itself was probabK the out( onio of comproini-ie: 
infra, p. 442. 

the limited sen.se referred to hereafter, p. 442, nifra. 
to make the relation immediately one betw een State and 


(k) Although only 
(7) In order, that 1 
State. 

(n) For projected 


* . 'gulations on this subject, sec Barclay, I’robleni.s, 103 

(n) See Hall, § 21; but see also Westlake, 11. 168. 

( 0 ) Supra, p. 120. 

(p) Such are the Conventions IV., VII., VIII., and IX., 1907. 

(q) Such are the Conventions XL, and XII., 1907. 
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have already been referred to (r). There are, however, other Conventions 
which are specially concerned with neutrality. These comprise: (1) The 
Hague Convention “ respecting the Rights and Duties of Neutral Powers and 
Persons in War on Land,” V., 1907, which treats of the rights and duties of 
neutral Powers, the internment of belligerent troops, the care of the wounded 
in neutral territory, the status of neutral persons, and the impressment of 
railway material in land warfare (s). (2) The Hague Convention " respecting 

the Rights and Duties of Neutral Powers in Maritime War,” XIII., 1907, 
which deals w'lth a large nunibei of questions prcvnmslv unsettled in relation 
to the rights and duties of neutrals and belligerents m maritime warfare, and 
which may, indeed, be said to constitute the beginning of a code of 
neutrality (1). (3) The Declaration of London, 1909, which is directed mainly 

to a settlement, so far as was found practicable, of the rights and liabilities 
of neutral trade; including the subjects of blcx-kade, contraband, unneutral 
service, the destruction of neutral prizes, transfers to the neutral flag, the 
right of convoy, and compensation for unlawful .seizure. This Declaration, 
although signed by all the States represented at the Naval Conference, has 
not, indeed, been ratified by any of the signatories, although it was adopted 
b^ all the great Powers on the outbreak of the war of 1914, subject to very 
considerable modifications (m). 


COMMENCEMENT OF NEUTRALITY. 

THE KOWSHING. 

[Holland, Studies in International Law, 1_*6.J 

Case.] In July, 1894, the relations between China and Japan were 
greatly strained; and in view of the possible outbreak of hostilities, 
which in fact occurred soon afterwards, China began to despatch 
troops and military material to Korea, which was at once the cause 
and likely to be the theatre of the war Amongst the transports 
employed for this purpose was the Kowshing, a British vessel hired by 
the Chinese Government. On the 25th of July, the Kou'shimj, whilst 
thus engaged in carrying troops and material of war, was met in Korean 
waters by the Naniwa, a cruiser belonging to the Japanese squadron, 
then engaged in the pursuit of certain Chinese vessels by which that 
squadron had been previously attacked. On the appearance of the 

(r) Supra, p. 120. 

(s) This has been ratified by forty-two Powers, but Great Britain only signed 
under reservation of Arts. 16, 17, and 18. 

(t) This has been ratified by thirty-nine Powers, but not by the United States, 
and by Great Britain under reservation of Arts. 19 and 23. 

(u) Infra, p. 498. 
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Kowshmg, the IWiniwa signalled the latter to lay to, and a Japanese 
officer was thereupon sent on board. On the discovery of the nature 
of the service on which the Kowshmg was engaged, she was ordered to 
follow the Naniiva to a Japanese port. The captain and officers, who 
were British, were willing to comply; but the Chinese troops on hoard 
refused to allow this, threatening to shoot the officers if any attempt 
were made to take the vessel to Japan. After some further parleying 
the Naniwa signalled to those on board the Kowshing to cjuit the 
vessel at once, and soon after opened fire on her and sank her. Most 
of the Europeans on board were rescued by the Naniwa, whilst of the 
Chinese some were rescued by a French gunboat, and others succeeded 
in reaching the shore of some neighbouiing islands. On the 1st of 
August war between China and Japan was formally declared. The 
sinking of the Koivshmg provoked much re.sentment in the United 
Kingdom; the action of Japan being denounced by some as a violation 
of international law for which it behoved the British Government to 
exact both reparation and apology. In the course of the subsequent 
discussion Sir T. E. Holland gave cxpre.ssion to the following opinion, 
which appears to have influenced, or, at any rate, to have coincided 
with, the view of the transaction ultimately taken by the British 
Government. 

Opinion.] This opinion was, in effect, as follows:—In the first place, 
a state of war between China and Japan existed at the time. It being 
common knowledge that war might legally commence with a hostile 
act on one side without prior declaration (x); it followed that in the 
present case, whether hostilities had previously occurred on the main¬ 
land or not, the acts of the Japane.se commander in boarding the 
Kowshing and threatening her with violence in case of disobedience 
to his orders, were acts of war. In the second place, the Koir^hing 
had notice of the existence of a war, at any rate from the moment 
when she received the orders of the Japanese commander. Hence, 
before the first torpedo was fired, she was, and knew that she was, a 
neutral .ship engaged in the transport service of a belligerent. Her 
liabilities, as such ship, were twofold:—(1) As an isolated ves.^el she 
was liable to be stopped, visited, and taken in for adjudication by a 
Japanese Prize Court; whilst if, as was the fact, it was iniposMble to 
put a Japanese prize crew on board her, then the Japanese commander 

(x) This was, of course, before the H. C., HI., 1907. 
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was within his rights in using any amount of force necessary to compel 
her to obey his orders. (2) As one of a fleet of transports engaged m 
carrying reinforcements to the Chinese troops on the mainland she 
was clearly part of a hostile expedition, or one that might be treated 
as hostile, which the Japanese were entitled, by the use of all needful 
force, to prevent from reaching its destination. The force actually 
emjiloyed did not ajipear to have been in excess of what might lawfully 
be used, either for the arrest of an enemy’s neutral transport, or for 
barring the progress of a ho.stile expedition. The lescued officers 
having also been set at liberty, it did not appear that there had been 
any ATolation of neutral rights, m respect of which either apology or 
compensation could be demandeil. 


Although the obligations and liabilities incident to neutrality will not 
ordinarily accrue until notice of the war has been received, yet if the nationals 
of one State engage in the military or naval service of an intending belligerent 
they will be liable to be treated as enemies, and their vessels so engaged will 
be liable to capture and attack by the other belligerent, as from the time 
when war de facto ensues, and this even though the war may commence in 
some act of force directed against them or them vessels (y). 


(Ieneral Notes. —Question of Notice to Neutrals —In view of the general 
rule that notice of the war is a necessary condition of neutral liability, it was 
the practice, even before the Hague Convention, for belligerents, either on or 
immediately after the outbreak of war, to issue a manifesto, which served at 
once to affect neutrals with notice and to fix the date as from which their 
liabilities would commence, notice to the tState being in this case notice to 
its subjects. This practice, it has been said, was as obligatory as an act of 
courtesy could well be (z). But even if no such notice were issued, a neutral 
State and its subjects were deemed to be bound, if it could be shown that 
there was knowledge of the war aliunde, or if its existence was a matter of 
common notoriety {a). The matter is, however, now governed by the 
H. C., HI., 19(17 (b). With resjiect to neutrals this Convention provides that 
the existence of a state of war ought to be notified to neutral Powers without 
delay, and shall not take effect in regard to them until after the receipt of a 

(y) In English law, however, such acts, if done by British subjects, would not 
constitute an offence under the Foreign Enlistment Act, 1870, s. 4, unless under¬ 
taken or continued after actual or constructive notice of the commencement of 
hostilities; see U. v. Felly, W. N. (1899) 11. 

(z) Hall, § 207. 

(а) See Westlake, ii. 27, 28; and the ease of The Doelwyk there cited. 

(б) Supra, p. 18. 
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notification, although this may be given by telegraph, subject, nevertheles.'i,. 
to the proviso that absence of notification shall not avail if it can bo proved 
beyond question that the neutral was aware of the existence of a state of war; 
Art. 2. This rule is to apply as between a belligerent and any neutral Stab's 
parties to the Convention; Art. 3. To this extent the Convention turns 
what was before a requirement of comity into a legal obligation, although 
without relaxing the earlier liability in cases of actual knowledge. Nor 
viould it affect the liability of vessels engaged, like the Koivshing, in the 
service of an mtendmg belligerent. In the case of a civil war, the liabilitie.s 
of neutrals as such will commence as from the time when a status of belli¬ 
gerency in its international sense (c) is established (d). Prior to this, and m 
a case where the struggle is between a recognised State and a commumty or 
body in insurrection against it, there is strictly no state of war, and no relation 
of neutrality with its attendant duties and liabilities; even though other 
States may be bound—as by a duty incident also to the relation of x^eacc-- 
not to allow aid to be afforded by their subjects to rebels agamst a friendly 
Power, and even though this may be enforced under the national neutrality 
law (e). 


NEUTRAL TERRITORY. 

(i) ITS INVIOLABILITY. 

THE TWEE GEBROEDERS. 

[3 C. Rob. 162 (1800).] 

Case.] During war between Great Britain and Holland four Dutch 
ships were captured by the British in the Western Eems by boats 
sent out from H.M. ship L’Espliegk, which was then lying in the 
Eastern Eems, off the coast of Prussia. A claim for restitution was 
made by the Consul for Prussia by direction of his Minister, on the 
ground that the capture had been made within the limits of Prussian 
territory. It appeared that the place where the warship was lying 
was, at the most, three miles from East Friesland, and was, in fact, at 
low tide immediately connected with the land, and therefore to be 
considered as part of it. Under these circumstances it w'as held that 

(c) See vol. i. 60. 

(d) This, as has been already pointed out, will arise if either the belligerency of a 
rebel Government is recognised by neutrals, or if the legitimate Government 
assumes to adopt measures affecting neutrals which are only permissible in 
international war: see p. 16, supra. 

(e) In English law, sec The Salvador, 3 P. C. 218; U. S. v. Felly, W. N. (1890)^ 
11 ; and, generally, Hall, § 5, n., Westlake, ii 28, Hyde, i. §§ 36—50. 



Neutral Territory—Its Inviolability. 


347 


inasmuch as L’Espiegk was lying within limits in which all hostile 
operations were by the law of nations forbidden to be exercised, and 
inasmuch as the capture, although effected by boats outside those 
limits, must be deemed to have originated with the ship in her then 
situation, a decree of restitution must be made. At the same time, in 
view of the fact that the situation was sufficiently dubious to reliev'c 
the captors of any intentional violation of neutral rights, costs and 
damages against them were refused. 

Judgment.] Lord Stowell, after referring to the situation of the 
vessel, laid down that no use of neutral territory for the puiposes of 
war was to be permitted. That did not indeed apply to remoter use-, 
such as the procuring of provisions therefrom, which the law of nation- 
iiniversally tolerated, but no proximate acts of war were m any 
manner to be allowed to originate there. And that a ship should 
station lierself m such territory and send out her boats on hostile 
enterprises, was an act of hostility much too immediate to be permitted 
For supposing even that a direct hostile use were required in order to 
bring a case within the prohibition of the law of nations, could it lie 
said that the very act of sending out boats to effect a capture was not 
in Itself a directly hostile act, not indeed complete, but neverthele— 
clothed with all the characteristics of ho.stility ? If such an act could 
be defended it might well be said that a ship lying in a neutral station 
might fire on a vessel lying outside. But no one could deny that such 
an act would be an ho.stile act immediately commenced within neutral 
teriitory. And between firing cannon shot and sending out armed 
boats there was no substantial difference. In each case the act of 
hostility took it.s commencement from neutral territory. It was not 
only direct hostilities which were so forbidden, but anything immediately 
connected with hostilities. So even prisoners or booty could not be 
carried into neutral territory there to be detained, because such an 
act was an immediate continuation of hostility. Every Government 
was justified in interposing in such a case; for if the respect due to 
neutral territory was violated by one party it w’ould soon provoke 
similar treatment from the other, with the result that what was neutral 
ground w'ould soon become the theatre of war. 

This ease illustrates not merely the general immunity of neutral territory 
from actual hostilities and the grounds on which it rests, but also that such 
territory mu-t not be used either belligerent even as a starting-point 
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for any proximate act of war. Neutral territory, for this purpose, includes 
the littoral sea to the extent of three miles from the nearest land, as well as 
all other waters regarded as “territorial” by the law of nations (/). In 
1864, indeed, when the United States warship Kearsage lay off Cherbourg 
with the object of engaging the Confederate cruiser Alabama on her quitting 
that port, the French (Government expressed its unwillingness to permit an 
engagement at such a distance from the coast as would place the shore within 
reach of the guns of the belligerents; but the United States Covernnicnt 
replied that it did not admit any right on the part of France to interfere at a 
distance exceeding three miles (</). And although, in view of the increased 
range of modern guns, it is argued that this limit should be extended, vet this 
can only be effected by international agreement. In The Anna, 5 C. Kob. .373, 
it was held that the limit of the marginal sea for this purpose was to be 
reckoned from any occiipiable soil (/i), so long as such soil constituted a natural 
appendage to the land. Nor will the fact of a prize having been chased from 
the high seas into neutral waters (t) justify a capture there; the immunity of 
neutral territory from hostilities being subject to no exception save for the 
purposes of self-defence (A;). But in the Ttvee Gebroeder it was held that the 
act of a war vessel in merely passing through neutral waters, even though 
ammo capiendi, was not a violation of neutral territory, or in itself liable to 
affect the validity of any subsequent capture. 

Where a capture has been made in violation of neutral territorv, the 
captor’s State was bound, even under the customary law, on proof of such 
violation and on claim by the neutral State, to make restitution either by 
administrative act or through its Courts. So, m 1864, when the Florida, an 
armed vessel of the Southern Confederacy, was seized by a United States 
warship in Brazilian waters, the United States Government, on the complaint 
of Brazil—and notwithstanding that it refused to recognise the Florida as 
having belligerent rights—admitted the illegality of the seizure, and undertook 
to set the captured crew at liberty and to punish those responsible for the 
aggression; although the restoration of the ship herself was prevented owing 
to her loss by collision (Z). A similar duty of restitution will devolve on the 
Courts of the captor’s State if, in the course of adjudication, it is proved that 
the prize was captured within the territorial waters of a neutral State. 
Under the British and American practice restitution in such a case 

(/) See vol. 1. 132, 137, 144; and Phill. iii. 565. 

(g) Moore, Int. Arb. ii. 1118. 

(h) Even though, as in that case, it took the form of certain uninhabited islets 
that had been formed by the drift at the mouth of a river. 

(i) The Dusseldorf, 3 B. & C. P. C. 664. As to the rule of “ hot pursuit,” see 
vol. 1. 168. 

{k) And against attack already begun: cf. vol. i. p. 109; but for a possible 
extension of this, see infra, p. 357. See also The Vrow Anna Cathanna, 5 C. Rob. 
15, Wheaton (Dana), 522, Phill. iii. 567. 

{/) See Wheaton (Dana), 528; and also the cases of The George, 1793, and The 
Chesapeake, 1863, ibid. 522, 526. 
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will only be decreed either on the complaint of the neutral State itself (m), 
or on a disavowal of the capture by the captor’s State (w); for the reason 
that even a capture in neutral waters is not deemed to be illegal as between 
enemies (o). 

The Ambtorix, Fauchille, Jurisp. All. 131, a Belgian vessel captured by a 
(ierman destroyer within Swedish territorial waters was ordered by the 
(ierman Supreme Court to be released. But in The Tinos, tL-c., Scott. .ViS, 
a number of German and Austrian vessels lying in Greek territorial waters 
were in September, 191(5, seized by the Allies. They were condemned 
bv the French Prize Court on the ground that tbev had violated GriH'k 
neutrality bv using Greek ports and waters as bases for supplies and naval 
ojierations, and had made such waters the theatre of their hostilities. 

The Bangor, 2 B. & C. P. C. 206, owned by a Norwegian firm, flying the 
Norwegian flag, and commanded by a Norwegian master, was fitted and 
manned from New York for the purpose of supplying German warships with 
coal, stores and electric gear. She was captured by H.M.S. Bristol in the 
middle of the Strait of Magellan, where the strait is seven miles wide. Upon 
the assumption, however, that the Bangor was, in fact, captured within the 
territorial waters of Chile, Evans, P.. asked: (1) Could the owners of the 
vessel, who were ex hypothesi to be treated as enemies, rely on the territorial 
rights of a neutral State and object to the capture ? (2) Must the objection 

to the validity of the capture come from the neutral State alone ? “ No 

proposition III international law,’’ declared the learned President, “ is clearer 
or more surely established, than that a capture within the territorial waters 
of a neutral is, as between enemy belligerents, for all purixises rightful; and 
that it IS only by the neutral State concerneil that the legal validity of the 
capture can be (piestioned. It can only be declared void as to the neutral 
State and not as to the enemy.” He referred with approval to the proposition 
as stated in The Sir William Peel. 5 Wall. 517, “ neither an enemy nor a 
neutral acting the part of an enemy, can demand restitution of captured 
jiiojxrty on the sole ground of capture in neutral waters.” Assuming that 
H. C , NIll., 19117, was binding, it was. Ire said. ” only directed to the relations 
between neutral Powers and belligerent Powers, and was only intended to 
ajiply to questions arising between neutral Powers and belligerent Powers as 
such. Its provisions were not intended to deal with any question between 
belligerents and did not affect the rule relating to capture in territorial waters 
of a neutral State as between two belligerent Powers, where the neutral 
State did not intervene.” But this limitation will not apply where the prr/e 
illegally taken was neutral; in which case the violation of neutral territory 
may be set up and damages claimed, irrespective of any complaint on the 

(m) Although a claim made by a consul will suffice, if he is speciallv authorised 
(The Dusseldorf, 3 B & C. P. C 664; [1920] A C. 1034) But undcr'the Foreign 
Enlistment Act, 1870, s. 14, a prize taken by' a vessel illegally fitted out in British 
territory may be restored on complaint of either the owner or his Government. 

(n) The Anne, 3 Wheat. 436: Scott, 851. 

(o) See The Diligentia, 1 Hods. 404; The Eliza .4na, 1 Dods. 244; The Anne, 
3 Wheat. 435; The Florida, 101 U. S. 37, Scott, 851; and Hall. § 226, n. 
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part of the State whose territory was violated. So, the Sir William Peel — a 
British vessel captured during the civil war by a United States cruiser in 
Mexican waters—was restored bj’' the United States Court without any claim 
on the part of Mexico; and although costs and damages were refused by the 
•Court, yet at a later stage damages were awarded by a .loint Commission to 
which the question had been referred (p). 

In the case where no restitution is made by the State or Courts of the 
captor, the injured belligerent has, as we shall see, certain alternative remedies 
against the neutral State (g). As between the parties to the Hague 
Convention, XIII., 1907, moreover, an obligation to liberate both prize and 
crew, on the demand of the neutral Power, is now .specifically imposed on the 
State of the captor (r). 

But if an enemy ship is captured within neutral tenitorial waters under a 
hand fide mistake as to the exact line of the three-mile limit, and the neutral 
Government makes a “ territorial claim,” she must be restored, and the 
neutral Government is entitled to be reimbursed the costs and expenses 
incurred m connection with taking delivery of the ship m the captor's country. 

The Dusseldorf, 3 B. & C. P. C. 664, a German vessel, was captured on the 
22nd of February, 1918, by H.M.S. Tay <t- Tyne, about 200 yards within 
Norwegian territorial waters. The captors claimed condemnation of the 
ship and cargo. Appearance was, however, entereil by the Norwegian 
Government, which asked not merely for the delivery up of the Dusseldorf 
and her cargo, hut also the costs and fees payable to the Marshal of the Prize 
Court and payment of a sum for the use upon requisition of the ship by the 
British Government. On appeal, the order of the Prize Court for restoration 
of the ship and cargo was confirmed, but without costs or damages, save 
that the cost of returning the vessel to Norway was allowed. Norway was 
held entitled to a restitutio in integrum for the violation of her sovereignty, 
but not to costs and damages falling on the enemy owners by reason of the 
capture. 

But when an enemy vessel is captured within territorial waters under a 
bond fide mistake, and subsequently destroyed on reasonable grounds, resti¬ 
tution will not be granted. The Valeria, 3 B. & C, P. C. 834; [1921] A. C. 477, 
a German vessel, was captured by a British armed trawler, in the honest 
belief that she was outside Norwegian waters. Owing to bad weather she 
had to abandoned, and as she was a danger to navigation her crew were taken 
off and she was sunk. Upon the claim of the Norwegian Government for 
restitutio in integrum, it was held by the Judicial Committee that the captors, 
by the seizure in neutral territorial waters, did not thereby become insurers 
of the prize against all risks and irt all events for the benefit of the neutral 
Sovereign. The only wrong which could be vindicated was the wrong to the 
sovereignty of the King of Norway. It was impossible to restore the ship, 
but neither the King of Norway nor the German owners had any proprietary 
interest in the vessel or any claim to its value. The appeal was dismissed. 

(p) Moore, Int. Arb. iv. 39.35. 

(r) See Art. 3, p. 359, infra. 


(g) Infra, p. 354. 
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The same principle was applied in the case of The. Pellworm, 3 B. & C. P. C. 
702 and 1053; [1920] P. 347; [1922] 1 A. C. 292. Four German merchantmen 
had been stopped by a British flotilla just outside the territorial waters of 
Holland, but when the capture was completed they were inside Dutch waters. 
They were requisitioned by the British Government, their appraised values 
being paid into Court. When the Dutch Government claimed the restoration 
of the ships, two had been sunk by German submarines The restoration to 
Holland of the two remaining vessels and the appraised values of those last 
was ordered, but no payment was allowed m respec t of their use, and as the 
captors had acted in bond fide error no damages or costs against them were 
awarded. 


(ii) DUTIES INCIDENT THERETO. 

THE GENERAL ARMSTRONG. 

[Moore, Int. Arb. ii. 1071; Ortolan, Diplomatic de la Mer, ii. 300; 

Scott, 853 (1851).] 

Case.] On the 26th September, 1814, during war between Great 
Britain and the United States, the General Armstrong, an American 
privateer under the command of Capt. Reid, was lying m the 
Portuguese harbour of Fayal, in the Azores. On the evening of that 
day a small British squadron under Commodore Lloyd also put into 
that port. On the night of the 26th certain boats from the British 
squadron approached the General Armstrong; whereupon those on 
board the latter, after hailing the boat.s and summoning them to haul 
off, immediately fired upon them, with the result that two men were 
killed and several wounded. It was alleged by the captain of the 
privateer that the.se boats were “ well maimed and apparently as well 
armed but this was denied by the British commander, who charged 
the privateer with an unprovoked attack and violation of the neutrality 
of the port. It was not until after this engagement that any appeal 
for protection on behalf of the privateer was made to the local authorities 
The latter thereupon communicated with the British commander, and 
protested against any resumption of hostilities in a neutral port. In 
leply they were informed that inasmuch as the General Armstrong had 
been the first to violate the neutrality of the port, a single small vessel 
would be told off to take her, but that if hostilities were encountered 
from the castle, then the whole squadron would treat the town as 
hostile. Accordingly, on the following day, a small brig belonging 
to the English squadron took up her position near the General Armstrong, 
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and attacked her; with the result that the latter was ultimately 
abandoned and destroyed by her crew, who succeeded in escaping to- 
the shore (.s). The United States Government subsequently madi* a 
claim for compensation against Portugal for breach of duty in allowing 
the Genend Aimstrong to be captured in neutral territory, but this 
was resisted by Portugal on the ground that the American vessel had 
herself engaged in belligerent operations. After much correspondence 
the affair was, in 1851, submitted to the arbitration of the President 
of the French Republic, who, in the result, found against the claim. 

The Award.] The arbitrator, after reciting the facts, and adverting 
more especially to the doubts which existed as to whether the boats 
first fired on by the General Armstrong were provided with arms or 
ammunition, proceeded as follows: “Considering that the report of 
the Governor of Fayal proves that the American captain did not apply 
to the Portuguese Government for protection until blood had been 
shed . . that the Governor affirms that it was only then that ht* 
was informed of what was passing . . . that he several times interposed 
with Commodore Lloyd with a view to obtain a cessation of hostilities 
, . . that the weakne.ss of the garrison . . . and guns . . rendered 

all armed intervention on his part impossible, . . . considering in this 
state of things that Capt. Reid, not having applied in the beginning for 
the intervention of the neutral Sovereign, and having had recourse to 
arms for the purpose of repelling an unjust aggression of which hi' 
claimed to be the object, thus failed to respect the neutrality of the 
terntory of the foreign Sovereign, and released that Soveieign from the 
obligation to afford him protection by any other means than that of a 
pacific intervention; . . . from which it follows that the (government 
of Her Most Faithful Majesty cannot be held resjionsible for the results 
of a collision, which took place in contempt of her rights of sovereignty 
and in violation of the neutrality of her territory and without the local 
officer . . . having been requested in proper time ... to grant aid 
and protection . . . ; therefore, we have decided and we declare tli.it 
the claim presented by the Government of the United States against 
Her Most Faithful Majesty has no foundation, and that no indemnity 

( 3 ) During the engagement, the crew of the privateer are stated to have fired 
langrage, including nail.s and knife blades, inflicting excruciating torture on those 
who were wounded see Halleck, 1 663, n. The defence of the privateer was also 
aided by her countrymen from the shore, who fired on the assailants from the 
protection of the adjoining rocks. 
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18 due by Portuf^al m consequence of the loss of the American bng, 
the pnviteer General Armstrong ” (t) 


This case is commonly treated as supporting the conclusion that if a 
belligerent who is attacked in neutral waters elects to defend himself, instead 
of trusting to neutral protection, he will free the neutral State from any 
further responsibility (u) And this is no doubt true, so long as it is under 
stood that there was a genuine election on the part of the belligerent, m 
circumstances where an appeal for local protection was both jiossible and not 
manifestlv useless But neither the facts nor even the terms of the award, 
notwithstanding some ambiguities of expression, appear to warrant the 
conclusion that the nitre engaging in hostilities in self defence, in other 
circumstances will produce this result Where indeed a belligerent himself 
commences hostilities in neutral waters, it is clear that he will forfeit all 
claim to neutral protection or possible indemnity But neither principle nor 
analog! sanction the view that the mere warding off of a hostile attack, under 
circumstances where an appeal for local protection was either impossible 
or unlikeh to be effectual, would deprive a belligerent either of his right to 
protection if that subsequently became available, or of his right to indemnitj, 
if such protection were improperly withheld (x) 

If howcetr the profiertv of one belligerent, who was himself not m fault, 
has been captured b\ the other in violation of neutral territory, and no 
restitution has been made bv the State or Courts of the captor (y), then a 
duty of restitution, or failing this, a duty of seeking or in certain circum 
stances even of making reparation, will, under the customary law, devolve on 
the neutral State itself This may take one of several forms (1) If the 
proper!V in question is subsequently brought within the neutral jurisdiction 
then the neutral State ought on proof of the delinquenc\ to cause restitution 
to be nnde either administratively, or through its Courts (z), the latter, 
although not ordinanh comiietent to decide on the validitv of belligerent 
captures, having in such a case jurisdiction to decree restitution, although 
not to award damages (a) Nor would the neutral jurisdiction in such a 
case be ousted by the fact of the property having been condemned b\ the 
Courts of the captor, or even by its having passed into the hands of a 
transferee (&), although it would be otherwise if the vessel illegally captured 

(t) For a criticism of the award, see Wheaton (Dana), n 208 

(u) Hall § 228 

(x) See TAe Caroline, vol i 102, and TA« Anne, 3 Wheat at 447, Scott, S’)! 

(y) Supra, p 348 

(2) See p 347, supra , and Phill lu , 664 

(a) See La Armsiad de Rues, 6 Wheat 386 The violation of neutrality in th^ 
case was an illegal augmentation of force, but the same principle would d fortiori 
apply to a capture made in neutral territory The U S decisions on this subject 
are summarised m Wheaton (Dana), n 276 

(b) The transfer in such a case not being binding on the neutral see Westlake, 
11 199, Hall, § 227, but see also Wheaton (Dana), § 631, n (a) 

P C 


23 
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had previously been commissioned as a public vessel (c). (2) If the property 

in question is not brought within the neutral jurisdiction, then under the 
customary law, at any rate, the neutral State whose territory has been 
violated will be bound, at the instance of the aggrieved belligerent, to prefer 
a claim for redress against the State of the captor; and, failing redress by 
diplomatic means, to prosecute the claim by such ulterior methods as may 
reasonably be expected from a State in its position (d). (3) Finally—and 
especially if there ivas a breach of duty on the part of the neutral State in 
providing protection when appealed to—it will be incumbent on it to afford 
compensation to the injured belligerent (e). At the same time, the obligation 
as regards protection is not, it is conceived, an absolute one, but is limited to 
an honest use of such means as were then available for the purpose of avoiding 
the injury complained of (/). But as between States that are parties to the 
H. C., XIII., 1907, these obligations are, as we shall see, in some degree 
modified (g). 


(ill) THE QUESTION OF SELF-REDRESS WHERE 
NEUTRAL HOSPITALITY IS ABUSED. 

THE RYESHITELNI. 

[Takahashi, 437; Smith and Sibley, 116 (1904).] 

The Seizure.] On the 10th of August, 1904, during the Russo- 
Japanese war, the Russian destroyer Ryeshitelni, having escaped from 
Port Arthur and being pursued by the enemy, took refuge m the 
Chinese port of Chefoo, which was outside the region of the war. On 
the 11th of August, the Japanese destroyers Asashmo and Kasumt, 
having discovered this fact, also entered Chefoo. On the following 
day, finding that no steps had been taken to dismantle the Ryeshitelni, 
a Japanese officer and escort waited on the Russian commander and 
offered him the alternative of either quitting Chefoo or surrendering to 
the Japanese. The Russian commander refused to accept either 
alternative, and, whilst the discussion was proceeding, ordered his men 
to destroy the engines and to fire the magazine, with the result that 

(c) As to which cf. vol. i. 270; and tnfra, p. 402. 

(d) See Hall, § 227. A minor Power, that is, would scarcely be expected to 
prosecute the claim by force of arms against a major Power, under pain of 
indemnifying the injured party, except in a case where there had been some 
positive breach of duty. 

(e) This was the basis of the claim made by the United States against Portugal 
m the case of The General Armstrong. 

if) See H. C., XIII., 1907, Arts. 3, 8, 25; and Westlake, ii. 203. 

(g) See p. 359, tnfra. 
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an explosion took place which damaged the fore part of the vessel and 
caused some casualties amongst the Japanese (h). Hostilities then 
ensued, in the course of which the Ryeshitelni was captured by the 
Japanese destroyers and towed out of port. According to the Russian 
official report, the Ryeshitelni had lowered her flag and been dismantled 
before she was attacked by the Japanese; the action of the Russian 
commander being attributed to the fact that he was defenceless and 
desired to destroy his vessel in order to prevent her from falling into 
the hands of the enemy. A Chinese report, made before the attack, 
states that the Russian commander had agreed to di.sable his engines 
and to disarm the vessel; but it does not state that this had been 
actually done, whilst the fact of the magazine having exploded in the 
course of her seizure serves, at any rate, to show that the ammunition 
had not been removed from the vessel at the time of attack. 

The Justificatory Memorandum issued by the Japanese Government.] 

A ]irotest against the seizure was subsequently made by Russia through 
the French Minister at Tokio; but this Japan refused to receive on 
the ground that, as between States already at war, such a protest was 
nugatory. China also made a protest to the Japanese Government, 
and demanded the restitution of the captured vessel; this demand 
being also refused. But in view of the gravity of the occurrence Japan 
drew up and circulated a memorandum justifying her action. This 
was, in effect, as follows: The position occupied by China in relation to 
the war was really anomalous. The war was being waged in part, at 
any rate, in and about territory belonging to China. Japan had, 
indeed, engaged, in the interest of foreign intercourse, to respect the 
neutrality of China outside the actual region of the war, but only on 
condition that Russia did the same. Such territory had accordingly 
become conditionally neutral; but a failure on the part of Russia to 
comply with this condition, and the occupation or use as an asylum by 
the Russian forces of any place within it, had the effect of nullifying 
this neutrality. The very fact of the Ryeshitelni taking shelter from 
attack in Chefoo constituted a breach of the neutrality of China as 
established by the agreement of the belligerents; and Japan was 
therefore justified in regarding that place as belligerent quoad hoc. 
This was, moreover, only one of a number of instances in which Russia 

(h) He is also said to have seized the Japanese officer and jumped overboard, 
carrying the latter with him. 

23 (2) 
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had violated Chinese neutrality (i). Japan could not consent that 
Russian warships should, as the result of her breach of engagement, 
find in the harbours of China a refuge from capture and destruction. 
The Ryeshitelni, moreover, was fully armed and manned when visited 
by the Japanese. The case had no analogy to that of the Florida (k), 
for the reason that Brazil’s neutrality was unconditional and complete 
and the port of Bahia far from the seat of war. The Ryeshitelni was 
also the first to commence hostilities; and the case therefore resembled 
rather that of the General Armstrong. Experience had shown that 
China would take no adequate steps to enforce her neutrality laws; 
and if the Ryeshitelni, then other and larger Russian warships might 
well have sought shelter in Chefoo and have issued thence to attack 
Japan. 

Japan based her defence mainly on the contention that Chinese territory, 
even outside the region of the war, was only conditionally neutral, and that 
the entry of the Ryeshitelni into Chefoo constituted at once a breach of 
engagement by Russia and a use of that port for military purposes, which 
nullified its neutrality. But m fact China was wholly neutral, save for the 
fact that the belligerents were fighting in and about a province filched from 
her; whilst the contention that the entry of a fugitive vessel into Chefoo 
constituted a military use of that place which nullified its neutrality, is on the 
face of it untenable (1). Chefoo was really outside the region of the war and 
in the same position as any other neutral port. Nor, having regard to the 
proceedings of the Japanese commander, can it be said that the Ryeshitelni 
was the aggressor. Hence the seizure of that vessel was an undoubted 
violation of Chinese neutrality. But the contention that China was either 
unable or unwilling to fulfil her neutral duties and that by her default she 
exposed Japan to serious danger, opens up a new and important question— 
which may need to be dealt with in the future—as to whether such a violation 
of neutral territory is under any circumstances legally admissible. By 
current usage, indeed, the only exception admitted to the usual immunity of 
neutral territory occurs in the case of self-defence against attack (m). 
Nevertheless, where a neutral Power has by its persistent infractions of 
neutrality shown itself unable or unwilling to discharge its neutral obligations 
and where the injury threatened by some immediate breach is grave and 
not otherwise remediable, it is conceived that an act of self-redress on the 
part of the belligerent whose mterests are impugned, similar in its character 

(i) The establishment of a radiographic station by Russia at Chefoo, and the 
cases of The Mandjur, The Askold, and The Qroeoven are also referred to: as to 
which, see pp. 405, 411, infra. 

(k) Supra, p. 348. 

(l) On the question of the use of neutral territory as an asylum, see infra, p. 411. 

(m) Supra, p. 353. 
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to that which occurred in the case of the Ryeahitelni, would be legally 
admissible, as an alternative to war and on the analogy of those methods, 
of self-redress falling short of war—often virtually measures of police—which 
have already been described (n). Viewed in this light, and assuming the 
Kyeshildni not to have been disarmed, the action of Japan was not perhaps 
without some measure of justification, even though exceeding the limits of 
admitted usage (o). 

A similar incident occurred in March, 1915, when the German cruiser 
Dresden sought refuge in Cumberland Bay, in Mas-a-Tierra, within Chilean 
L rntorial waters, asking for permission to remain there for eight days for the 
purpose of repairing her engines. The Governor of the port refused, as he 
ionsidercd the reason unfounded, and ordered the Dresden to leave within 
twenty-four hours or to be interned. Nothing further happened until five 
<lays later a British squadron appeared and summoned the Dresden, which 
was still flying her colours and had her guns trained, to surrender. Upon 
refu-sal, the British opened fire, whereupon the captain of the Dresden blew 
up his ship. Upon protest by the Chilean Government Great Britam 
apologised, but pointed out that in view of the former abuse by the Dresden 
and other German vessels of Chilean neutrality and the inability in this 
instance of the Chilean Government to enforce its authority, which was being 
defied by the Dresden, the action of the British commander was not 
unwarranted (p). 


tiENERAL Note.s. —InviolabiUty of Neutral Territory ,—Sovereignty over 
neutral tiTritory is at once a source of right and of duty. On the one hand, 
a neutral StaU? is entitled to have its territory respected, and e.xempt from 
being made either the scene of hostilities or the starting-pomt of any proximate 
act of war. On the other hand, it is bound to maintain the neutrality of its 
territory, both as regards its own action and the acts of all w’ithin its juris¬ 
diction, so far as this can be done by the exercise of reasonable diligence. 
Slorc particularly is it bound (1) to prevent the occurrence of hostilities or 
captures within its territory or territorial waters; (2) to prevent the enlistment 
or recruiting of men or the issue of belligerent commissions within its territory; 
(3) to prevent the preparation thereon of any hostile expedition directed 
against either belligerent; (4) to prevent, within the same limits, the 
construction or outfit of vessels intended for the service of cither belligerent, 
or the augmentation of force of vessels already in such service; (6) to prevent 
the use of its territory by either belligerent as a base of hostile operations, or 
even as an asylum from attack except on condition of internment [q ); and 
(6) to prevent the passage of troops of either belligerent across its territory, 

(n) See vol. i. 360. 

(o) See Westlake, li. 210; but, contra, Lawrence, War and Neutrality, 292. 

Ip) Pari. Pap. 1916 (Cd. 1869); Gamer, li. § 662. Baty domes that m the 
absence of effective neutral control, the belligerent is justified in taking the law 
into his own hands: Penn. Law Rev. 1916, 716. 

(g) See H. C., V., 1907, Arts, 11—13; and as to sea warfare, infra, p. 414. 
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save in so far as this is now sanctioned by Convention as regards the sick 
and the wounded (r). Certain provisions are contained in two of the Hague 
Conventions, by which the earlier law on this subject has been defined and 
supplemented. 

The Hague Conventimia : (i.) H. C., V., 1907.—The Convention, whilst not 
attempting to deal with this matter comprehensively, dt'clares some of the 
more important rights and obligations connected with neutral territory. It 
aflSrms in general the principle that the territory of a neutral Power is 
inviolable: Art. 1. It expressly forbids a belligerent to move troops, or 
convoys, whether of munitions of war or supplies, across the territory of a 
neutral Power; Art. 2. It forbids the erection by a belligerent, within the 
territory of a neutral Power, of any wireless telegraphy station, or any 
apparatus intended to serve as a means of commuiucating with belligerent 
forces on land or sea, or the use of any installation of this kind established 
there by the belligerent before the war for purely military purposes and not 
previously open for the service of public messages: Art. 3 (s). It forbids the 
formation of bodies of combatants, or the openmg of recruiting offices, in the 
interest of either belligerent, on neutral territory: Art 4. It further imposes 
on the neutral Power the duty of prohibiting all such acts, in so far as they 
are done withm its territory and jurisdiction: Art 5. But a neutral Power 
will not incur any responsibility by reason of jxirsons crossing its frontier 
singly for the purpose of entering the service of either of the belligerents: 
Art. 6. It IS not bou nd to prevent the export from or transit through its I 
territory,'on behalf of either belligerent, of arin.s or munitions of war, or 
other articles of use to a fleet or army (Art. 7); nor to prevent the belligerent 
from using telegraph or telephone cabl^, or wireless telegraphy ajiparatiis,I 
belonging either to the neutral State or to private owners (Art. 8); although! 
if it imposes any restrictions upon their use, it will be bounT'to apjily the.se 
to both belligerents impartially, and to see that a like duty is observed by 
private owners: Art. 9. A neutral Power may allow fugitives to take refuge 
in its territory, subject to the condition of internment and other conditions 
more particularly described hereafter: Arts. 11—13 (I). It may also authoi i.se 
the passage over its territory of the wounded or sick belonging to either 
belligerent army, on condition that the trams carrying them shall carry 
neither personnel nor material of war, and subject to the adoption of such 
measures of safety and control as may be necessary for that purpose (Art. 14); 
the provisions of the Geneva Convention bemg also applicable to sick and 
wounded interned there: Art. 15. The fact of a neutral State repelling, 
even by force, attacks on its neutrality is not to be regarded as a hostile act: 
Art. 10. Other chapters of the same Convention deal with the duty of 
internment of belligerent troops taking refuge in neutral territory, the 


(r) H. C., V., 1907, Art. 14. 

(s) During the Russo-Japanese war, Russia established such a station at Chefoo 
in Chinese territory, and thereby kept up communication with the beseiged forces 
in Port Arthur: Lawrence, War and Neutrality, 218. 

(/) Infra, p. 371. 
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treatnunt of the wounded who may be carried there, and the rights of 
belligerents and neutrals in the seizure of railway material owned by one 
party and found within the territory of the other (u). 

(ii.) //. C., XIII., 1907.—This Convention also embodies a number of 
provisions relatmg to the integrity of neutral territory and the incidental 
rights and duties of neutral States. Equally in maritime as in land warfare 
each of the belligerents is declared to be bound to respect the Sovereign rights 
of neutral Powers, and to abstain in neutral territory or waters from any act 
which would if knowingly permitted by any Power constitute a violation of 
its neutrality: Art. 1. Any act of hostility, including capture or search, 
committed by a belligerent warship in neutral waters is declared to be a 
violation of neutrality, and is strictly forbidden: Art. 2. When a ship has 
been captured in neutral waters the neutral State must, if the prize is still 
within Its jurisdiction, employ such means as it has at its disposal to release 
the prize with its officers and crew, and to intern the prize crew. If. on the 
other hand, the prize does not come within the neutral jurisdiction, then the 
captor’s Covernment must on the demand of the neutral Power liberate 
both the prize and crew : Art. 3. At the same time, no duty of making such 
a demand is now imposed on the neutral State (x). A belligerent is forbidden 
to establish a Prize Court in neutral territory, or on a vc.sscl lymg in neutral 
waters: .Vrt. 4. A belligerent is also forbidden to use neutral ports and 
waters as a base of operations against the enemy; and, m particular, to erect 
there an\ wirele.ss telegraphy station or other apjiaratus intended to serve 
as a means of communication with the belligerent forces on land or sea: 
Art 5 (y). But the neutrahty of a State is expressly declared not to be affected 
by the mere passage through its territorial waters of warships or prizes 
belonging to a belligerent: Art. 10 (z). Nor, indeed, under the general law, 
would a neutral State be warranted m forbiddmg the jiassage of warships 
through its littoral seas or through straits constituting a channel of com¬ 
munication between parts of the o|)en sea (a). The Convention expresslj' 
recognises that a neutral State may allow belhgerent warships to employ its 
licensed pilots (Art. 11); although in principle it would seem that this should 
be restricted to the navigation of its territorial waters (6). All restrictions 
or prohibitions imposed by a neutral State must be applied impartially, 
subject, nevertheless, to the right of a neutral State to exclude from its jxirts 
and waters particular vessels violatmg its neutrality or refusing to conform 
to its rules: Art. 9. The exercise by a neutral State of its rights under the 
Convention is not to be regarded as an unfriendly act by either belligerent: 

(u) See pp. 330, supra, 371, tn/ra. 

(x) This was proposed by Great Britain, but not adopted: see Pearce Higgms, 
461 el seq. 

(y) Infra, p. 524; and see also H. C., V., 1907, Art. 3. 

{z) Turkey, however, signed the Convention subject to a special reservation, as 
regards this Article, in relation to the Dardanelles and Bosphorus: see Pearce 
Higgins, 469. 

(a) See vol. i. H."}. 

(b) Pearce Higgins, 469. 
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Art. 26. Other provisions relate to the supply or export of instruments of 
war, the fitting out or arming in neutral territory of ships intended for the 
service of either belligerent, and especially the treatment of belligerent 
warships and prizes in neutral ports (Arts. 6, 7, 8, and 13)—all of which will 
come under consideration hereafter in connection with other aspects of 
neutrality (c). 


DUTIES OF NEUTRAL STATES: ABSTENTION. 

CONTROVERSY BETWEEN DENMARK AND SWEDEN, 1788. 

[De Martens, Causes COebres, in., 478; Annual Register, 1788, 292.] 

Case.] In 1788, during war between Sweden and Russia, Denmark, 
acting in pursuance of certain prior treaties, and more particularly 
a Treaty of 1781, furnished Rus.sia with troops and ships in aid of 
her military operations against Sweden. Concurrently, on the 23rd 
of September, 1788, Denmark made a declaration to the effect that 
notwithstanding such aid she still considered herself to be at peace 
with Sweden; that such peace would not be interrupted by the dispatch 
of the Danish auxiliaries; and that under these circumstances it w'as 
conceived that Sweden would have no cause of complaint so long as 
the troops and ships supplied did not exceed the number stipulated 
by Treaty. To this Sweden, on the 6th of October, 1788, made a 
counter declaration to the effect that the doctrine put forward by 
Denmark could not be reconciled with the law of nations or the rights 
of Sovereigns; and that the Swedi.sh Government accordingly entered 
its protest against such action; although in order to prevent an 
effusion of blood between the subjects of the two kingdoms, and 
having regard to efforts then being made to restore peace, that Govern¬ 
ment would in the circumstances rest satisfied with the declaration 
of the Danish Government that it had no ho.stile views against Sweden 
On the threatened intervention of other Powers, however, Denmark 
first ordered her forces to withdraw from Swedish territory; and later, 
in July, 1789, agreed with the consent of Russia to abstain from any 
further action {d). 

(c) This Convention has been ratified or adhered to by twenty-five States, 
Germany under reservation of Arts. 11, 12, 13, and 20, and Japan of Arts. 19 

(-and 23; Great Britain signed under reservation of Arts. 19 and 23, but has not 
Iratified. 

(d) Although this was the main issue between the parties, other questions arose 
in the course of the controversy, as to which see Westlake, ii. 177. 
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The duty of neutral States to abstain from furnishing military aid to either 
])arty to the war would seem to be an incident of the neutral relation so obvious 
and essential as to admit of no qualification. Nevertheless, it was for a long 
time subject to an exception, recognised alike by juristic opinion and in 
jiractice, under which the furnishing of troops and military aid to one 
belligerent was treated as permissible, so long as the neutral was bound 
thereto by Treaty made prior to and independently of the war. And this 
view is still held by some writers (e); but since the Swedish protest in 1788, 
which declared the rendering of military aid by a neutral to a belligerent, 
even though stipulated for by prior Treaty, to be a violation of the law of 
nations, it has been abandoned m practice. The action of Austria in 1864— 
in authorising the raising within her territory of forces in aid of the Archduke 
Maximilian after his acceptance of the crown of Mexico—is sometimes cited 
as an exception to the otherwise uniform observance of this rule; although it 
really appears to have been rather in the nature of an alliance or intervention 
than a breach of neutrality (/). At any rate, under the law as it now obtains, 
the furnishing of military aid by a neutral Government to either belligerent 
is wholly forbidden (g). 


THE SALE OF THE SWEDISH WARSHIPS, 1825. 

[De Martens, ('ausos C416brc«, v. 229.] 

Case.] In 1825, during the war between Spam and her American 
colonies, Sweden, wi.shing to reduce her navy, offered to dispose of 
six of her warships to the Spanish Government, which did not, however, 
accept the offer. Subsequently three of the vessels m question were 
sold to local merchants, who in their turn resold them to an English 
£rm. Before the vessels had been dispatched, it was ascertained 
that they had been purchased on behalf of the Mexican Government, 
then in revolt against Spain. The Spanish Secretary of Legation 
thereupon complained of the transaction, and demanded that the 
sale should be rescinded. The Swedish Government, although 
originally inclined to uphold the transaction as being wdthin its legal 
right, nevertheless issued instructions to the officers appointed to take 
the vessels to England to await further orders. In consequence of 
this delay the purchasers appear, on their part, to have demanded 
a rescission, in which the Swedish Government acquiesced, with the 
result that the proposed sale was finally abandoned. 

(c) Cited Hall, § 215. 

(/) It was protested against by the United States, both as a breach of neutrality 
and as an alliance with Maximilian in his invasion: see Wharton, Dig. in. 551. 

(g) See H. C., XIII., 1907, Art. 6; and, generally, Hall, § 215; Hyde, ii. § 844. 
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Sweden, it will be observed, had sold the vessels bond fide and in ignorane© 
of their ultimate destination; and her subsequent aetion in the matter, with 
its implicit recognition of the correctness of the Spanish contention, may 
probably be said to mark the starting-point of the existing rule. This, as 
now embodied in the Hague Convention, XlII., 1907, forbids a neutral Power, 
either directly- or indirectly, to supply a belligerent with warships, ammunition, 
or other war material. Under the customary law', however, the precise 
scope of this rule was not so well ascertamed. In October, 1870, the United 
States Ordnance Department, acting under a prior resolution of Congress, 
sold by public auction a great quantity of surplus war material, of which a 
large proportion, including some 378,000 muskets and 55 cannon, was 
purchased by France, then at war with Oerniany, and paid for through the 
French consul. It having been alleged that this constituted a breach of 
neutral duty, the matter was referred for enquiry to a committee of the 
Senate, which reported in effect that the sale in question involved no violation 
of the neutral obligation, for the reason that the immediate purchasers were 
not the agents, or were at any rate not known by the United States Government 
to be the agents, of the French Government. It was added, moreover, that, 
even if they had been such agents and if the fact had been known, it would 
still have been lawful for the United States Government, in pursuance of a 
national policy adopted prior to the commencement of hostilities, to sell war 
material either to them or e\ en to the belligerent Sovereigns directly, so long 
as this was done in pursuit of its own interest, and without intent to influence 
the strife (h). Despite this opinion, however, it would seem even under the 
customary law, that if, durmg war between States, a neutral Government 
sells warships or war material, a strong implication will arise—having regard 
to the fact that such objects are not ordinarily required for private purjioses— 
of a destination to the use of one or other of the belligerents; and that such 
a disposition will therefore constitute a breach of neutral duty towards on© 
belligerent, if the ships or material m question come into the hands of th© 
other, unless the neutral Government can show that all reasonable precautions 
were taken to prevent this (»). Even where such a purchase has been effected 
before the outbreak of hostilities, it will be incumbent on the neutral 
Government to refuse delivery durmg the contmuance of the war. It was 
said in deference to these rules that the British Government, durmg the 
American civil war, stopped the sale of its surplus warships, in view of th© 
possibility of their purchase by one of the belligerents, actmg through th© 
medium of private agents (k). Again, during the Russo-Japanese war, th© 
Argentine Government is stated to have broken off negotiations for the sal© 
of certain of its war vessels on discovering that one of the negotiators, although 
purporting to be acting on behalf of Turkey, was really acting in the mterest 
of one of the belligerents (1). During the same war, however, several vessels 

(h) See Wharton, Dig. iii. 512. 

(t) As to the effect of the H. C., XIII., 1907, s 

(k) Pari. Pap., 1873, N. A. No. 2, 104—105. 

(l) Takahashi, 486. 
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belonging to the North German Lloyd Co. and the Hamburg-America Co , 
some of which were under engagement to the German Government for servK e 
m war, were sold to Russia, and thereafter converted into armed cruisers. 
The legality of the sale was upheld by the German Government as a purely 
commercial transaction, and Japan does not appear to have made any 
protest (to). Nevertheless, it would seem that the sale to a belligerent of 
vessels which, even though belonging to private owners, are under engagement 
to the State for service in war and which cannot be disposed of without its 
consent, really constitutes a violation of the rule; for the reason that the 
neutral Government, in giving its assent, virtually becomes a party to the 
sale, and hence to the supply to one of the belligerents of an instrumentality 
of war (n). 


General Notes.—. dels which a Neutral State must itself abstain from 
doing. —Apart from obligations specially connected with neutral territory, 
which have already been considered (o), the more prominent duties of a 
neutral State, ui its public action, are these:—(1) It must not give armed 
assistance to either belligerent, a duty which is, as we have seen, now 
insusceptible of qualification (p). (2) It must not—as Art. 6, H. C., XIII., 

1907, now expressly provides—itself supply either belligerent, in any manner, 
directly or indirectly, with warships, ammunition, or war material of any 
kind; which would appear to have the efiect of making the obligation an 
absolute one, instead of merely conditional on due precautions bemg taken, 
as under the customary law. It is not, however, under any obligation to 
prevent such supplies being furnished by its subjects, or “ to prevent the 
export or transit on behalf of either belligerent of arms, munitions of war, or 
in general of anything which could be of use to an army or fleet Art. 7 ( 2 ). 
Nor IS it bound “ to forbid or restrict the employ ment on behalf of belligerents 
of telegraph or telephone cables, or wireless telegraphy apjiaratus, whether 
belongmg to it or to companies or private individuals ” (r). (3) Finally, it 
must not lend money to, or promote or guarantee any loan on behalf of, either 
party to the war. Hence, as early as 1789, the United States Government, 
m sending a niission to the French Republic with a view to the settlement of 
certain differences then subsistuig between the two Governments, instructed 
its envoys that in view of the war then prevailing between Great Britain 
and France no Treaty was to be purchased by loan of money or otherwise, 
on the ground that such a loan would violate the neutrality of the United 
States (s). But there is, as we shall see, no obligation to prevent such loans 

(m) Takahashi, 488. 

(n) See H. C., Xlll., 1907, Art. 6; but see also Oppenheim, ii. § 321. 

(o) Supra, p. 367. 

(p) Supra, p. 360. 

(q) See also H. C., V., 1907, Art. 7. 

(r) Ibid. Art. 8; but as to restrictions, see supra, p. 358. 

(s) See American State Papers, 11 . 201; and, generally. Hall, § 216; Oppenheim, 
ii. §351; Westlake, 11 . 177. 
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being made by neutral individuals, so long as they are made purely as 
commercial transactions; although where the consent of a Government is 
required in order to legalise the raising of—or perhaps even the public dealings 
in—loans made by its subjects to foreign States, it would seem that such 
consent cannot strictly be given to a loan raised on behalf of a belligerent 
without involving the neutral State, for the reason that in giving its assent 
the Government makes itself in effect a party to the transaction (t). 


PUBVBNTION. 

(i) THE ENLISTMENT OF MEN, AND THE ISSUE OF 
COMMISSIONS WITHIN NEUTRAL TERRITORY. 

CONTROVERSY WITH RESPECT TO THE ACTION OF M. GENET, 
THE FRENCH MINISTER TO THE UNITED STATES, 1793. 

[American State Papers (Foreign Relations), vol. i. 47, 116, 148, 150, 
Wharton, Digest, iii. 546 et seq.\ Moore, Digest, vii. 8“*^ '' 

Circumslances leading to Controversy.] Soon after the outbreak of 
war between Great Britain and France in 1793 the President of the 
United States issued a proclamation of neutrality, which, among 
other things, prohibited United States citizens from aiding or abetting 
hostilities then proceeding between the belligerents. Notwithstanding 
this proclamation, M. 6en4t, the French Minister accredited to the 
United States, on arriving at Charleston, proceeded to issue commis¬ 
sions to Umted States citizens; to authorise the fitting out privateers, 
which were manned almost entirely by American residents; and also 
to establish Prize Courts in United States territory. The British 
Minister thereupon complained to the United States Government; 
expressing his persuasion that the latter would regard such proceedings 
on the part of a foreign State as a violation of its neutrality, and 
demanding the restitution of all vessels which had been captured 
by privateers sailing under M. Genet’s commissions and brought into 
the United States ports. In dealing with this demand, that Govern¬ 
ment was embarrassed both by the fact that there existed at the 
time no legislation in restraint of such proceedings, the powers of 
the executive resting solely on the common law as supplemented by 

(<) Injra, p. 425; see Westlake, ii. 177. 
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the law of nations; and by the fact that under a Treaty made with 
France in 1778, during the Wat of Independence, France claimed 
the right of fitting out vessels and depositing prizes in the ports of the 
United States. Despite these difficulties the Government expressed 
its di.sapproval of the practices complained of («), and promised the 
Bntisli Minister that in future steps would be taken to prevent them. 
In pursuance of this undertaking it informed the French Government 
in May, 1793, that recruiting in United States territory was forbidden; 
and notified M. Genet in June that “ the granting of military com¬ 
missions within the United States by any other authority than their 
own ” was an infringement of their sovereignty, whilst it also took 
the necessary steps for restoring all prizes found within the United 
States jurisdiction, which had been taken by vessels illegally com¬ 
missioned or recruited This led to a remonstrance on the part of the 
French Minister, who claimed, under the Treaty of 1778, a right of 
arming and enlisting men in United States ports; but this inter¬ 
pretation of the Treaty was denied by the United States Government, 
and the recall of M. Genet was soon afterwards demanded. In a 
communication made on the 16th of August, through its Minister 
in Pans, the United States Government further declared that “ the 
right of raising troops, being one of the rights of sovereignty, and 
consequently appertaining exclusively to the nation itself, no foreign 
Power or person can levy men without its consent; and that if the 
United States have the right to refuse permission to arm vessels and 
raise men within their ports and territories, they are bound by the 
laws of neutrality to exercise it.” Acting on this vievr the Govern¬ 
ment issued instructions forbidding the furnishing of any equipment 
of a nature solely adapted for war, and also forbidding the enlistment 
within its territory of inhabitants of the United States (x). 


This enunciation of neutral duty probably went farther than the usage of 
States at that time required. Nevertheless, if taken in conjunction with the 
subsequent action, it may be said to mark the starting-point of the existmg 
rules of illegal enlistment and armament in neutral territory; just as at a 
later time the Alabama dispute and its incidents may be said to have laid 

(u) Save that, as to a complaint of the sale of arms and war material by American 
citizens to French agents, it took up the position that its citizens were free to make 
and vend such articles, and that it could not interfere with mere commercial 
transactions. 

(x) See Wheaton (Danak 216, n., at p. 439. 
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the foundation of the existing rules of illegal shipbuilding. Indirectly, also, 
it led to the United States Neutrality Act, 1794, which in its turn became 
the foundation of the neutrality legislation in the United States and Great 
Britain. The immediate cause of the Neutrality Act of 1794, however, lay 
in the discovery, through the action of the Courts, that the existing law of 
the enforcement of the duties to which the Government stood committed 
•was inadequate. In the case of Gideon Henjield, Whart. St. Tr. 49, the 
defendant, who was a United States citizen, had enlisted on one of the 
privateers illegally fitted out by M. Genet and had thereafter taken part in 
the capture of a British vessel; for this he was subsequently indicted at the 
instance of the Government, but was, under the law as it then obtained and 
hence under the only ruling open to the Court, acquitted. This acquittal 
was treated by the French Mmister and his friends as entaihng on the 
Government the obloquy of having attempted to enforce measures which 
the law did not warrant. In consequence of this the President appealed to 
Congress for special legislation on the subject. This led to the first Neutrality 
Act, 1794, which was replaced by the Neutrality Act of 1818 {y). This 
example was not without its effect on Great Britain, where there had previously 
been no true or adequate neutrality laws(s); and led eventually to the 
Foreign Enlistment Act, 1819, which, in its turn, was replaced by the Foreign 
Enlistment Act of 1870. Thi.s legislation has exerted a marked influence 
both on international usage and convention (a). 


General Notes.— Enlistment of Forces in Neutral Territory. —The duty of 
a neutral State to prohibit the levy of men within its territory for the service 
of either belligerent, came to be fully recognised, even under the customary 
law' {b). In affirmance of this, H. C , V., 1907, Arts. 4 and 5, now expressly 
declare that corps of combatants must not be formed, nor recruiting offices 
opened on the territory of a neutral Power, m the interest of the belligerents, 
and that it is the duty of a neutral Power to prohibit this. A neutral Power 
will not, however, incur responsibility merely by reason of persons crossing 
the frontier singly in order to enter the service of a belligerent although even 
this is sometimes forbidden by municijial law (Art. 6); but it would be 
expected to prohibit or take precautions against any such movement on the 
part of a considerable body of its subjects, both by implication of Art. 6, 
and under the customary law'. It is sometimes laid down that a belligerent 
warship may lawfully ship in a neutral port a sufficient number of men to 
enable her to navigate safely to a port of her own country (c); but although 
she may take stores or fuel for this purpose, it would seem that any addition 
to her crew from neutral sources must now be regarded as illegal (d). 

(y) Infra, p. 43.5. ( 2 ) Infra, p. 429, n. (e). 

(a) Infra, pp. 435—438; and, generally, Taylor, 643, 644, 646; Atherley-Jones 
and Bellot, Commerce in War, c. vii.; Hyde, li. §§ 849—-851. 

(b) See Taylor, 667. 

(c) See Hall, § 218. 

\d) See H. C., XIII., 1907, Art. 18; The Appam, supra. 
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(ii) THE ISSUE FROM NEUTRAL TERRITORY OF HOSTILE 
EXPEDITIONS. 

THE TERCEIRA AFFAIR. 

[Hansard, N. S. xxiii. 737, xxiv. 126 (18.10); Phillimore, iii. 287.] 

Facts.] In 1827, Don Pedro, King of Portugal, having elected 
for the crown of Brazil, formally renounced the throne of Portugal 
in favour of his daughter Donna Maria, and appointed his brother, 
Don Miguel, as Regent. In 1828, Don Miguel caused himself to be 
proclaimed King, with the result that the country fell into a state 
of civil war. In the ensuing .struggle, Great Britain, although her 
intervention was requested both by Brazil and by the adherents of 
Donna Maria, maintained a strict neutrality (e). Subsequently a 
large number of Portuguese refugee.”, most of them mihtary men, 
arrived m England, and thereupon began to provide ships and to 
collect and organise men, as for the purpo.se of a military expedition. 
The British Government, suspecting that this movement was directed 
against the Government of Portugal with the cognizance of that of 
Brazil, and regarding this as a violation of its neutrality, gave notice 
to the Brazilian Minister that the setting forth of such an expedition 
would not be permitted; but in reply an assurance was received that 
both ships and troops were about to proceed to Brazil. In view of 
this assurance, four vessels, having on board 652 officers and men 
under the command of General Saldanha, but unarmed and apparently 
destined for Brazil, were allowed to leave Plymouth. Subsequently 
it came to the knowledge of the British Government that the expedition 
was in fact destined for Terceira (/); that arms, which had been sent 
on from another port, were awaiting it at or near Terceira; and that 
its real object was to attempt from thence a reconquest of Portugal 
in the interest of Donna Maria. Thereupon a small naval force under 
Captain Walpole was despatched to Terceira, with instructions to 
prevent the expedition from landing and to use all necessary force 
for that purpose. The expedition under General Saldanha was not, 
in fact, overtaken until it had arrived in Portuguese waters; but in 

(e) An intervention, indeed, occurred owing to certain attacks on British and 
French subjects, but this was brought to an end by the Portuguese Government 
making amends. 

(/) A Portuguese possession which had remained loyal to Donna Maria. 
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the result, and after some display of force by the British commander 
it was prevented from disembarking, and thereafter, and notwith¬ 
standing the protests of its leaders, escorted back to Europe. 

Proceedings in Parliament.] The legality of these proceedings 
was subsequently questioned in the House of Commons, on the 
grounds (1) that the expedition consisted of unarmed merchantmen, 
unaccompanied by any naval force, and without arms or munitions 
of war; (2) that the actual interception of the landing of the expedition 
at Terceira constituted a violation of the sovereignty of a foreign 
State; and (3) that the subsequent coercion and exercise of control 
over it on the high seas constituted an assumption of jurisdiction 
which was neither warranted by the necessity of the case nor sanctioned 
by the law of nations. In the House of Lords the legality of the 
proceeding was challenged on similar grounds; whilst its propriety 
was also questioned on the ground of being directed against the 
unarmed subjects of a Sovereign whose rights were favourably regarded 
by Great Britain. In vindication of the action of the British Govern¬ 
ment it was contended (1) that a warlike expedition had in fact been 
fitted out on British territory; (2) that it had been equipped and 
allowed to leave only under cover of a fraudulent pretence that it was 
destined for Brazil; and (3) that Great Britain was therefore bound 
by her duties as a neutral to prevent it from disembarking, even in 
a harbour of the Queen of Portugal's dominions. The action of the 
Government, however, was approved by a majority in both Houses; 
but the resolution moved in the House of Commons—in so far as it 
affirmed the illegality of the methods actually employed—is commonly 
regarded as a correct exposition of the law. 


The two questions in issue in this case were—(1) whether the expedition in 
question constituted a “ hostile expedition ” such as a neutral State {h) was 
bound to prevent; and (2) whether Great Britain was justified in intervening 
at the time and under the circumstances described. With respect to the 
former question, it is clear that the proceedings had all the characteristics of 
a hostile expedition. Ships had been provided and men collected and 
organised m neutral territory, and had subsequently been despatched there- 

(g) One shot only was fired, with the result that one member of the expedition 
was killed and another wounded. 

(h) For although there was not strictly an international war, both parties were 
recognised as belligerent. 
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from, with tho intention, there formed, of engaging in hostilities against a 
friendly (iovernmcnt; and, although the expedition was unarmed at the 
time of starting, it appears that the requisite arms were forwarded as 
merchandise from another port with a view to their subsequent employment 
by the forces in question. But apart from this, and even if the arras had 
been provided loc'ally and after the landing of the ex[jedition, it would none 
the less seem that the expedition was one which a neutral State was bound 
to use all necessary diligence to prevent and detain. With respect to the 
second question, however, it seems that even if the expedition was an illegal 
one, the intervention as it actually occurred was altogether irregular; and that 
the British Government attempted to remedy the consequences of its previous 
lack of caution by proceedings, which involved at one time an infringement 
of the territorial rights of a foreign Sovereign and at another an illegal 
assumption of jurisdiction on the high seas (»). 


General Notes. —Hostile Expeditions.—A neutral State is bound to 
prevent the preparation within its territory or j’urisdiction of any military 
expedition or enterprise directed against the territory or Government of a 
friendly Power. The essentials of such an expedition would appear to be—a 
collection or combination of men, organised on neutral territory, with some 
immediate or ultimate provision for their armament (t), undertaken with a 
view to some proximate act of war against a friendly Power (/). And this 
will be so even though the members of such a combination are not, on leaving 
neutral territory, sufficiently organised or equipped to be able to engage in 
immediate hostilities (m). Nor will it matter that the combination was 
effected in small units, or at different places in the same territory, so long as 
it forms part of one scheme and its members are capable of proximate 
conbination; although this may, of course, render detection and proof of, 
delinquency more difficult. But the departure from neutral territory of 
individuals, even though in considerable numbers and on a belligerent 
destination, who are wholly unorganised and not acting in combination with 
each other, will not constitute a hostile expedition. So, when m 1870, during 
the Franco-German War, the Lafayette, a French steamer, left New York, 
having on board some 1,200 conscripts for the French Army together with a 
large quantity of rifles and cartridges, the United States Government rightly 
refused to interfere; holding that the conscripts were not an organised force, 

(i) As to seizures beyond territorial waters—for breaches of municipal law, see 
vol. 1 . 168, and for breaches of neutrality. The Itaia, Moore, Int. Arb. iii. 3067, 
and p. 437, infra. 

(k) The armament itself need not bo on neutral territory, so long as it forms 
part of the scheme originally planned there. 

(<) See Taylor, 679; but see also Bernard, Neutrality of Great Britain during 
the American Civil War, 399, where the essentials given differ somewhat from 
those suggested in the text. 

(m) Sec Wtborg v. U.S., 163 U. S. at p. 663, although this decision was strictly 
on a question of municipal law. 

P.C. 
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and that the niunitions of war were merely contraband (n). In any case, 
moreover, having regard to the fact that the true character of such expeditions 
is usually disguised or concealed until they have left neutral territory, the 
responsibility of the territorial Power would apfiear to be limited to cases 
where it either was, or by the exercise of reasonable vigilance might have 
become, aware of the illegal use to which its territory was being put (o). For 
neither in this, nor in any other case not covered bv positive rule, can a 
neutral State justly be held responsible for acts done within its territory 
«hieh only become noxious by reason of some subsequent combination 
outside, unless there was at the time sufficient evidence of the contemplated 
illegality to jiut the neutral Government on its guard and to justifv its 
intervention (p). 

Passage of Troops over Neutral Territory. —Akin to this is the duty of a 
neutral State to forbid the passage of troops belonging to either belligerent 
through its territory. This rule, although only gradually established (q), is 
now fully recognised, both under the customary law' (r) and by Art. 2, H. C , V., 
1907. So, in 1870, during the Franco-German War, Switzerland denied 
passage through her territory to bodies of Alsatian conscripts for the French 
.Army, notwithstanding that they were without arms or uniforms. During 
the same war Belgium, also, on the protest of France and after consulting 
Great Britain, refused to allow Germany even to pass her wounded across 
Belgian territory, on the ground that this would have facilitated the passage 
into France of efficient troops by the routes thus set free. In 1877, indeed, 
Koumania, during the Russo-Turkish War, granted passage over her territory 
to Russian troops, but this was really only a prelude to joining Russia in the 
war. In 1899, too, Portugal allowed, under Treaty of 1891, a right of passage 
through her territory to certain British colonial forces landed at Beira. 
Dr. Pitt-Cobbett held that this constituted a breach of neutrality (,s). 
.Art. 2, H. C., V., 1907, expressly forbids belligerents to move across the 
territory of a neutral Power either troops or convoys, whether of munitions 
of war or supplies; but Art. 14 declares that a neutral State may authorise 
the passage over its territory of the wounded or sick belonging to either 
belligerent on condition that the trains bringing them shall carry neither 
combatants nor material of war (<). 

When neutral in the war of 1914, the United States went so far as to refuse 
wounded or disabled Canadian soldiers, who had been discharged, from 

(n) Sec Hall § 222; and Wiborg v. U. 8., 163 U. S. 632 

(o) See, generally, Westlake, ii. 192; and Taylor, 678. The American cases are 
suinmarised in Moore, Digest, vii. § 1299. The question of the fatting out and 
despatch of armed vessels is now the subject of special rules, as to which see p. 39!}, 
infra. 

( p) Sec Hall, § 223, and, now, H. C , V., 1907, Art. o. 

(q) Taylor, 669; Hall, § 219. 

(r) Subject to some occasional aberrations not purportmg to rest on any basis of 
light 

(s) See 4th edit , vol. i. 114; and, generally. Hall, § 219; and Taylor, 669. 

(t) Oppenheim, ii. § 324; Gamer, ii. § 570. 



Duties of Neutkal States: Prevention. 


371 


passing throogh the State of Maine as individuals on their return to Canada (u). 
Holland, however, granted permission to a British hospital ship to pass up 
the Scheldt to Antwerp for the purpose of evaeuating a number of sick ami 
wounded upon condition that the provisions of Art. 14, H. C., V., 1907, wero 
observed, but refused to allow the (jlerman and Austrian merchant vessels 
seized at Antwerp by the Belgian Government to pass down the Scheldt to 
hngland (x). During the war, Holland allowed the transit of certain metals 
through Netherlands territory to Germany upon the ground that she was 
bound by her engagements under the Rhine Convention, 1868. 'I'he British 
tlovernment contended that such engagements related only to commerce 
in peace tune. Holland also permitted the transit of sand and gravel from 
(iermany to Belgium which were obviously used in the construction of block¬ 
houses and other military works. Upon protest by the British Government, 
Holland restricted the supply to the average annual amount imported prior 
to the war (y). 

Asylum tn Neutral Territory. —In relation to land warfare, the question of 
asylum may arise either as regards belligerent forces m the mass, or isolated 
refugees, or prisoners of war. As regards belligerent troops seeking refuge m 
neutral territory, under the customary law the neutral State was under no 
obligation to receive them, although it was at liberty to do so if it thought 
fit, on condition of disarming and interning them in such a way as to prevent 
them from taking any further part in the war; the conditions of their 
reception being usually regulated by special Convention. So, in 1871, when 
the remnant of General Bourbaki’s army, comprising some 85,000 men, 
sought refuge from the enemy by passing across the Swiss frontier, they were 
allowed to remain on condition that they should be disarmed and interned, 
and that the cost of their maintenance should be defrayed by the French 
Government on the conclusion of the war (z). Under the customary law, a 
neutral State was also bound to disarm individual refugees and to adopt 
measures for preventing them from rejoining their own forces (a); although 
in this case the difficulty of detection was greater and the obbgation conse¬ 
quently not so uniformly observed (6). Prisoners of war, under the customary 
law, whether brought into neutral territory by their captors or reaching it 
after escape, were deemed in either ease to recover their liberty; although 
the territorial Power was bound to take all reasonable precautions to prevent 
them from rejoining their own arm^"^ (c). In certain particulars, however, 
the conditions on which asylum may be granted are noiv defined by the 
H. C., V., 1907, Art. 11 provides that the neutral State shall intern fugitive 

(u) Gamer, n. § 570, n. 2. 

(x) Supra, 

iy) Gamer, ii. § 670; Pari. Pap. 1917 (Cd. 8693); A. J. I. L , 1918, Supp , 175. 

^ (z) These terms having been embodied in a Convention made between the 
French commander. General Chnehant, and the Swiss commander. General Herzog: 
see Taylor, 672; Oppenheim, ii. §§ 336—340. 

(a) That is from neutral territory. 

(f>) See Oppenheim, ii. § 338. 

(c) See Oppenheim, ii. § 337. 


24(2) 
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troops if possible at a distance from the theatre of war. k.H‘pin^^ thmn in camps, 
or even irfortresses or other places assigned for that pur,K)se, with discretion, 
however, to leave the officers at liberty on giving their paro e not to leave 
neutral territory without permission. Apart from agreement, Art. 12 roquire.s^ 
the neutral Power to supply them with food, clothing, and such relief as the 
dictates of humanity may demand; all incidental expenditure being reimbursed 
to it by the Government to which they belong on the restoration of peace (d). 
If prisoners of war escape into neutral territory. Art. 13 provides that the 
neutral Power receiving them must leave them at liberty; but if it allows 
them to remain in its territory then it may prescribe their place of residence. 
And the same rule is applied also to prisoners of war who are brought into 
neutral territory by a belligerent force which itself takes refuge there. 
Wounded and sick belonging to one belligerent who are brought into neutral 
territory by the other will cease to be prisoners of war; but they must be so 
guarded by the neutral Power as to ensure that they take no further part in 
the war. By Art. 14, a similar duty will devolve on the neutral Power with 
respect to the sick or wounded of either army who may be committed to its 
care. By Art. l.'i, the provisions of the Geneva Convention also apply to 
sick and wounded interned in neutral territory. 'I'he question of asylum in 
relation to sea warfare will be considered hereafter (e). 

On the capture of Antwerp in 1914, about 12,000 officers and men of the 
British Naval Brigade, in order to escape the German Army, crossetl the 
Dutch frontier and were interned. In 1916, 900 Germans and 14,000 natives 
who sought safety in Guinea from the German Cameroons were interned by 
the Spanish authorities. 


(ill) THE USE OF NEUTRAL TERRITORY AS A BASE OF 
OPERATIONS. 

CONTROVERSY BETWEEN FRANCE AND JAPAN WITH RESPECT 
TO THE USE OF FRENCH PORTS AND WATERS BY THE 
RUSSIAN FLEET DURING THE RUSSO-JAPANESE WAR. 

[Hershey, International Law and Diplomacy of the Russo-Japanese War, 
188—198(1905).] 

Voyage of the Russian Fleet to the East.] 0>j the 16th of October, 
1904, the first divi.sion of the Baltic Fleet, comprising a large force 
of battleships, cruisers, and auxiliary vessels, under the command 
of Admiral Rojdestvensky, sailed from Libau for Vladivostock. On 
the 15th of February, 1905, this was followed by a second division, 
made up of less effective vessels, under the command of Admiral 


(d) Hall, § 230; Hyde, ii. § 866. 


(e) See p. 412, infra. 
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Nobogatoff. This undertaking, involving a sea journey of some 
17,000 miles, with the risk of incidental hostilities, and without the 
aid of any national port for procuring supplies or for refitment or 
repairs, rendered it necessary to rely for these purposes either on 
the hospitality of neutral ports, or on vessels which accompanied 
the fleet or were sent to meet it at various points. Admiral 
Rojdestvcnsky’s fleet, after calling at Cherbourg m France, and Vigo 
in Spam, arrived at Tangier on the 1st of November. There the 
fleet again divided; one division under Admiral Foelkersahm pro¬ 
ceeding to Madagascar by the Suez Canal, and coaling at Algiers and 
Port Said; whilst the other, under Admiral Rojdestvensky, proceeded 
by the Cape of Good Hope, coaling at Dakar in French West Africa 
.ind at Swakopmund in German South-West Africa. These divisions 
subsequently reunited; and thereafter the whole fleet remained at 
Nossi-Be m Madagascar, for the purposes of drill and training, from 
the 5th of January to the 16th of March; anchored, indeed, outside 
the three-mile limit, but maintaining nevertheless close communication 
with the shore, and receiving therefrom supplies other than coal(/); 
a proceeding which gave rise to much dhssatisfaction on the part of 
Japan, On the 12th of April, the fleet arrived at Kamranh Bay in 
French Indo-China, where it remained for ten days, taking supplies 
of coal and provisions from colliers and transports, although coal is 
said also to hav'e been obtained from a depot previously established 
by Russia near Saigon {g). In consequence, apparently, of the 
representations which had meanwhile been addressed to the French 
Government by Japan, the Russian Fleet was required to leave Kamranh 
Bay on the 22nd of April, but it appears to hav’e remained ofi the 
coast, and even to have taken up its station at Hon-hoye Bay, a deep¬ 
water harbour about fifty miles north of Kamranh Bay, until the 
8th of May, when it was reinforced by the arrival of the second squadron 
under Admiral Nebogatoff. After this it proceeded on its voyage 
until, on the 27th of May, 1905, it was encountered and almost com¬ 
pletely destroyed by the Japanese Fleet in the Straits of Tsushima. 

Controversy.] Japan meanwhile made a formal protest to the 
French Government against the use made of French territory and 
waters, and the consequent violation of French neutrality, by the 
Russian Fleet in the course of its voyage to the East. More particularly. 


(/) This was furnished by colliers attached to the fleet or sent to meet it. 
(g) See Hershey, 193. 
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complaint was made of (1) the treatment accorded to the fleet in 
the matter of the coal supplies; (2) the fact that it had been allowed 
at various places to effect repairs, (3) the use of French waters for 
strategical purposes, such as the junctions of the fleets; and, more 
especially (4) the use of French territory and waters as a base of 
operations. The Japane.se protest concluded by pointing out that 
although Japan did not ignore the complexity of questions of maritime 
neutrality or France’s predilection for her own particular rules, she 
nevertheless considered the aid given to Admiral llojdestvensky had, 
owing to defective surveillance, greatly assisted liis mission as well 
as his advent into the Chinese seas. France in reply contended in 
effect—(1) that the Russian Fleet had never used the privilege of 
coaling at French ports, except at Algiers, where a small supply was 
taken by two torpedo boats, (2) that the repairs allowed to be made 
at Cherbourg and Majunga m Madagascar were not m excess of what 
international practice allowed, (3) that the junctions of the various 
Russian squadrons had not been effected in French waters, and (4) 
that French territory and wateis had not been allowed to be used 
as a base of operations, for the reason that there had been no con¬ 
tinuous u.se. It was further pointed out that it was Admiral Togo’s 
choice of a field of battle that had led to the Russian stay in French 
waters, and that if Admiral Togo had decided to meet the Russian 
Fleet in the Red f^ea, Japan would have piotited by the same advantage.s 
as the Russians had enjoyed, whilst Jaimii herself had previously 
made a similar u.se of neutral watms both in the Philippines and the 
Dutch Indies. 


The limits within which a inaritiine belligerent may use neutral ports and 
waters for supplies and repairs will be considered in detail hereafter. .At 
this point it IS sufficient to notice that even a u.se otherwise permissible will, 
become illegal if it is so constant or jirolonged or occurs under such circum¬ 
stances, as to indicate that the belligerent is really using the neutral territory 
as a “ base of operations ” against his foe. Applying this principle to the 
proceedings of the Russian fleets, one cannot fail to perceive that, although 
some other neutral ports were resorted to, there was throughout a deliberate 
selection of ports in French territory; and that there was a prolonged use of 
some ports as well as a repeated use of different ports of the same State. 
Moreover, even though the training of the crews, the shipping of supplies, 
and the junetion of the squadrons, may have taken place outside the three- 
mile limit, there can be little doubt that these operations were greatly 
facilitated by the coniimmications maintained with and through French 
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territory; whilst it is probable that some supplies of coal, at any rate, were 
irregularly obtained. Without such a use of French territory, in fact, it is 
unlikely that the Russian fleet would have reached Eastern waters even in 
that limited state of preparation and equipment which it had attained prior 
to the battle of Tsushima. The exact limits of neutral duty in this connection 
were not, indeed, at the date of these occurrences, so well defined as they 
have since become; but, even if we make due allowance for this, the facilities 
afforded to the Russian fleet appear to have gone beyond the limits conceded 
by any usage reasonably consistent with the objects of ncutralitj-. Nor 
can the lack of adequate municipal regulations, or default on the part of the 
local authorities, in such a case, exempt a State from its international 
responsibility. Equally inconclusive is the plea put forward that similar 
pt ivileges would have lieen at the dis()osal of Japan; for, as we have seen, no 
aid or privilege inconsistent with .strict neutrality can be extended to one 
belligerent on the plea of being eijually available to the other {ft). 


Gbnekal Notes — U^e of Xeulral Territory os a Base of Operdlvms : 
(i) Land Warfare.—in. general a “ base of ojieration.s ’’ denotes a place or 
a local position which, in military or naval ojierations, serves as a point of 
(h'paifuie and return, with which a connection may be kept up, and which 
ma.\ be fallen back on m case of need for shelter or supplies or a renewal of 
operations (i). And it is in this sense that the term is used m relation to the 
ciuestion of neutral duty in land warfare. In land warfare the duty of a neutral 
State to prohibit such a use of its territory was fully recognised under the 
customaiy law. Henee H. ('., V., 1907, does not e.xpressly deal with this 
question, save for forbidding the collection of forces on neutral territory, and 
its use for the purposes of belligerent eommunication {k). 'I'he duty of a 
titate in this regard extends by analogy also to the case where hostilities are 
threatened or carried on against a friendly Power in the course of civil war 
or insurrection, even though in strictness there may be no subsisting relation 
of neutrality. It is indeed in such cases that instances of its breach in modern 
times have been most frequent. The United States, for instance, may be 
said to have been guilty of a violation of this duty as against Great Britain 
HI 1838, and again m 1866, in allowmg the Fenian insurgents to collect and 
organise their forces on American territori, to make descents from there on 
unprotected parts of Canada, and to retire there when defeated (/). 

(и) Sea Warfare .—In maritime war, the term base of oix'rations ” must, 
in view of the peculiar conditions of sea warfare, probably be regarded as 

(A) Supra, p. 339. 

(t) See Moore, Int. Arb. iv. 4100: Joiiuni, Prects de I'Ail de la (Jttene, i. in. 18, 
cited Hall, § 221, and Taylor, 679. 

(к) See Arts. 3, 4, and p. 358, supra. 

(1) SecjHall, § 65 n. As to the organisation of filibustering expeditions m the 
United States against Cuba, see Wheaton (Boyd), 586. and for diplomatic 
discussions m regard to them, Moore, Digest, § 1300; and, as to the use of Greek 
territory for feeding the insurrection against Turke\ in Crete. Hall. § 221, n. 
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having a somewhat wider meaning. The H. C., XIII., 1907, following the 
second rule of the Treaty of Washington, 1871 (m), provides that belligerents 
are forbidden to use neutral ports and waters as a base of operations against 
their adversaries (w), and further requires the neutral State to exercise such 
vigilance as the means at its disposal permit to prevent any violation of this 
rule: Art. 25. Some applications of this rule are sufficiently obvious. If, 
for instance, a belligerent cruiser were to take up its station in neutral waters 
for the purpose of making descents on passing vessels this would constitute 
an illegal use of neutral territory, and, if knowingly suffered by the neutral, 
also a breach of neutral duty towards the other belligerent (o). Beyond this 
the term “ base of operations,” in sea warfare and in relation to the question 
of neutral duty, would appear to include any place or local position which is 
used by a maritime belligerent for the purpose of preparing some hostile 
operation or succession of operations against the enemy, even though it may 
not serve or be intended to serve for the purposes of reinforcements or as a 
refuge in defeat. It connotes, however, a use which is either prolonged or 
repeated (p). Hence it will not extend to the mere taking of supiilies on a 
particular occasion, however needful these may be for some subsequent 
operation of war; for this would render a neutral State responsible for 
consequences which it could not foresee at the Ume(q). But m maritime 
war it would seem that neutral territory may be regarded as serving as a 
base of operations if a belligerent is allowed to make a repeated use even of 
different ports or places in the same country. It this be so, then a use of 
neutral territory and its resources, which would be permissible if each occasion 
were considered separately, may become illegal, and may constitute a use of 
that territory as a base of operations, if it can be shown that such a use was 
constantly repeated for the purpose of carrying out some particular naval 
operation (r). If, again, a neutral State habitually allows one belligerent 
to disregard recognised restrictions as regards the use of its ports and the 
taking of supplies of fuel or provisions, it will be open to the other belligerent 
to treat these breaches, when taken together, as evidence of the more serious 
delinquency of allowing its territory to be used as a base of operations. 

The prohibition of the use of neutral territory as a base of communication 
by the erection of wireless telegraphy stations, or any similar apparatus, has 
already been referred to (s). 

(m) Infra, p. 382. 

(m) fSee Art. 5, and as to the erection of wireless apparatus, p. 363, supra. 

(o) See Oppenheim, ii. § 333; Moore, Digest, § 1301. 

(p) It differs from a use of neutral territoiy for the preparation of a hostile 
expedition—although one often includes the other—both m this respect, and in so 
far as it does not neccssanly involve any combination of previously disconnected 
units. 

(q) For an instance of such a contention, see p. 390, infra. 

(r) As indeed occurred in the use of French ports by the Baltic Fleet. For a 
prohibition, on this ground, of an otherwise permissible use of neutral ports, see 
p. 408, infra. 

(s) See pp. 3.58, 359, supra ; H. C., XIII., 1907, Art. 5; and H. C., V., 1907, 
Art. 3. 
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(ill) Aerial Warfare .—It is conceived that the same principles apply to the 
duties of neutral States in preserving the neutrality of their air spaces as 
those applied in land and sea warfare. Consequently, if such neutrality is 
violated by belligerents the neutral Government will be expected to take, 
such measures as are at its disposal to prevent such violation. The action of 
neutral Powers in protecting their rights of sovereignty have already been 
noticed (<). The Dutch Government in particular declared that it was the 
right and duty of neutral States to prevent by force if necessary the passage 
of belligerent aircraft over their territory and consequently that, in the case 
of the German Zeppelin L.19 which was endeavouiing on a return voyage 
from England to pass over Dutch territory it was entitled to fire upon it and 
bring it down. The L.19 was in fact brought down and was lost in the North 
Sea. 

Several British aircraft having been wrecked in the North Sea, their crews 
were rescued by Dutch vessels and were carried to Dutch ports, together 
w'lth, in some instances, the aircraft and its material, such as machine guns. 
The crews were released, but the aircraft and material retained. Upon 
complaint by the British Government, the Dutch Government declared that 
the restoration of such material would be incompatible with Art. 6. H 
XIII., 1907, which prohibits the supply direct or indirect of war material bv 
a neutral to a belligerent. This Article clearly only applies to material ow ned 
by a neutral and not to property rescued by a neutral from a shipwrecked 
vessel («). 


(iv) THE CONSTRUCTION AND EQUIPMENT OF VESSELS OF 
WAR IN NEUTRAL TERRITORY. 

THE “ ALABAMA CLAIMS.” 

[Moore, Int. Arb. i. 495—682, iv. 4057-^178; Pari. Papers, N. A. 1872, Pajxrs 
relating to the Treaty of Wa.shington, 1872—1873; Wheaton (Dana), 567—580, 
Scott, 842 (1872).] 

Circumstances leading to Arbitration.] During the American civil 
war, the United States Government on several occasions made repre¬ 
sentations to the British Government concerning certain acts of 
unfriendly or nnncutral conduct alleged to have been comnutted 
by the latter, and also concerning numerous acts alleged to have been 
committed by persons within its territory and jurisdiction in violation 
of its neutrality. The nature and history of these charges, so far 
as they concern the recognition by Great Britain of the belligerency 

(1) Supra. 

(it) Pari. Pap. 1918, [Cd. 8985); generally, Garner, 1, §§ 301—307; Hyde, 
|§ 188-191. 
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of the Southern Confederacy have already been considered (x). Other 
charges, which proved to be the main foundation of the American 
case in the subsequent arbitration, related to the construction and 
equipment in British territory and the treatment in British ports 
of certain vessels, which had earned on hostilities in the cause of 
the Confederacy and committed extensive depredations on American 
commerce With respect to these vessels, Mr. Adams, the United 
States Minister in London, had on sev'eral occasions brought under 
the notice of the British Government facts tending to show that 
British neutrality was being abused by the agents of the Confederacy. 
Moie particularly, information had been furnished tending to show 
that vessels already constructed in the United Kingdom were about 
to be despatched in the service of the Confederacy (y); that contracts 
foi the construction of similar warships had been placed there 
through the agency of a Liverpool firm, and that the latter was 
arranging a Confederate loan for the purpose of carrying them out ( 2 ). 
In some of the cases thus brought under its notice the British Govern¬ 
ment intervened with .success (a), in other cases it intervened, but 
met %Mth a rebuff at the hands of the Courts (b); whilst in other cases 
It deemed the evidence insutlicient, and either refused to intervene, 
01 failed to intervene m time (c) Nor did it sec its way, at the time, 
to amend the municipal law on these .subjects, as requested by the 
United States. In April, 1865, when the war was nearing its close, 
these and other alleged violations of neutral duty were made the 
subject of a formal claim for damages on the part of the United States. 
Thereupon a long corre.spondence, extending over several years, 
ensued between the tw'o Governments The position taken up by the 
respective parties was in .substance as follows; In support of its 
claims—which came to be known genencally as “ the Alabama claims,” 

(i) .'see vol. 1. 06. 

(1/) As in the case of The Florida, in February, 1862; The Alabama, in June, 
1862, ami The Alexandra, which was the siihject of proceedings in All -Gen. v. 
Silhm, 2 H. & C 4:il. 

(s) This was 111 Februaiy, 1863. 

(u) As in the case of certain ironclad rams, built by Messrs. Laird & Co., which 
were seized and ultimately taken over by the Government Various prosecutions 
were also instituted against individuals under the Foreign Enlistment Act, 1819. 

(6) .^s in All.-Gen. v. Utllem, where the defendants were charged, under sect. 7 
of the Foreign Enlistment Act, 1819, with illegally fitting out The Alexandra with, 
a view to her employment against a fnendly Power; the defendants being acquitted, 
on trial, under a direction requiring animus helhgerendt as a condition of liability, 
whilst an application for a new trial was refused. 

(c) As in the case of The Alabama herself: see p. 388, infra. 
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—it was contended by the United States Government—(1) that the 
recognition by Great Britain of the Southern Confederacy had been 
premature and unwarranted, and had to .some extent brought about 
a state of things which made po.s.sible the other illegalities complained 
of, (2) that the measures taken by the Briti.sh Government to prevent 
the sailing from British ports of vessels which had been fitted out 
and equipped there m violation of it.s neutrality were tardy and feeble 
as well as ineffectual, and that it was immaterial to the United State.s 
whether this arose through mistake or defect of law or bad faith or 
incapacity of officials, (3) that Great Britain did not .seize or disarm 
these vessels on their subsequent entry into British ports, as she was 
entitled to do; (4) that the British Government had refused even to 
propo.se any amendments in the neutrality laws after their inefficiency 
had been proved; (5) that the Briti.sh Government had neglected or 
refused to prosecute the agents of the Confederacy who were residing 
in England and openly engaged in illegal practices, even though 
abundant evidence of the.se had been furnished; and (ti) that by 
reason of the.se acts the rebel Government had been able to maintain 
an effective naval force for cruising against .\merican commerce, 
which had found a.sylum, effected repairs, and received coal and 
supplies, in British ports. The.sc occurrences, it was said, had not 
merely wrought great injury to American commerce, but had largely 
contributed to the prolongation of the rebellion and the cost of its 
suppre.ssion. 

On the part of Great Britain it was contended—(1) that the 
recognition of belligerency was at once justifiable and necessary (d); 
(2) that the British Government had throughout acted in good faith 
and with reasonable diligence in enforcing its laws for the jirc'^ervation 
of neutrality, and that if subordinate officials failed m diligence or 
capacity in particular cases, their acts or failures being merely incidental 
to proceedings in themselves proper and effective, the nation at large 
could not be held responsible for their remote consequences, (3) that 
the British Government did in fact seize and prosecute vessels which 
were charged with having been fitted out in violation of British 
neutrality, but that it was not bound by the law of nations to seize 
or refuse shelter to vessels subsequently duly commissioned as armed 
vessels by a belligerent Gov'crnment; (4) that the neutrality laws 
had not proved ,^o defective as to satisfy the British Government 


(/f) See vol. I. .■><>. 
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that they needed amendment or as to justify the United States in 
charging such refusal as a want of good faith; (5) that the British 
Government had judged in good faith and on the advice of competent 
counsel whether, in the cases suggested, prosecutions should lie 
instituted; (6) that if vessels fitted out and despatched from British 
territory, even m violation of British neutrality, had escaped without 
bad faith on the part of the Government, Great Britain was not 
responsible for acts of hostility committed by such vessels lieyond 
her jurisdiction, her duty extending only to the restoring of prizes 
illegally taken and subsequently brought within that jurisdiction. 
On these grounds Great Britain, in the first instance, declined to 
entertain any claim for compensation. 

Other differences of a grave character also existed at the time 
between the two Powers, including those arising out of the North 
American Fisheries question (e), the navigation of the St. Lawrence 
and other waters (/), the operation of the then British nationality 
laws in regard to subjects who had been naturalised in the United 
States (^), and the San Juan boundary question {h), whilst Great 
Britain, on her part, had claims against the United States for losses 
sustained by British subjects during the civil war and by reason of 
the Fenian raids on Canada Hence the relations of the two Powers 
were for some time greatly strained. In 1866, however, on the 
accession to oflBce of a new administration (t), the British Govern¬ 
ment expressed its willingness to reconsider the question, with the 
result that a long series of negotiations took place with a view to the 
settlement both of the “ Alabama claim.s ” and other differences. 
On two occasion.s—once in 1868 and again in 1869—a satisfactory 
agreement appeared to have been reached; but in each case the agree¬ 
ment failed to secure the necessary confirmation on the part of the 
United States Senate {k). In 1871, it was proposed by Great Britain 
that all questions affecting the relations between the United States 
and the British possessions in North America should be referred to 
a Joint High Commission, composed of members nominated by the 

(e) See vol. i. 152. (/) Ibid. 107. 

(g) Ibid. 192. 

(A) Halleck, i. 173, 464. 

(i) With Lord Derby as Prime Minister and Lord Stanley as Foreign Secretary. 

(k) In the case of the Johnson-Clarendon Convention of 1869, the Convention 
was summarily rejected in the Senate in circumstances that rendered subsequent 
negotiations far more diflScult than they might otherwise have been: see Moore, 
Int. Arb. i. 507. 
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two Governments, which should meet at Washington and treat of or 
discuss the mode of settling each question. This propo.sal was accepted 
by the United States, subject to a condition that the “ Alabama 
claims ” should be included in the reference. To this Great Britain 
assented on condition that the reference should include all claims 
both of British subjects and United States citizens arising out of the 
civil war. This, again, was assented to by the United States, with 
the result that the proposal, as finally amended, was adopted (1). 
A Joint High Commis.sion, consisting of five commissioners nominated 
by each party, was thereupon appointed, and met at Washington 
on the 22nd of March, 1871. After discus.sions extending ov'er several 
weeks, an agreement as to the settlement or mode of settlement to be 
adopted in respect of each of the various matters in issue between 
the two Powers, was ultimately reached. With respect to the 
*■ Alabama claims,” it was originally proposed that the Commission 
itself should make an award of damages; but this being objected to 
liy the British delegates on the ground that it assumed a liability 
which was not admitted in fact, it was ultimately agreed to refer 
them to a special tribunal, subject, however, to a stipulation, made 
by the United States and ultimately accepted by Great Britain, that 
the rules by which the arbitrators were to be guided in their decision 
should be embodied in the Treaty. It was on this basis that the 
Treaty of Washington, which was signed on the 8th of May, 1871, 
and subsequently duly ratified by both parties, was drawn up. Of 
tlie various other matters in issue, all claims against either Govern¬ 
ment arising out of the civil war, other than the ” Alabama claims,” 
were, by Arts. 12—17, referred to a Joint Commission; the Fisheries 
question was dealt with by the Treaty itself (wi); the question of 
the navigation of the St. Lawrence and certain other waters was also 
dealt with by the Treaty (n); whilst the San Juan boundary question 
was referred to the arbitration of the German Emperor (o). Here, 
however, we are concerned only with those provisions of the Treaty 
which relate to the “ Alabama claims.” 

(i) This method of settlement, which was reached in the face of unexampled 
difiBculties, was really the outcome of a friendly arrangement previously reached 
between Sir John Rose, a Canadian Minister, who acted unoHicially on behalf of 
the British Government, and Mr. Hamilton Fish. It is contained in four diplomatic 
notes, which Mr. Fish described “as the official particulars of twenty months’ 
secret diplomacy see Moore, Int. Arb. i. 532. 

(m) Arts. 18—25; and vol. i. 152. (n) Arts. 26—29, and vol. i. 109. 

( 0 ) Arts. 34—42; and Halleck, i. 464. 



382 


Duties of Neutral States: Prevention. 


Treaty of Washington and the “ Alabama Claims.”] It was agreed 
by Arts. 1—11 of the Treaty that these claims should be referred 
to a tribunal of arbitration, which was to be composed of five members, 
nominated respectively by the King of Italy, the President of the 
Swiss Confederation, the Emperor of Brazil, Great Britain, and the 
United States. This tribunal was to sit at Geneva, the methods of 
procedure to be followed being prescribed with some minuteness. 
The arbitrators in dealing with the matter were required to be guided 
by the rules embodied in the Treaty, in conjunction with such principles 
of international law, not being inconsistent therewith, as might be 
found applicable thereto. They were also required to determine, 
as to each vessel separately, whether Great Britain had failed in her 
duties; and were empowered, if they thought fit, to award a gross 
sum by way of damages The award was to be taken as a final settle¬ 
ment of all claims in dispute. 

Rules laid down by the Treaty.] For the guidance of the arbitrators 
these were as follows.—A neutral Government is bound: (1) To use 
due diligence to prevent the fitting out, arming, or equipping within 
its jurisdiction of any vessel which it has reasonable ground to believe 
is intended to cruise or to carry on war against a Power with which 
it is at peace, and also to use the like diligence to prevent the departure 
from its jurisdiction of any vessel intended to cruise or carry on war 
as above, such vessel having been specially adapted, in whole or in 
part, within such jurisdiction, to warlike use. (2) Not to permit 
or suffer either belligerent to make use of its ports or waters as the 
base of naval operations against the other, or for the purpose of the 
renewal or augmentation of military supplies or arms, or the recruit¬ 
ment of men. (3) To exercise due diligence in its own ports and 
waters, and, as to all persons within its jurisdiction, to prevent any 
violation of the foregoing obligations and duties. As to these rules. 
Great Britain declared that, whilst she could not accept them as a 
correct statement of the principles previously in force, she was, with 
a view to amicable settlement, willing to accept them as applicable 
to the subject-matter of the controversy. Both parties further under¬ 
took to observe these rules in their future relations with each other, 
and also to promote their acceptance by other maritime Powers; 
Art. 6 {p). 


(p) See p. 395, infra. 
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Constitution of the Court and General Course of Proceedings.] A 

tribunal was thereupon appointed, consisting of Count Scloj)is, 
nominated by the King of Italy; M. Staempfli, by the President of 
the Swiss Confederation; the Vicomte d’ltajuba, by the Emperor 
of Brazil, Sir Alexander Cockburn, by Great Britain; and Mr. C. F. 
Adams, by the United States. The arbitration, held at Geneva, was 
opened on the 15th of December, 1871; Count Sclopis being elected 
President. In accordance with the stipulations of the Treaty each 
party presented, in due order, a printed case, a printed counter case, 
and thereafter a printed argument showing the points and referiing 
to the evidence relied on. On the 19th of June, 1872, the Court 
expressed its opinion on the question of indirect damages, which 
was accepted by the United States as determinative (^). In the 
exercise of its powers the Court also ordered special argument by 
the counsel of the respective parties in elucidation of certain points 
of law, such as the meaning of “ due diligence ” and the effect of the 
issue of a commission to an offending vessel; and also on certain 
issues of fact, such as the alleged recruitment of men by the Shenandotih 
at Melbourne (r). On the 23rd of August the Court proceeded to 
determine what liability, if any, had been incurred by Great Brit.un 
with respect to each of the vessels complained of. On the 2nd of 
September it announced its determination to award a gross sum by 
way of damages, and on the 14th of September it made its tinal 
decision and award. 

The Cases] (i) AmeruMn —This case, after an introductory .state¬ 
ment, deals first wnth the unfriendly course alleged to have been 
pursued by Great Britain throughout the war, as exemplified in her 
public action and m the utterances of her public men; the theory 
underlying this part of the case being that even though isolated acts 
or the acts of subordinates might not suffice to fix with responsibility 
a Government otherwise honestly endeavouring to discharge its duty, 
yet a concurrence of such acts, if taken in conjunction with proof of 
distinct bias, would suffice to establish culpability. It next proceeds 
to an exposition of the nature of the duties to which Great Britain 
—as a neutral State and in the actual circumstances of the war— 
was bound, having regard to the rules laid down by the Treaty and 
the principles of international law consistent therewith. “ Due 


(q) Infra, p. 388. 


(r) Infra, p. 390. 
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diligence,” it was contended, meant a diligence at once proportioned 
to the dignity and strength of the Power called upon to exercise it, 
and also commensurate with the emergency or the magnitude of the 
results of negligence. As to the treatment of belligerent vessels in 
neutral ports, the rules governing the arbitration, whilst not pro¬ 
hibiting the ordinary rights of hospitality, nevertheless prohibited 
any augmentation or renewal of arms or even of supplies for the 
purpose of naval operations; they required, in effect, that the vessel 
must quit the neutral port without having in any way added to her 
effective power of injuring the other belligerent. As to the con¬ 
struction of warships in neutral territory, this was not to be regarded 
as a mere sale of contraband, but as the preparation of an instru¬ 
mentality of war. Nor could the liability of an offending vessel be 
evaded by the subsequent issue to her of a commission by the 
belligerent Government; at any rate in the circumstances attending 
the commissions of the Alabama and other vessels. The case next 
proceeds to an examination of the particular matters in which Great 
Britain had failed in the discharge of her neutral duties With respect 
to these, stress was laid on the establishment of Confederate agencies 
at various times and in various places in British territory for the 
purchase of arms and ammunition, the fitting out of vessels, and 
the financing of the rebellion; all of which, it was alleged, pointed 
to the establishment by the Confederacy, on British soil, of a military 
department, a naval department, and a treasury. It was further 
alleged that, at the port of Nassau, special facilities had been granted 
to Confederate agents and denied to the United States (s), and also 
that excessive ho.spitality had been rendered to Confederate vessels 
in British ports, in the matter of coal and duration of stay. These 
alleged violations of neutral duty were then traced in the history of 
the careers of the particular Confederate cruisers. Finally, the case 
deals with the question of damages; claiming under this head an 
indemnity, not only for direct losses arising from the destruction of 
vessels and their cargoes, but also for the cost of pursuit, the losses 
sustained by the transfer of American shipping to the British flag, 
the enhanced rates of insurance, the prolongation of the war and the 
increased cost of quelling the rebellion. 

(s) The United States Government appears to have desired to establish a coal 
depot at this place, which, as a flagrant breach of neutrality, was necessarily 
objected to by Great Britain • see Moore, Int. Arb. i. 582. 
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(ii) British .—This case, after referring to the scope of the arbitration 
as understood by Great Britain (t), proceeds to a vindication of the 
action of the British Government by reference both to the orders 
issued and the measures actually adopted to secure the observance 
of its neutrality. The orders issued had, in fact, been more stringent 
and comprehensive than those issued by any other Power; the 
measures for the repression of unneutral practices had been vigilant 
and constant, and such as to provoke complaint on the part of the 
other belligerent. In these endeavours the Government had in some 
cases overstepped its international obligations; and had also been 
treated by the Courts as having exceeded its legitimate powers (u). 
With respect to the use made of British ports for coaling and other 
purpo.ses, it was shown that a far more extemsivc use of these ports 
had been made by United States cruisers than by those of the Con¬ 
federacy {x). Dealing with the rules of law and the international 
right.s and duties apjihcable to the situation, it was pointed out that 
a neutral Power was not bound to prohibit the sale or export of articles 
of contraband, or to prohibit supplies or repairs to belligerent vessels 
so long as equal facilities were afforded to each belligerent and there 
was no augmentation of military force. It had also hitherto been 
the practice to treat vessels specially constructed or adapted to warhke 
use m neutral territory and found under the neutral flag, as being 
on the footing of contraband. Moreover, if once a vessel was duly 
armed and commissioned by a recognised belligerent she acquired 
the status of a public ship of war, and was as such exempt from the 
ordinary law and ordinary process. To withdraw such exemption, 
or to assume jurisdiction over such a vessel without previous notice, 
would be to violate a common understanding which all nations were 
bound in good faith to respect. Turning to the question of “ due 
diligence,” it was pointed out that this meant “ the measure of care 
which any Government was under an international obligation to 
use for a given purpose ”; and that no distinction could be drawn 
between one Power and another as regards dignity or ability (y). 
In a case, such as that under consideration, where the measure of 
diligence could not be precisely defined, a rough measure might be 

(l) Seeking, in fact, to confine it to vessels whose acts had been the subject of 
previous diplomatic complaint. 

(u) See Att.-Oen. v. Stllem, supra, p. 378, n. (b) 

(x) For details, see p. 387, tnfra. 

P.O. 


(y) Supra, p. 384. 

25 
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found in the diligence which a State would employ in matters affecting 
]ts own interests, although in practice a lower standard had been 
virtually accepted. Moreover, although the duty of neutrality existed 
independently of municipal law, yet in determining whether due 
diligence had been exercised by a particular Government some regard 
should be had to its powers under its municipal law, so long as these 
were not glaringly deficient. Nor, so long as the municipal law of 
a neutral country was reasonably adequate and carried into effect, 
could a belligerent require the neutral Government to overstep that 
law in a particular case in order to prevent some harm being done. 
With re.spect to blockade running and contraband trade, British 
subjects had been warned of their risks; beyond this the Government 
had no power to go; the enforcement of its rights in this respect 
devolving on the belligerent. In every case to which its attention 
had been directed, the Government had acted on the complaint to 
the full extent of its legal powers. In other cases it had gone out of 
its way to avoid anything that might be likely to compromise its 
neutrality (2). The case then proceeds to a detailed examination 
of the facts with respect to particular Confederate cruisers (rt). In 
conclusion, it was denied that there were any grounds upon which 
to found a claim for indemnity. To e.stabh.sh such a claim, it was not 
enough to show that a Government had acted on an opinion or a 
judgment which the tribunal itself might deem questionable, or that 
there had been defect of judgment or penetration, or some delay or 
lack of the utmost po.ssible promptitude; but it must be shown that 
there had been a failure to use such care as Governments ordinarily 
employ in their own domestic concerns, and may reasonably be 
expected to exert in matters of international obligation. In any 
case, moreover, there had been, on the part of the United States, 
an extraordinary remissness in the attempts to capture the Confederate 
vessels, which had greatly contributed to the resulting complaints. 

The Counter-Cases.] (i) American .—-This is very brief and adds 
but little by way of argument. It criticises, however, the British 
exposition of “ due diligence ” as setting up a standard which would 
“ fluctuate ” with each succeeding Government in the circuit of the 
globe; whilst it challenges the statement that the British neutrality 

( 2 ) As in the case of the Anglo-Chinese flotilla: Moore, Int. Arb. i. 608. 

(o) Infra, p. 388. 
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law was more stringent than that of the United States, by a comparison 
of sections. 

(ii) British .—This questions the various propositions on the subject 
of neutral duty advanced by the United States; and, in particular, 
asserts that the alleged duty of neutral States to prevent their subjects 
from supplying belligerents with ships adapted to warlike use was 
not evidenced either by any text-book of acknowledged authority 
anterior to the civil war, or by the general practice of nations. A 
contrast is drawn between the standard of neutral duty sought to 
be enforced by the United States against Great Britain, and that 
actually observed by the United States Government itself in its 
relations with other States (6). With respect to the suggestion that 
the Confederacy, in its employment of agents on British territory 
for the purchase of arms and ammunition of war and for the pa)dng 
of monies therefor, had virtually been allowed to establish there 
“ a branch of its war department and treasury,” it was pointed out 
that the same might be said of the Umted States, which at the com¬ 
mencement of the war had made large purcha.ses of arms and military 
material both in Great Britain and other European countries, and 
had paid for the same through their financial agents in England. 
The British Government had no power to prohibit the raising of a 
loan such as that contemplated by the Confederacy, any more than 
it could prohibit sub.scriptions on the part of its subjects to the war 
loans issued by the United States. As to the alleged excessive 
hospitality extended to the Confederates in British ports, the official 
returns showed that during the course of the war only ten Confederate 
vessels had visited British porta, the total number of visits being 
twenty-five, that repairs had only been effected on eleven, and coal 
taken on sixteen occasions; and that the regulation lirmt for stay 
had been exceeded only on sixteen occasions. As against this, the 
total number of visits on the part of United States vessels had been 
228; repairs had been effected on thirteen, and coal taken on forty- 
five occasions; whilst the limit of stay had been extended on forty-four 
occasions. In the matter of coal a single United States vessel had 
within six weeks obtained from three British ports more than two- 
thirds of the total amount obtained by the Confederates during the 

(6) Reference ia made m particular to the expeditions against Cuba and Mexico 
and the Fenian raids on Canada. 

25(2) 



388 


Duties of Neutral States: Prevention. 


whole war. With respect to the alleged exclusion of United States 
vessels from Nassau in favour of the Confederates, the United 
States vessels had paid thirty-four visits to Nassau, and the 
Confederate vessels only two. 

Indirect Claims.] After the presentation of the American case 
a serious controversy arose over the jurisdiction of the Court to deal 
with the indirect claims; these being claims for losses alleged to have 
been sustained by the transfer of American shipping, the enhanced 
rates of assurance, and the prolongation of the whole war. Such 
claims were declared by the British Government to be wholly 
inadmissible and outside the contemplated scope of the arbitration. 
At one time it seemed likely that the arbitration would break down 
on this question; but ultimately an agreement was reached, under 
which these claims were technically submitted, although in effect 
only for the purpose of rejection. On the 19th of June the Court 
accordingly expressed an opinion that the indirect claims did not 
“ constitute, upon the principles of international law applicable to 
such cases, a good foundation for an award of compensation or 
computation of damages between nations . . . even if there were 
no disagreement between the two Governments as to the competency 
of the tribunal to decide thereon.” This was accepted by the United 
States as determinative of the arbitrator’s judgment upon the question, 
and these claims were accordingly withdrawn. 

Facts and Causes of Complaint with respect to particular Vessels.] 

(i) The Alabama and her Tender .—This vessel was built at Liverpool 
and launched in May, 1862. She was known as No. 290, but was 
evidently intended as a vessel of war. On the 23rd of June the United 
States Minister advised the British Government that the vessel was 
about to leave with the view of entering the service of the Confederacy, 
but it was not until the 16th of July that the law officers of the Crown 
advised that there was sufficient evidence to warrant her detention; 
nor was her detention actually directed until the 31st of July. Mean¬ 
while, on the 29th, she bad sailed, though unarmed, from Liverpool. 
She proceeded to the Azores, where she was equipped as a vessel of 
war; her armament, together with a number of recruits, being brought 
out by two vessels which also had cleared from British ports. She 
was then commissioned as a Confederate warship, and thereafter 
comnutted a variety of depredations on American commerce, besides 



Duties of Neutral States: Prevention. 


389 


destroying the United States warship Hatteras. Prom time to time 
she put into British ports and was allowed to take coal and to effect 
repairs; a request for her seizure, as having been fitted out in violation 
of British neutrality, being refused on the ground that she was protected 
by her commission as a public armed vessel of a recognised belligerent. 
On the 19th of June, 1864, she was sunk, after an encounter which 
took place off Cherbourg, by the United State.s warship Kearsage. 
The main grounds of complaint with respect to this vessel were: 
(1) that she had been constructed and fitted out and equipped within 
the jurisdiction of Great Britain, with intent to cruise against the 
United States, Great Britain having reasonable ground to believe 
jn such intent, and having failed to use due diligence to prevent its 
being carried out, (2) that inasmuch as both the vessel and her 
armament were constructed within British territory and both subse¬ 
quently despatched from a British port, the British authorities having 
ample notice of these facts, the whole must be regarded as a hostile 
expedition fitted out m British territory against the United States, 
(3) that, in the circumstances of the case. Great Britain was bound 
to use, but had in fact failed to use, due dibgence to prevent her 
departure from Liverpool or from other Briti.sh ports which she 
subsequently visited. It was also contended that the responsibility 
for the vessel herself carried responsibility for the acts of her tender, 
the fuse 

(ii) The Florida and her Tenders .—This vessel was also built at 
Liverpool, and was originally known as the Oreto. She was then 
represented as being intended for the Italian Government, but was, 
on the 3rd of March, 1862, registered in the name of a private owner. 
She sailed from Liverpool on the 22nd with a clearance for Palermo 
and Jamaica, being at the time unarmed, although her fittings and 
arrangements were suitable to a ship of war. She then proceeded 
to Nassau, m the Bahamas, where she was arrested and proceeded 
against under the Foreign Enhstment Act, but ultimately released 
on the ground, amongst others, that there was no evndence of her 
having been transferred to a belhgerent. According to the American 
case, she was then taken charge of by a Confederate officer and pro¬ 
ceeded to Green Cay, in the Bahamas, where she was equipped as 
a vessel of war, under the name of the Florida; her armament. 


(c) Infra, p. 393. 
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munitions of war and supplies having been brought to her by another 
British vessel which had also cleared from Nassau. Subsequently 
she proceeded to Mobile, a Confederate port, and issued therefrom 
as a Confederate cruiser; committing thereafter extensive depredations 
on American commerce, and being admitted to British ports on the 
footing of a public vessel. In October, 1864, she was seized in Brazilian 
waters by a United States warship, but subsequently lost by collision (d). 
The grounds of complaint in the case of this vessel were: (1) that 
she was fitted out and equipped within British jurisdiction, and left 
Liverpool with the intent to cruise against the United States; (2) that 
she had been specially adapted to warlike uses within British territory, 
(3) that Great Britain had reasonable ground for believing in such 
facts and intent; and (4) that Great Britain had failed both to prev'ont 
her original departure and to seize her on her re-entry into British 
ports. It was also contended that the responsibility for the acts 
of the Florida carried responsibility for the acts of three vessels, the 
Clarence, the Tacony, and the Archer, which had been fitted out and 
manned, and used by her as tenders, and which had also made captures 
of American vessels. 

(iii) The Shenandoah .—^This vessel was originally a British merchant¬ 
man known as the Sea King. During the civil war she was purchased 
by the Confederate authorities, and in October, 1864, left Liverpool, 
nominally for Bombay, In fact she proceeded to Funchal, in 
Madeira, where she was transformed into a Confederate cruiser under 
the name of the Shenandoah ; her arms and munitions of war having 
been brought out to her by a vessel which had also cleared from a 
British port; whilst some members of her original crew were persuaded 
to enlist. She subsequently proceeded to Melbourne, capturing 
several prizes on the way. When she put into Melbourne, on the 
25th of January, 1865, the United States Consul brought the facts 
under the notice of the authorities, and protested against her reception. 
She was nevertheless received as a public vessel, and allowed to effect 
repairs, and to take supplies and coal. She was also said to have 
enlisted recruits there (e). Against this vessel the grounds of com- 

(d) Supra, p. 348. 

(e) But, according to the British case, open enlistment only occurred in the case 
of four persons, all of whom were proceeded against; a wntten declaration was 
also taken from the captain that no additions had been made to his crew; whilst, 
on the discovery that certain persons had afterwards been secretly put on board 
at night, the vessel was refused further access to British ports. 
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plaint were: (1) that she had been fitted out and armed in British 
territory with intent to carry on war against the United States, Great 
Britain having reasonable ground to believe this, and having failed 
to use due diligence to prevent it; (2) that on coming again within 
British jurisdiction she was not seized but was allowed to depart 
(3) that she received recruits on British territory without due dihgence 
being used to prevent this; and (4) that, in being allowed to effect 
repairs and take in coal and supplies (/), she was in fact permitted 
to make British territory a “ base of operations.” 

(iv) The Georgia. —The Georgia was a British-built ship, originally 
known as the Japan, but was acquired by the Confederacy, and 
subsequently equipped with arms and ammunition brought from 
British territory. She proved, however, wholly unsuited for purposes 
of war, and was subsequently dismantled, and sold whilst in a British 
port to a private purchaser. She was afterwards captured by a 
United States warship, and was subsequently condemned on the 
ground that she had been a Confederate cruiser and was therefore 
incapable of transfer during the war( 5 r). Against this vessel, the 
mam grounds of complaint were: (1) that she had been illegally 
constructed in British territory with intent to cruise against the 
United States; (2) that she had, through lack of due diligence, been 
allowed to depart therefrom; and (3) that she had been afterwards 
received in British ports. 

(v) Other vessels —Claims were also made in respect of the 
Nashville, the Sumter, the Retribution, the Tallahassee, and the 
Chickamauga ; as well as in respect of five other vessels. But as 
to the former group of cases the Court found that there had been 
no breach of duty on the part of Great Britain; whilst as to the latter 
it found that there was not sufficient evidence even to warrant their 
consideration. 

Decision and Award.] (i) Basis, —The award, after pointing out 
that the decision was based on the rules laid down by the Treaty of 
Washington, together with such principles of international law not 
inconsistent therewith as had been found to be applicable by the 
arbitrators, proceeds to lay down several important principles of 
interpretation with respect to the rules embodied in the Treaty. 

(/) This refers to the supplies received at Melbourne. 

(g) See The Georgia, 7 Wall. 32, and p. 195, supra. 
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(ii) Rules of Interpretation. —These were in effect as follows: 

(1) That the “ due diligence ” referred to in the first and third of 
the said rules ought to be exercised by neutral Governments m pro¬ 
portion to the risks to which either of the belligerents may be exposed 
from a failure to fulfil the obligations of neutrality on their part. 

(2) That the circumstances out of which the facts constituting the 
subject-matter of the controversy arose were of a nature to call for 
the exercise on the part of the British Government of all possible 
solicitude for the observance of the rights and duties involved in the 
British proclamation of neutrality of the 13th of May, 1861. (3) That 
the effects of a violation of neutrality committed by means of the 
construction, equipment, and armament of a vessel are not invalidated 
by any commission which the Government of the belligerent benefited 
by the violation of neutrality may afterwards have granted to that 
vessel, for the reason that the ultimate .step by which an offence is 
completed cannot be admitted as a ground for the absolution of the 
offender, and that a consummation of his fraud cannot be used by 
him as a means of establishing his innocence. (4) That the privilege 
of exterritoriality accorded to warships had been admitted into the 
law of nations, not as an absolute right, but solely as a proceeding 
founded on the principle of courtesy and mutual deference between 
nations, and therefore can never be appealed to for the protection 
of acts done in violation of neutrality. (5) That the absence of a 
previous notice cannot be regarded as a failure in any consideration 
required by the law of nations in those cases in which a vessel carries 
with it its own condemnation {h). (6) That m order to impart to any 
.supplies of coal a character inconsistent with the second rule, pro¬ 
hibiting the use of neutral ports or waters as a base of naval operations, 
it is necessary that the said supplies should be connected with special 
circumstances of time, of persons, or of place, which may combine 
to give them such a character, 

(lii) Decisions with respect to particular Cruisers. —(1) With respect 
to the Alabama, four of the arbitrators held that Great Britain had 
failed to fulfil the duties prescribed by the first and third rules of 
the Treaty; for the reason (a) that notwithstanding the official 
warnings and representations of the United States, Great Britain 
had omitted to take effective measures of prevention; (b) that when 


(h) This refers to the British argument; see p. 385, supra. 
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orders for the detention of the vessel were issued they were issued 
too late; (c) that the measures taken for the pursuit and arrest of 
the vessel were imperfect and ineffective; (d) that the vessel was 
on several occasions subsequently admitted freely into British colonial 
ports instead of being proceeded against; and (e) that such a failure 
in due diligence found no justification in the plea of inadequate legal 
powers. The fifth arbitrator, Sir Alexander Cockburn, agreed in 
the result, but attributed the breach of duty to an unfortunate and 
unforeseen accident (i). 

(2) With respect to the Florida, four of the arbitrators held that 
Great Britain had failed to fulfil the duties prescribed by the same 
rules; for the reasons (a) that notwithstanding the representations 
of the United States adequate measures were not taken to prevent her 
construction and original departure from Liverpool; (b) that there 
had been a failure of diligence on the part of the colonial authorities 
respecting her stay at Nassau, her issue from that port, her enhstment 
of men, her supplies, and her armament at Green Cay; (c) that she 
was on several occasions subsequently admitted to British colonial 
ports; and (d) that her acquittal at Nassau did not relieve Great 
Britain of international responsibility, or her stay at Mobile affect 
any prior responsibility which had been incurred. 

(3) With re.spect to the Shenandoah, the arbitrators unanimously 
held that Great Britain had not failed m her duty under the rules 
prior to that vessel’s entry into the port of Melbourne; but held, 
by a majority, that there had been a failure of duty under the second 
and third rules of the Treaty, respecting the refitment and supplies 
obtained at that port (k). 

(4) With respect to the Tuscaloosa, the Clarence, the Tacony, and 
the Archer, the arbitrators unanimously held that as tenders they 
were governed by the decisions reached with respect to the vessels 
to which they acted as auxiliaries. 

(5) With respect to the Retribution, three of the arbitrators—and 
with respect to the Georgia, Sumter, Nashville, Tallahassee, and 
Chickamauga, all the arbitrators—held that there had been no default. 

(6) With respect to the other cases it was held unanimously that 
they should be excluded from consideration for want of evidence. 

(i) Moore, Int. Arb. iv. 4159. 

{k) Count Sclopis found, as a fact, that a large number of men bad been enlisted, 
and, as a matter of law, that the large supplies of coal amounted to a preparation 
for a hostile expedition: Moore, Int. Arb. iv. 4177; but see p. 369, supra. 
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(iv) Question of Damages .—It was held by three arbitrators that 
damages in respect of the cost of the pursuit of the Confederate cruisers 
could not be awarded inasmuch as such costs were undistinguushable 
from the general expenses of the war. It was held by all the arbitrators 
that damages in respect of the prospective earnings of the vessels 
destroyed could not properly be made the subject of compensation 
for the reason that such earnings were dependent on future and 
uncertain contingencies. It was also decided that interest should 
be allowed and that it was preferable to award a gross sum by way 
of compensation rather than to refer the matter for subsequent assess¬ 
ment. On this basis four of the arbitrators awarded to the United 
States a sum of $15,500,000 in gold, to be paid by Great Britain 
in full and final satisfaction of all claims referred to in the Treaty. 
The amount so awarded was duly paid over by the British Government 
to that of the United States in September, 1873 (1). 


This arbitration was in many respects unsatisfactory. The tribunal itself 
was not well constituted; two of the foreign arbitrators being wholly 
unfamiliar with English, and the British and American representatives being 
really advocates, whilst some of the arbitrators, at any rate, appear to have 
had an imperfect conception of their duties. The course of procedure followed 
was not strictly judicial, inasmuch as in some cases the questions at issue 
appear to have been considered before, instead of after, the argument of 
counsel. Finally, both the rules of the Treaty of Washington which governed 
the arbitration, and the rules of interpretation adopted by the tribunal, are 
loosely expressed, and on some points, indeed, scarcely intelligible. Not¬ 
withstanding these defects the arbitration may be said—both from the 
gravity of the issues involved, the dignity of the Powers parties to it, and 
above all, its far-reaching influence as a national example—to constitute a 
distinct epoch in the history of international organisation. Nor does it 
possess merely an historic interest, for the rules of the Treaty on which it 
was based have, with some modification, now been adopted as a part of the 
conventional law of nations (rn); whilst both the cases presented by the parties 
and the rulmgs of the Court touch on a great diversity of questions still 
retaining importance. 

With respect to the correctness of the decision, it seems unquestionable 
that, under the rules accepted by Great Britain as governing the arbitration, 

(l) This was effected by a purchase of redeemable bonds, forming part of the 
United States debt. For this a coin certificate was issued by the United States 
Treasury to the bankers who acted for the British Government. This certificate 
was endorsed to the order of certain British ofiScials, and was then endorsed by 
the latter to the order of the United States Secretary of State, and by the latter 
to the Secretary of the Treasury. 

(m) See H. C , XIII., 1907, Arts. 6, 6, 8; and p. 399, infra. 
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some indemnity was due to the United .States; although the amount of 
direct damage sustained by the latter appears to have been greatly over¬ 
estimated, whilst the claims for indirect damages were wholly unwarrantable. 

In the occurrences giving rise to the dispute, the British Government was 
probably actuated throughout by an honest desire to mamtain its neutrality 
according to existing standards (n). But it was hampered in its action by 
the lack of legal powers adequate to occasions then novel in their character; 
it was often ill served by its local agents, acting sometimes at a great distance, 
and under the influence of a popular feeling in favour of the Confederacy, 
which was itself largely attributable to the unfriendly and aggressive policy 
previously pursued by the United States towards Great Britain; whilst its 
own action was often characteristically dilatory and slipshod. In accepting 
the rules prescribed by the Treaty of Washmgton, moreover. Great Britain 
submitted to be tried by a new standard, which, although not unjust in itself 
and now generally accepted, yet represented a distinct advance on neutral 
responsibility as previously understood. Indeed, the United States 
Government itself appears subsequently to have admitted that it apprehended 
serious risk if it were required, in a maritime war in which the United States 
were neutral, to observe the same rules of neutral duty as those which it 
sought to enforce against Great Britain (o). It is also significant that the 
United States afterwards proposed to treat these same rules as being merely 
temporary rules adopted for the guidance of a special Court, and as not 
binding, even on the parties themselves, in future cases (p). The case for 
the United States, as presented to the Court, was conceived in the bitterest 
spirit (g), and also comprised many charges which must have been based on 
imperfect information or wantonly exaggerated (r); a fact which appears to 
be often ignored even by British writers. 

The principle issues of law involved in the arbitration were shortly these:— 
(1) The United States contended in effect that “due diligence’’ was to be 
measured by the ability of the party exercising it, the exigencies of the case, 
and the magnitude of the results of negligence. The British view was that, 
except where more precisely defined by usage or agreement, it must be 
measured by the amount of care usually employed by a civilised Government 
m matters affecting its own security or that of its citizens. The Court, m its 
interpretation of rules (1) and (3), held that it meant a diligence “ in exact 

(n) On some occasions, indeed, the United States expressed a high appreciation 
of the measures adopted; and a similar conclusion is suggested by the testimony 
of Mr. Adams, the United States Minister in London; see Moore, Int. Arb. i. 662. 

(o) See Wharton, Dig. ni. 651. 

(p) This on the pretext that they had not been submitted for acceptance to 
other maritime Powers. Such, at any rate, appears to be the position taken up 
by Mr. Fish m his letters to Sir E. Thornton of the 8th of May and the 18th of 
September, 1876, as communicated by President Hayes in his message to the 
Senate of the 13th of January, 1879; see Wharton, Dig. iii. 649; and Moore, Int. 
Arb. 670. 

(q) It was spoken of by the British representative as aiming “ to pour forth the 
pent-up venom of national and personal hate.” 

(r) See, by way of illustration, p. 391, supra. 
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proportion to the risks to which either of the belligerents may be exposed 
from a failure to fulfil the obligations of neutrality ” (s). This probably 
means no more than that diligence, in order to rank as “ due,” must increase 
in proportion to the apparent risks; a principle which is not in itself 
unreasonable, so long as it is limited to risks apparent at the time when the 
performance of the duty is in question. But even so, it touches only on one 
aspect of the subject, and still leaves open the question of the measure of the 
diligence in other respects. It is, however, impossible, whether in inter¬ 
national or in municipal law, to define with any exactitude the measure of 
diligence required in varying circumstances and conditions. In municipal 
law, judicial decisions and supplementary rules often serve to mark more 
clearly the measure of diligence required in particular cases; but, outside 
these cases, the vague standard of “ reasonable ” care or diligence still obtains; 
and has to be applied in practice by reference to existing conditions and 
prevalent standards of conduct. Much more is this so in international law, 
where these supplemental agencies have only recently come into operation. 
Here, then, “ due diligence ” must be taken to mean that degree of v-igilance 
and care which may be expected from a well-ordered State which is at once 
alive to its responsibilities and wishful to fulfil them, and the Government 
of which is endowed with powers adequate to their discharge in circumstances 
reasonably likely to occur. And if the question should arise before an inter¬ 
national tribunal, that tribunal would, it seems, be equally bound to apply 
this abstract rule in the light of current standards and prevalent conditions (t). 
In relation to the neutral duties with which we are here concerned, these are 
defined by the Hague Convention; whilst, in the performance of them, the 
neutral State is required only to apply such vigilance as the means at its 
disposal permit (u). This has the effect of modifying—although seemingly 
only as regards a particular class of States (x )—the customary rule otherwise 
applicable. But, subject to this modification, the question, what constitutes 
due diligence in the discharge by a State of its international obligations, may 
still arise, and must then, it is conceived, be determined in accordance with 
the principles mdicated above. (2) With respect to the bearing of municipal 
law on international obligations, the United States contended that the duty 
of a neutral State was to be measured by the rules of international and not 
of municipal law (y). Great Britain, whilst admitting this generally, yet 
contended that in estimating the action of a Government, some regard should 
be had to the measure of its powers under the municipal law so long as these 

(«) A summary of the various comments passed on this subject by writers of 
authority will be found in Moore, Int. Arb i. 671, 

{t) It was probably an appreciation of the difficulty of applying this principle 
in a community of States, that led Great Britain to fall back on the contention 
that due diligence should be measured by the care usually employed by a Govern¬ 
ment in matters affecting its own secunty or that of its citizens. 

(u) See H. C., XIII., 1907, Art. 25; and p. 399, infra. 

(x) Ibid. 399; although even here the question may arise as to what constitutes 
“ vigilance by a State in the use of the means at disposal.” 

{y) Even though citable against the enacting Power; infra, p. 438. 
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were not glarmf;Iy deficient. In the result the Court ruled that the insuffi¬ 
ciency of legal powers afforded no justification for failure to exercise due 
diligence. And this ruling is certainly correct, in so far as it asserts that 
defects of local law cannot in general be accepted as an excuse for or even 
in extenuation of the non-fulfilment of international duties (2). At the 
same time, the duty in such cases is not an absolute duty of prevention, but 
merely a duty to use due diligence to prevent a violation of neutrality, and 
will be discharged if powers sufficient to meet cases ordinarily likely to occur 
in practice are both given and used. (3) The United States contended that 
the effect of the issue of a commission to a vessel constructed and fitted out 
in violation of neutrality did not, at any rate in the existmg circumstances, 
protect her on subsequently commg within the neutral jurisdiction. To this 
Great Britain replied that the acknowledged exemption from the local 
jurisdiction of a vessel bearing the commission of a recognised belligerent 
could not be withdrawn—at any rate, without previous notice. The Court 
finally held that the effects of such a violation of neutrality were not 
invalidated by the issue of a commission by the offending belligerent; although 
this ruling cannot be regarded as a correct statement of the law (a). (4) The 
United States contended that an undue supply of coal to a belligerent might 
afford evidence of the use of neutral territory as a base of operations. To 
this Great Britain replied that the use of neutral territory as a base of 
operations meant a continuous use, or a use both as a point of departure and 
return. The Court docs not appear to have held Great Britam responsible 
for the acts of any vessel by reason merely of supplies of coal. But in the 
case of the Shenandoah it held that the occurrences at Melbourne, on one 
occasion only, amounted to a use of that port as a base for the preparation 
of a hostile expedition (6); whilst it also lays down the general rule, that 
supplies of coal, in order to constitute a violation of rule 2 of the Treaty, 
must be connected with special circumstances of time, persons, or place, 
which may combine to give them that character. The questions of the supply 
of provisions and coal, and of repairs, are, however, now regulated by the 
Hague Convention (r); whilst that of the conditions under which undue 
supplies will support a charge of the use of neutral territory as a base of 
operations has already been considered (d). (5) On the question of damages 

the Court pronounced against the indirect claims; it further disallowed the 
claims for the costs of pursuit of the Confederate cruisers; thus leavmg only 
the claim for direct losses arismg out of the destruction of the vessels and 
their cargoes as the subject of award. The Court also refused to admit 
prospective earnings (e) as a proper basis for computation of losses; and 
disallowed double claims, as by owner and insurer; but allowed interest 
as an element in the award of a sum in gross. 

(z) See vol. i. 224. (a) Infra, p. 402. 

(6) The award refers only to rules 1 and 2, but this was the opinion expressed by 
the President, supra, p. 393, n. (k) 

(c) Infra, p. 421. 

(d) Supra, pp. 375, 376. 

(e) Or “ gross ” as distmet from “ net ” freights. 
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General Notes. — Construction or Fitting Out of Vessels of War in Neutral 
Territory : (i) The Earlier Law. —Although under the earlier law a neutral 
State might not itself supply ships of war to a belligerent (/), it was under 
no obligation to prevent its subjects from doing so; and at a time when 
privateering still prevailed, and when the line between ships adapted and not 
adapted for war was not so clearly drawn as now, the sale of such vessels 
by neutrals to belligerents was of common occurrence. If, in such a case, the 
neutral seller engaged to deliver the vessel outside neutral territory, he took 
the risk of its capture and condemnation as contraband of war. If, on the 
other hand, it was transferred to a belligerent agent in neutral territory, the 
purchaser took the risk of its capture as enemy property. Subject to these 
risks it was equally open to the neutral either to sell a vessel already built, or 
to agree to build a vessel for the purchaser, and this without in either case 
involving his State. But if a ship adapted for war was not merely constructed 
and sold m neutral territory, but was there furnished with a commission and 
also with a crew and armament sufficient to enable her to engage in hostilities 
on quitting neutral territory, then the territorial Power beeame involved, 
since such a proceeding was regarded as the preparation in neutral territory 
of an mstrumentality of war, which it was bound to prevent. And this rule 
may be said to have obtained as between States not otherwise bound until 
the latter part of the nineteenth century (g), or, as some think, until the Hague 
Convention of 1907 {h). 

(ii) Formation of a New Usage. —Meanwhile a new usage—the effect of 
which was to require the neutral State to prohibit the construction or outfit 
in and the despatch from its territory of ves-sels of war intended for the service 
of either belligerent—emerged and developed, and finally took shape as law. 
This usage appears to have had its origin in the municipal ordinances of some 
of the smaller Italian States, which, during the latter part of the eighteenth 
century, made it a penal offence to sell, build, or arm, within their territories, 
vessels of war for cither belligerent (t). This example was subsequently 
followed by other States, such as the United States in 1793, and Austria in 
1803. Similar rules, although in a more developed form, were embodied 
in the United States neutrality legislation of 1794 and 1818 (ik), and in the 
British Foreign Enlistment Act, 1819; and became, at any rate in the former 
country, the subject of an extensive judicial interpretation (Z). This fact, 
added to the manifest need of some such rule in the conditions of modern 
maritime war—a need greatly emphasised by the events of the American 
civil war—subsequently led other maritime Powers, such as France, Denmark 
and Holland, to amend their municipal laws in the same direction, by 
forbidding the equipment or armament within their territories of vessels of 

(/) Supra, p. 362. {g) Infra, p. 399. 

(h) See Hall, § 224; and p. 399, infra. 

(i) Hall, §211. 

(ifc) Infra, p. 433. 

(1) A summary of these decisions will be found m Wheaton (Dana), n. 215, at 
643; Atherley-Jones and Bellot, Commerce m War, 483—493. 
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war intended for the service of either belligerent (m). In the Alubanui 
controversy this incipient custom was accepted by Great Britain as bemg 
internationally obligatory, at any rate as to the matter in dispute (n); whilst, 
as the result of the Geneva arbitration, the rules on this subject, as formulated 
by the Treaty and as interpreted and applied by the tribunal, became the 
subject of a widespread juristic discussion. In 1875 a rule to the effect that 
a neutral State is bound to see that other persons do not within its ports or 
waters put vessels of war at the disposition of the belligerents, was adopted 
also by the Institute of International Law. In 1898, during the Spanish- 
American war the new usage was recognised and acted on both by the British 
and other Governments (o). In this way the usage in question may probably 
be said, at any rate before the close of the nineteenth century, to have ripened 
into an obligatory custom {p). 

(ill) Existing Law .—Neutral responsibility in such cases is now regulated 
by the H. C., XIII., 1907, which wdl probably set the standard of international 
duty for the future, although still requiring at some points to be supplemented 
by reference to the customary law. By Art. 8 a neutral Government is 
bound to employ the means at its dispo sal to prevent the fitting out or arming 
of any vessel within its jurisdiction which it has reason to believe is intended 
to crui.se or engage in hostile operations against a Power with which it is at 
peace; and is also bound to display the same vigilance to prevent the 
departure from its jurisdiction of any vessel intended to cruise or engage in 
hostile operations which has been adapted in whole or in part, within the 
said jurisdiction, to warlike use. This reproduces rule 1 of the Treaty of 
Washington, with the substitution of the expression “ is bound to employ 
the means at its disposal ” for “ is bound to use due diligence.” This makes 
the responsibility of the neutral Government contingent on ability. But the 
ability referred to is, it is conceived, only an ability as to material means, 
and would not therefore cover a failure arising out of the non-bestow’al of 
adequate legal powers; the restrictive words being designed mainly m the 
interest of minor Powers not possessing adequate means of repression against 
a powerful belligerent. For the rest, the actual measure of vigilance required 
to be shown by a State in the employment of the means at its disposal is still 
left undefined, and must continue to be ascertamed according to the principles 
and methods previously applicable (q). And this obligation, whatever its 
scope, will arise whenever a neutral Government has reasonable ground for 
" believing ” that a vessel so fitted out or armed is “ intended ” to cruise or 
engage in hostile operations against the other belligerent. The “ belief ” 
must be on the part of the neutral Government; whilst the “ intention ” 
must be on the part of those who have control of the vessel within the neutral 

(m) As to the scope of these regulations, see Hall, § 226. 

(n) Supra , p. 382. 

(o) The British Government, for instance, prevented two vessels building in the 
United Kingdom for Brazil, but which had really been purchased by the United 
States, although before the war, from leaving British territory: see Moore, Digest, 
vii. 861. 

( p ) But see Hall (4th edit., 1894), 639. 


{q) Supra, p. 396. 
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territory. To constitute such an intention, however, there must be an 
expectation, arising out of present circumstances and dealings, that the 
vessel IS to be so employed; and not a mere surmise that she may eventually 
be so employed as the result of further dealings or transactions (r). Such an 
intention may, as we shall see, often be deduced from the character and 
structure of the vessel, although this is far from being conclusive in all cases. 

But Hall suggested that “ the character of the vessel ” and not the “ intent ” 
of the neutral trader should be the controlling factor. As Fenwick says, 
“ under the new rule it is no longer a question of the intent of the person 
arming and equippmg the vessel, but of the intent of those for whom the 
vessel IS being so armed and equipped. In other words the probable 
destination or use of the vessel is made the test as to whether it should be 
permitted to leave port, irrespective of the intent of the shipbuilder or 
temporary owner. The old distinction between the animns vendendi and the 
animus belhgerandi is thus done away with ” («). 

Presumptions attaching to different Classes of Vessels —The rule contemplates, 
apparently, only vessels capable of being used for “ fighting ” or “ cruising ” 
In applying it, however, we need—especially in relation to the question of 
proof of " intent ” or “ belief ”—to distinguish three classes of vessels. 
(1) There are fighting ships proper, in the nature of battleships, cruisers, 
destroyers, torpedo boats, submarines, or aircraft carriers. Inasmuch as 
vessels of this character are easily distinguishable by their special design, the 
construction of any such vessel in neutral territory, and in time of war, to 
the order of an individual, or otherwise than to the genuine order of a neutral 
State (t), would afford a presumption of intent, of which the territorial Power 
would be bound to take cognisance. 

In 1879 the Secretary of the United States held that the shipment to one 
of the belligerents in the war between Chile and Peru of a torpedo launch in 
sections or even as a completed sea-going vessel would not be a violation of 
the neutrality laws. But m 1898 the British Government stopped the 
completion of a cruiser and the departure of a torpedo boat which had been 
purchased by the United States. 

In 1904, however, when two submarines, the Protector and the Fulton, 
were despatched from the United States to Russia, the United States 
Government, on ascertaining the fact, declined to interfere, claimmg to treat 
this as being merely an export of contraband. During the same war, also, 
the German Government permitted the exportation overland to Russia of 
the requisite parts of a number of torpedo boats or destroyers, which were 
afterwards fitted and put together at Libau (u). But all such cases would, 

(r) For a useful analogy. Bee Holman v. Johnson, Cowp. 341; and Lighifoot v. 
Tennant, 1 Bos. & P. 654, referred to in Hobbs v. Henning, 17 C. B. N. S. 817. 

(a) Neutrality law of the Umted States, 119. 

(t) It bemg the duty of the territorial Power to attest this, cf. the case of The 
Ban Righ, vol. i. 358, and as to pretended neutral purchases during the Russo* 
Japanese War, see Takahashi, 486, and p. 362, supra. 

(«) See Hershey, 96. 
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it 18 conceived, now come within the terms of Art. 8, H. G., XIII., 1907. 
(2) Next there are vesaela of a purely commercial type, which are from their 
character and build wholly unsuited for either of the purposes indicated 
above, even though they might be used as colliers or supply ships. As to 
these no presumption whether of “ intent ” or “ belief ” will arise. (3) Finally 
there is an intermediate class, comprismg many gradations, but consisting 
in general of vessels, which, although primarily mercantile in their character, 
may nevertheless from their size and speed be easily adapted for use in war 
as cruisers. During both the Spanish-American War, 1898, and the Russo- 
.lapancse War, 1904—1905, a number of vessels of this type were sold by 
German companies to belligerent purchasers (x). As to vessels of this type— 
and omitting the question of the sale of subsidised vessels which has already 
been discussed (y)—it would seem that a sale to a private purchaser carries 
no presumption of intent to employ the vessel m hostile operations, and that 
in such a case therefore the territorial Power is not bound to intervene, unless 
tliere is some further or more direct proof. But an adaptation of a vessel, 
whether of this or any other type, to warlike uses, within neutral territory 
and whilst a war was being waged, would, it is conceived, create such a 
presumption, and would therefore impose on the territorial Power a duty of 
vigilance in the matter of enquiry and prevention. 

In December, 1914, intelligence having reached the State Department, 
U.S.A., that the Fore River Co. was planning to build a number of submarines 
for one of the Allies, enquiry was instituted, and the company was informed 
that President Wilson regarded such undertaking as a violation of the spirit 
of neutrality. The project was accordingly abandoned. A submarine 
ready for sea, even though carried on another vessel, would appear to be a 
vessel within the Hague Convention, but a submarine in parts and incapable 
when leaving neutral territory of taking the sea would not appear to be 
within Art. 8, although the parts may be so constructed as to show that they 
are eventually intended for warlike purposes and notwithstanding any 
intention by the builder that they should be assembled within another 
jurisdiction and made susceptible of hostile use (2). 

Augmentation of Force of Belligerent Warships .—Rule 2 of the Treaty of 
Washington imposes on a neutral Government the duty of not permittmg 
either belligerent to use neutral jiorts or waters as a base of naval operations, 
or for the purpose of the renewal or augmentation of military supplies or 
arms, or the recruitment of men. The prohibition against using neutral 
ports or waters as a base of operations is, as we have seen, reproduced by 
Art. 5, H. C., XIII., 1907, and although this is only in the form of a prohi¬ 
bition addressed to the belligerent, yet by Art. 25 the neutral State is put 
under a similar obligation to prevent its evasion by the e.xercise of such 
vigilance as the means at its disposal permit. With respect to augmentation 
of force. Art. 18 provides that belligerent warships may not make use of 

(x) See Takahashi, 488. (y) Sup, a, p. 363, 

(2) A. J. I. L. ix. 177—187. 


P.C. 
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neutral ports, roadsteads, and territorial waters for replenishing or increasing 
their supplies of war material, or their armament, or for completing their 
crews; the object being to ensure that a belligerent vessel shall leave neutral 
territory without having in any way added to her fighting force or effective 
power of injury (a). Under the earlier law it appears to have been regarded 
as permissible for a belligerent vessel to ship, even in a neutral port, such a 
number of men as might be necessary to the navigation of the vessel to her 
own country; but this, despite the analogy of repairs, would not be admissible 
under the existing rule (6). 

Duty of Neutrals tn the Enforcement of these Restrictions.—By the Treaty of 
Washington, r. 3, it is declared that a neutral Government is bound to 
exercise due diligence in its ports and waters, and as to all persons within its 
jurisdiction, to prevent any violation of the obligations previously recited. 
This rule is reproduced by Art. 25 of the Convention, whereby a neutral 
Power must exercise such vigilance as the means at its disposal permit to 
prevent any violation of the duties previously described occurring in its ports, 
roadsteads, or waters. Thus the Convention virtually adopts, as a part of 
the written law of nations, all the rules embodied in the Treaty (c). By 
Art 26 the exercise by a neutral State of the rights conferred by the Convention 
shall not be regarded as an unfriendly act by a belligerent who has accepted 
the Articles relating thereto. 

Effed of the issue of a Commission to a Vessel illegally fitted out —The 
Geneva Tribunal, as wc have seen, ruled, m affirmance of the American 
contention, that the issue of a commission by a belligerent Government to a 
vessel fitted out in violation of neutrality, could not be pleaded as a protection 
against acts done in violation of neutrality. Exterritoriality, it was said, was 
not an absolute right, but a proceeding founded only on comity and mutual 
deference, and was revocable in a case where these had been disregarded by 
the belligerent (d). But although exterritoriality in itself is only a mode of 
describing certain privileges and immunities which had their origin in comity 
or convenience, the privileges and immunities now implied are really 
substantive rights, and, as such, they arc no more capable of being revoked 
at will than are the rights of Embassy (e). In such a case, therefore, although 
the neutral State has its remedy against the Government in fault, it would 
seem that it has no remedy, at any rate by way of seizure, against the vessel 
itself, if once the latter has acquired the status of a public vessel. Nor would 
this be affected by the fact of the vessel having been commissioned merely 
by the Government of an insurgent community, provided its belligerency 
had been recognised; for this in itself is an acknowledgment of capacity to 

(а) As to the apparent inconsistency between this Article and those which 
allow a limited supply of provisions, fuel, and repairs necessary for navigation, see 
p. 407, infra. 

(б) Supra, p. 366. The Appam, infra, p. 416. 

(c) Supra, p. 382, 

(d) Supra, p. 392. 

(e) See vol. i. 306. 



Duties of Neutral States: Prevention. 


403 


answer for conduct connected with the war. At the same time, it would 
be quite open to a neutral State whose neutrality had been violated to forbid 
any further use of its ports to an offending vessel; for such a right—although 
presumed m default of notice to the contrary—may nevertheless be revoked, 
and any protest on the ground of discrimination would bo adequately met 
by proof of the prior violation of neutrality (/). 


TREATMENT OF BELLIGERENT WARSHIPS IN 
NEUTRAL PORTS. 

(i) THE RULE OF TWENTY-FOUR HOURS’ INTERVAL. 

THE CASE OF THE TUSCARORA AND THE NASHVILLE. 

[Bernard, British Neutrality during the American Civil War, 267 (1861—1862) ] 

Case.] In 1861, during the American Civil War, the Nashville, a 
Confederate cruiser, put into dock at Southampton in England for the 
purpose of repairs. Soon afterwards the Tuscarora, a United States 
cruiser, also entered British water.s, and took up her station at the 
head of Southampton Water, some ten miles below the dock. According 
to the neutrality regulations then in force, no ship of war of either 
belhgerent was permitted to leave any British port or waters from 
which any vessel belonging to the other belligerent, whether a ship of 
war or merchant ves.sel, had previously departed, until after the 
expiration of twenty-four hours from the time of such departure. 
Taking advantage of this rule, the captain of the Tuscarora, with the 
aid of timely information furnished by agents in Southampton and by 
keeping his ship in readiness for instant departure, was able to take 
precedence of the Nashville, whenever the latter proposed to leave. 
This had the effect of compelling the local authorities to prohibit the 
departure of the Nashville for twenty-four hours; and before this 
period elapsed the Tuscarora returned to her station. By repeating 
this operation she was enabled for some time virtually to blockade 
the Nashville in British waters. In order to prevent a repetition of 
this proceeding the British Government issued a fresh regulation, 
providing that any war vessel of either belligerent entering a British 


(/) See H. C., XIII., 1907, Art. 9; and aa to the right of exclusion generally, 
supra, p. 393. 

26 (2) 
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port should be required to depart and put to sea within twenty-four 
hours of her entrance into such port, except in cases of stress of weather 
or want of provisions or other things necessary for the subsistence of 
the crew, or need of repairs; in either of which cases she was to be 
required to put to sea as soon as possible after the expiration of 
twenty-four hours. 


To prevent the use of neutral ports or waters by bellifjerent ve.ssels as a 
starting-point tor belligerent operations, various rules have at different 
times been devised. One of these prohibits belligerent warships from lying 
in wait in territorial waters, and avoids all consequent captures (g). Another 
prohibits belligerent warships from using neutral ports for the purposes of 
obtaining information as to enemy vessels likely to arrive and sallying out to 
meet them (h). Another rule, which is of some antiquity, prohibited 
belligerent warships from following an enemy of inferior strength, and especially 
a merchant vessel, out of a neutral port, with a view to attack and capture. 
This was at first enforced, as against public vessels, by exacting an under¬ 
taking from the commander; and, as against privateers, by forbidding their 
departure until after the lapse of an interval of twenty-four hours or even 
longer. Subsequently the latter practice was extended to public vessels, 
and came to be known as “ the twenty-four hours’ rule.” Such a rule was, 
as we have seen, included in the British neutrality regulations during the 
American Civil War; whilst rules similar in etfect, although differing 
sometimes in detail, were adopted in neutrality regulations of most other 
maritime States. Thus, the inqxisition of some such restraint on egress, not 
falling short of twenty-four hours (»), may probably be said to have become 
obligatory. Such a rule, with a definite limit of twenty-four hours, was 
incorporated iii the Suez Canal Convention of 1888 (k), as well as in the 
Treaty of 1901 made between Great Britain and the United States with 
respect to the Panama Canal (/). It has now been adopted, although with a 
limit of “not less than twenty-four hours,” by the H. C, XIIL 1907 (m). 
This rule, with a view to dwtinguishing it from the rule of twenty-four hours’ 
stay next referred to, is now commonly known as “ the rule of twenty-four 
hours’ mterval ” (n). 

(g) Supra, p. 370. 

(A) Infra, p. 431. 

(i) Although optionally longer; infra, p. 439, n. (6). 

Ik) See vol. i. 147. 

(1) Ibid. 149, State Pap. XCIV 46. 

(ot) See Art. 16, p. 420, infra. 

(n) See Westlake, ii. 207; and on the subject generally. Hall, § 231. 
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(ji) RULE OF TWENTY-FOUR HOURS’ STAY: AND 
PRACTICE OF INTERNMENT. 

THE CASE OF THE MANDJUR. 

[Takahashi, 418—429 (1904).] 

Case.] For .some time prior to the outbreak of the Russo-Japanese 
War the Mandjur, a Ru8.sian warship, had been .stationed at Shanghai. 
On or about the 14th of February, 1904, after ho.stilities between 
Russia and Japan had begun, the Chinese Government is.sued neutrality 
regulation.^, which, amongst other things, prohibited the stay of 
belligerent war.ships in Chinese ports for more than twenty-four hours 
except in oases specified Inasmuch as the Mandjur, although not 
coming within these exceptions, neverthele.ss continued her stay, the 
Japane.se Consul-General, on the 19th, requested the Chine.se authorities 
to require her to leave in accordance with the regulations. This 
demand was communicated to the Russian Consul-General, but the 
latter declined to comply with it until he had received instructions 
from his Minister. The matter was further complicated by the fact 
that a Japanese cruiser was alleged to be lying in wait for the Mandjur 
off Woosung. On the 22nd the Japanese Minister at Pekin made a 
new and formal demand that the Chinese Government should proceed 
to disarm and intern the Mandjur if she did not quit Shanghai within 
twenty-four hours, failing which it was intimated that Japan might be 
forced to adopt measures, the responsibility for which would then rest 
with China. This produced its effect on the Chinese Government, and 
the disarmament of the Mandjur was resolved on and carried out. In 
the first instance, a limited disarmament involving only the removal of 
guns and ammunition, but accompanied by an undertaking that she 
should not leave Shanghai during the war, was proposed. But this 
was not approved by Japan; and, after some further negotiation, the 
vital parts of the machinery and the breech blocks of the guns were 
also removed and placed under Chinese control. The crew were sent 
back to their own country under pledge not to engage in hostilities 
against Japan during the war. 

This case illustrates the application of the rule, now generally accepted in 
practice, limitmg the duration of stay of belligerent vessels in neutral ports 
to twenty-four hours; as well as the treatment usually accorded to vessels 
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unable or unwilling to leave within the time allowed. This rule is now 
commonly known as “ the rule of twenty-four hours’ stay.” It is based on 
the need of preventing an abuse of neutral hospitality, and incidentally of 
preventing the use of neutral territory as a refuge from enemy constraint; 
although the latter ought in strictness to be regarded as the subject of a 
separate and independent rule (o). 

The ” rule of twenty-four hours’ stay ” has a much shorter history than 
the “rule of twenty-four hours’ interval ”{p). It was, as we have seen, 
originally adopted by Great Britain in 1862, with the object of preventing an 
abuse of the latter; and was enforced both by Great Britain and the United 
States in subsequent wars in which those Powers were neutral. It was later 
also adopted by other maritime States, such as Italy, Sweden and Norway, 
Denmark, and the Netherlands; but it was not at first formally accepted 
either by France, Germany, or Russia. This rule was likcw ise incorporated 
in the Suez Canal Convention of 1888, and in the Treatj’ of 1901 made between 
Great Britam and the United States with respect to the Panama Canal (q). 
During the Russo-Japanese War, the “ rule of tw^enty-four hours’ stay,” 
with the alternative of disarmament in the event of non-compliance. wa.s 
enforced not only in the case of the Mandjur, but in a number of other cases; 
and this even by Powers which had not previously accepted it (r); although 
in some cases its enforcement appears to have been based rather on the 
propriety of not allowing belligerent vessels to use neutral territory as an 
asylum from enemy constraint than on the duty of merely limiting their 
stay (s). It was also enforced against transports and colliers, as well as 
against warshijis proper (<). Finally, and probably in deference to the.se 
instances, the rule was embodied, although only in a qualified form, in 
Art. 12, H. C., XIII., 1907 (u). Its relation to the rule prohibiting belligerent 
vessels from using neutral ports as an asylum in war will be considered 
hereafter (x). 

(o) hifra, p. 412, (p) Supra, p. 40t. 

(q) See vol. i. 147—150. 

(r) As by Germany against Russian vessels taking refuge at Kiaochow. see 
Takahashi, 447 

(a) In/ra, p. 412. 

(t) As by China, at the instanee of Japan, again.st certain Russian transports 
and colliers which had become separated from the Russian fleet and had taken 
refuge at Woosung, both vessels and crews being detained throughout the rest of 
the war- see Takahashi, 435. 

(u) Infra, p. 420. 

(z) Infra, p. 411, 
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(iii) SUPPLY OF COAL AND PROVISIONS. 

THE CASE OF THE TEREK. 

[Takahashi, 457 (1905).] 

Case.] On the 28th of June, 1905, during the Russo-Japane.se War, 
the Terek, a Russian cruiser, put into the port of Batavia, greatly in 
need of coal and provisions. Under the special regulations is.sued by 
the Dutch Government with re.spect to the use of the ports of the 
Netherlands-Indies during the war, belligerent vessels were forbidden 
to prolong their stay except in cases of necessity for more than twenty- 
four hours, or to take m supplies of provisions or fuel beyond .such an 
amount as might be necessary to carry them to the nearest port of their 
own country, no further supply being permitted within three months (y). 
An application by the commander of the Terek to the Dutch authorities 
for a supply of pro\isions and coal was conceded to the extent allowed 
by the regulations, but an application for an extended supply was 
refused. On the expiration of twenty-four hours it was found that the 
coal taken on board would not suffice for the navigation of the vessel, 
and inasmuch as an e.xtension of time was refused and the commander 
declined to leave the port with so little coal, the vessel was disarmed 
and detained, together with her officers and crew, for the remainder of 
the war. 

The importance of coal in modern naval war necessarily led to some 
restriction being imposed on its supply to belligerent warships in neutral 
ports. The initiative m this respect appears to have been taken by Great 
Britain. Under the neutrality regulations issued in 1862, during the American 
Civil War, the amount of coal to be taken by a belligerent warship in a British 
port was limited to so much as would carry the vessel to the nearest port of 
her own country or some nearer destination, with a prohibition of any further 
supply at either the same or any other British port within three months, 
without special permission. This rule was based on the duty of the neutral 
State to abstain from supplying a belligerent vessel with the means of aggressive 
action; whilst at the same time it enabled her to obtam a sufficient supply 
to reach a home port—a denial of which would virtually have had the effect 
of placing her out of action (z). This example was subsequently followed by 
other Powers; some adopting the British regulation in its entirety, whilst 
others adopted it in substance although with some variation as regards 


(y) Infra, p. 439. 


(z) See Hall, § 221. 
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details. During the Russo-Japanese War, Dreat Britain took the further 
step of denying even a limited supply of coal m cases where a belligerent 
fleet was proceeding either to the seat of war, or to a position or positions on 
the line of route with the objeet of intercepting neutral vessels on suspicion 
of carrying contraband. According to the instructions issued on the 5th of 
August, 1904, to the naval commanders-in-chief, such a fleet was not to be 
permitted to make use in any way of a British port for the purposes of coaling, 
either directly from the shore or even from colliers accompanying the fleet, 
and whether the vessels of the fleet presented themselves at the port at the 
same time or successively; and the same rule was to be applied even to single 
belligerent war-vessels when manifestly bound on a similar errand, except in 
cases of actual distress (a). The French practice, however, was much more 
lax; the belligerents being allowed to take as much coal as would carry 
them to their next port, which was not confined to the nearest home port, 
and this without any limit of time (6) or any limitation on the renew al of 
supplies (c). 

With respect to provisions, the British practice was to limit supiilies to an 
amount required for the subsistence of the crew (d). A restriction on 
revictualling also finds a place on the neutrality regulations of certain other 
States, such as Holland and Brazil. But the restriction does not apiiear to 
have been either definite or obligatory, save in so far as it was implied in the 
duty of preventing neutral ports from being made a “ base of supply ” (e). 

The pressure of these restrictions on the belligerent is, as will have been 
gathered from the case of the Terek, materially increased where supplies, 
whether of coal or provisions, are required to be taken within the time ordinarily 
available for stay, irrespective of special needs, although relaxed in cases of 
damage and stress of weather, and, as regards coal, in cases where it cannot 
by local regulation be taken on board until twenty-four hours have elapsed. 
The practice is now governed by Arts. 14 and 19 of the H. C., XIII., 1907 {/). 

During the war of 1914 both the British and German authorities alleged 
that the warships of the other obtained coal and supplies from American 
ports. Neutral vessels were said to have obtained coal in the Phillipines and 
coaled German warships at sea, and German vessels to have committed the 
same action from ports in the United States. The Government refused to 
limit the supply to merchant vessels, but in March, 1915, Congress armed the 
Customs’ collectors with power to withhold clearance papers from any vessel, 
American or foreign, suspected of carrying fuel, arms, men or supplies to any 
belligerent warship or tender under penalty of fine or imprisonment. In the 
Pacific both British and German warships, having made a practice of obtaining 

(а) See Pari. Pap. Russia, 1905 [Cd. 2348]. 

(б) Except where a warship is accompanied by a prize. 

(c) A laxity which gave rise to much dissatisfaction during the Russo-Japanese 
War: see The Diana, Takahashi, 453. 

(d) See the Instructions issued in 1898 and 1904, p. 431, infra. 

(e) Supra, p. 376. 

(/) See p. 420, infra. 
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sufficient coal from Chilean ports to take them home, remained for weeks in 
those waters and then returned for more. Accordingly the Chilean Govern¬ 
ment limited the amount to what was sufficient to take them to the nearest 
port of a neighbouring neutral country with a coal depot. British and 
German merchant vessels had also obtained large supplies of coal on the 
pretext of returning to Europe and then coaling belligerent warships at sea. 
This practice the Chilean Government regarded as a violation of the spirit, if 
not the letter, of the Hague Convention, and consequently the supply was 
limited to their ordinary needs, and if bound for Europe they were required 
to furnish guarantees that the larger supply would be used exclusively for 
such a voyage. Vessels coaling belligerent warships at sea were treated as 
auxiliaries and ordered to leave Chilean ports within twenty-four hours or 
to suffer internment. 

UjKin the entry of the commercial submarine Deutschland in July, 1916, 
into American ports, Great Britain and France protested on the ground that 
it was potentially a war vessel. This contention would appear to be 
unfounded. 


(iv) REPAIRS. 

THE CASE OF THE LENA. 

[Takahashi, 455; Hershey, 207 (1904).J 

Case.] On the 11th of September, 1904, during the Russo-Japanese 
War, the Lena, a Rus.sian auxiliary cruiser, which had been previously 
engaged in cruising against Japanese commerce in the Pacific, put 
into San Francisco harbour greatly in need of repairs to her engines 
and boilers. Inasmuch as the effecting of the repairs would have 
meant a restoration of the fighting power of a vessel which was at 
the time virtually out of action, the Japanese Government instructed 
its Minister at Washington to bring the matter under the notice of the 
United States Government and to request that appropriate measures 
might be taken without delay. The United States Government 
thereupon directed that the vessel should be inspected and the question 
of repairs reported on by the naval authorities. It having been 
ascertained that the repairs would take some six weeks to effect, and 
the vessel being unable to put to sea without them, the commander of 
the Lena himself admitted that the vessel must be disarmed, and 
requested that the repairs should be allowed on this condition. On 
the 15th the President accordingly issued orders directing that the 
Lena should be taken into the custody of the naval authorities. In 
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the result the vessel was first disarmed under official supervision, and 
thereafter repaired, but held in custody until the end of the war, the 
captain also giving a written guarantee that the vessel should not 
leave until after the conclusion of peace. The officers and crew were 
put on parole not to leave the United States territory during the war, 
unless some other understanding as to their disposal should be reached 
between the Government of the United States and both the belligerents. 

It appears that some of the Russian officers broke their parole; 
but on the demand of the United States they were ordered to return 
and reduced in rank by way of punishment. 


Under the customary law, belligerent warships m neutral ports were 
commonly allowed to effect such repairs as were nece.ssary to navigation, but 
not repairs or structural alterations which added to their fighting strengtli [g). 
Having regard to the rule which prohibits any increase in the fighting power 
of a vessel, the allowance of repairs, even within these limits, is sometimes 
criticised as illogical, for the reason that navigability and seaworthiness are 
equally indispensable to naval action; but the allowance of repairs of a non- 
niilitary kind is really founded on the exigencies of life at sea, and is in 
practice probably acceptable to both belligerents (h). 

Under the earlier conditions of maritime war, the distinction between what 
we may call civil and military repairs was not hard to draw, but with the 
increasing complexity of the mechanism of warships its application became 
at once more diflScult and more rigid. So, in the Lena, the right of repair 
was held not to cover repairs which, although primarily of a civil kind, were 
yet such as to involve the restoration of the vessel as a fighting unit. And 
although, in the case of repairs necessary to navigation and not of so extensive 
a character, an extension of the ordinary period of stay is usually granted, 
yet this will not extend to repairs against injuries sustained in battle. So 
when in June, 1905, the Russian cruisers Aurora, Oleg and Zamtehug entered 
Manila after the battle of Tsushima greatly in need of repairs, and sought an 
extension of time for this purpose, the requisite permission was refused, on 
the ground that time cannot be given for the repair of injuries received in 
battle. They were all detained until the close of the war (i). The question 
of repairs is regulated by Art 17, H. C., XIII., 1907 (k). 

In the war of 1914 the German gunboat Qeier m a more or less broken-down 
condition, but still able to keep the sea, entered the port of Honolulu and was 
allowed three weeks in which to effect repairs and depart, or yield to internment. 

(sr) See Westlake, ii. 210; Taylor, 690. 

\h) Infra, p 419. 

(t) Although both in this and the previous case the internment was not probably 
a disadvantage to the weaker belligerent. Japan appears to have been satisfied 
with this and not to have pressed for disarmament; see Takahashi, 452. 

{k) See p. 421, infra. 
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Her commander chose the latter. Its tender or auxiliary was also mterned 
upon the precedent of The Tuscaloosa. The same fate attended the entry 
of the Prinz Eitel Friedrich into the port of Newport News, which was allowed 
fourteen working days for repairs with an additional twenty-four hours for 
departure, and the cruiser Kronprinz Wilhelm, which was allowed six days 
with an additional twenty-four hours. The repairs, however, to the latter^ 
were not to cover damage sustained in military service (i). 

In the case of the Cormoran and the Prinz Eilel Friedrich there appears to 
have been a similar breach of parole to that in the case of the Lena, save that 
only one of the officers concerned returned to Germany, and none of them 
seem to have returned to the United States of America (wi). 


(v) ASYLUM IN NEUTRAL PORTS. 

THE CASE OF THE ASKOLD AND GROZOVOI 

[Takahashi, 429-^35 (1904).] 

Case.] On the 13th of August, 1904, the Russian warships Askold 
and Grozovoi, after having been defeated in a naval engagement, sought 
refuge in the port of Shanghai. As these ves.sels showed signs of 
prolonging their stay beyond the time allowed by the Chinese neutrality 
regulations, the Japanese Consul-General demanded that the Chinese 
authorities should either take .steps to jirocure their immediate 
departure or di-sarm and intern them This demand was notified to 
the Russian Consul-General, but the latter refused to comply on the 
ground that the ve.ssels had a right to remain until repairs had been 
effected As it appeared that these repairs were of an extensive 
character, the Japane.se Minister at Pekin was instructed to protest 
against Chinese ports being used by R«.ssian vessels as an asylum 
after defeat and for the purjjoses of repairs enabling them to resume 
their belligerent operations; and to demand that they should be 
required to leave at once, or, if actually unseaworthy, then that they 
should be given two days within which to effect the necessary repairs 
with the alternative of being dismantled and interned if they failed to 
leave. The Chinese Government wavered; now demanding the 
departure of the vessels in deference to Japanese pressure, and now 
extending the time for departure in deference to the insistence of the 

(l) Hyde, ii. § 860, Gamer, ii. § 563. 

(m) Bellot in Pitt-Cobbett, 4th edit., p. 486, Garner, u. § 563. 
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Russian Consul-General; but on the 23rd of Augu.st a further extension 
of time was granted. 

Japanese Circular and Ultimatum.] On the 25th of August the 
Japanese Government—anticipating m view of what had occurred 
that it might be compelled to resort to measures of force, and having 
regard to foreign intere.sts at Shanghai—thought it neces.sary to add ress 
to the Powers a circular note. This, after reciting the facts, pointed 
out that Japan could not be expected to submit to the continuance of 
a condition of things which con.stituted a menace at once to her 
belligerent rights and her commerce, and that she might therefore find 
herself forced to take action, the re.sponsibility for which would rest 
with China. This was followed on the 26th by an ultimatum to China, 
requiring that (1) the disarmament of the vessels should be commenced 
forthwith; (2) all arms and ammunition, together with the essential 
portions of their machinery, should be landed and placed under Chinese 
control; (3) the Russian flags should be hauled down, (4) no repairs 
affecting the fighting capacity of the vessels should be permitted; 

(5) the vessels so disarmed should be placed m the cu.stody of the 
Chinese authorities and under no condition allowed to depart, and 

(6) the crews should be interned by China till the end of the war. After 
some further controversy with respect to the crews, China in substance 
complied with these demands, and detained the ves.se]s and crews 
until the conclusion of peace, the latter being interned in various 
Chinese Treaty ports having Russian consulates. 


On principle it would seem that where a belligerent warship seeks the 
shelter of a neutral port as a protection against enemy constraint or capture, 
both the vessel herself and those on board should, like a fugitive force 
on land (n), be subject to internment; and this without the benefit of stay, 
supplies or repairs otherwise permissible. But, so far, no such restriction has 
been imposed; probably for the reason tliat the intent to seek shelter from 
attack would often be difficult to prove, and such a rule might lead to friction 
between neutrals and belligerents. Nor do the provisions of the H. C., Xlll., 
1907, appear to countenance any such distinction (o). Nevertheless, even 
under the existing law, the fact of the neutral port having been sought by a 
belligerent vessel after an engagement with the enemy, will put the neutral 
State under an obligation even more stringent than usual to see that the 
ordinary neutrality regulations are closely observed, and to disarm and 


(n) Supra, p. 371. 


(o) See Pearce Higgins, 471. 
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intern any vessel overstaying her time or unfit to take the sea. And this 
appears to have been the position taken up by Japan as a belligerent, and for 
the most part conceded by neutral Powers during the war. So, when the 
Russian warships Czarevitch and Novik, with several smaller vessels, took 
refuge on the 10th of August, 1904, after a naval engagement, in the German 
port Kiaochow, the Novik, which was seaworthy, was ordered to leave within 
twenty-four hours, whilst the Czarevitch and other vessels, which were 
unseaworthy, were disarmed and interned together with their crews till the 
end of the war (p). The same course was taken by France, although only 
after some delay, in the case of The Diana, a Russian cruiser which in similar 
circumstances took refuge at Saigon (q). 

During the war of 1914 Sweden, Norway and the United States interned 
(terman warships and their auxiliary vessels, which failed to depart within 
the twenty-four hours or other prescribed tinic. 

Owing to the protests of the Allies to neutral States, some of the latter 
issued special regulations for the use of their territorial waters by submarines (r). 
Bv a decree of the 13th of October, 1916, Norway “ forbade belligerent 
submarines to traverse Norwegian waters except in case of emergency, 
when they must remain upon the surface and fly the national flag.” Merchant 
submarines might enter in daylight upon the surface and flying the national 
flag (s). With the exception of certain specified passages, Sweden by the 
decree of the 19th of June, 1916, c.xcluded war submarines from territorial 
waters within three nautical miles under jicnl of being attacked without 
warning (t). 

Spam by a decree of the .3(tth of June. 1917, prohibited belligerent 
submarines ” from navigating m waters within the jurisdiction of Spam and 
from entering Spanish ports.” Neutral submarines might enter upon the 
surface, fl>mg the national flag (u). 


RECEPTION OF PRIZES INTO NEUTRAL PORTS. 


THE CASE OF THE TUSCALOOSA. 

[Papers relating to the Treaty of Washington, i. to iv. (1872) ] 

Case.] In 1S63, during the American Civil War, the Conrad, a 
United States merchant ves.sel, wa.s captured by the Alabama, and 
thereupon converted into a tender to the latter vessel; an officer and 
crew with two small gums being put on board, and her name changed 

(p) Takahashi, 447. 

\q) Hershey, 204, Hall, § 231. 

(r) Hall, § 231, A. J. I. L. 1915, ix. Sp. Sup 241. 

(«) A. J. I. L. 1916. Sp. Sup. 342. 

(t) Pari Pap. 1917 [Cd. 8478]. 

(u) For the origin of internment, see 7 Mi 



414 Reception of Prizes into Neutral Ports. 

to the Tuscaloosa. In this character the Tuscaloosa afterwards put 
into Table Bay. The United State.s Consul protested against her 
admission on the ground that she had not been regularly condemned, 
and that, as a prize, her admission into British ports was prohibited 
by the neutrality regulations. The Attorney-General of the Colony, 
however, held that having received her armament from a duly 
commissioned vessel, and being commanded by a duly commissioned 
officer, she was entitled to be treated as a public vessel. After the 
Tuscaloosa had left, the opinion of the British Law Officers was taken 
on the subject. This opinion was to the efiect (1) that the vessel had 
not ceased to have the character of a “ prize ” merely by reason of 
what had been done; and (2) that the allegations of the United States 
Consul should have been communicated to Captain Seraraes and an 
enquiry held; whilst (3) it was also sugge.sted, as a matter deserving 
consideration, whether, if the vessel wa.s still an uncondemned prize, 
the exercise of any further control over her by the captors should not 
have been prohibited. On the subsequent return of the Tuscaloosa 
to Table Bay she was seized by the Colonial authorities; but on the 
protest of her commander, and m deference to an opinion of the Law 
Officers that the seizure could not be upheld in view of her previous 
recognition as a public vessel, orders were issued for her restoration. 
She, however, remained in the custody of the local authorities until 
the end of the war, and was then handed over to the United States 
Although Great Britain was ultimately held responsible by the Geneva 
Tribunal for the acts of the Tuscaloosa, as tender to the Alabama {x), 
the question now under consideration was not specifically dealt with. 


Under the customary law, it was quite open to, although not obligatory on, 
a neutral State to admit prizes taken by a belligerent, whether from neutrals 
or from enemies, into its ports; and also to allow the captor to deposit them 
there pending condemnation and sale; so long only as this privilege was 
extended to both belligerents alike, and no prize jurisdiction was exercised 
in neutral territory. In fact, however, this was often prohibited or restrained 
under the municipal regulations of particular States. But if no such restriction 
was imposed, then on admission to the neutral port both prize and crew were 
entitled to the protection of the flag of the captors, and were exempt from 
the neutral jurisdiction {y), unless it could be shown that the prize had been 


(*) Supra, p. 388. 
(y) See vol. i. 270. 
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captured in violation of the neutrality of the territorial Power ( 2 ). The 
practice of admitting prizes to neutral ports, save in cases of distress, is, 
however, bad in principle and undesirable in the neutral interest. It is bad 
in principle, for the reason that the captor, in being allowed to carry his 
prize into a neutral port prior to condemnation, is granted its shelter for 
property which does not yet belong to him (a); that, in being allowed 
to exercise control over the prize and the captured crew, he is virtually 
allowed to continue an act of war m neutral territory; and, finally, that in 
being allowed to deposit his prize there, he is enabled to set the prize crew 
free and thus by use of neutral territory add to his military strength (b). It 
IS also undesirable in the neutral interest, in so far as it exposes the territorial 
Power to the risk of armed conflicts occurring in its ports betw'een the captors 
and the crew of the captured vessel. It was probably in deference to these 
considerations (c) that m the latter part of the nineteenth century the practice 
of admitting prizes into neutral ports came to be greatly restricted by municipal 
regulation; some States prohibiting altogether the bringing m of prizes 
except in cases of distress; others excluding them from certain ports; whilst 
others again admitted them but restricted their stay to twenty-four hours 
and forbade their sale. The British rule, which was first adopted in 1861 
and followed in subsequent wars, was to exclude them altogether (d). A rule 
limiting their stay to twenty-four hours also finds place in the Suez Canal 
Convention of 1888, and the Panama Canal Treaty of 1901 (e). But the 
usage was not sufficiently long established or uniform to have become 
obligatory. 'I'he admission of prizes into neutral ports is now regulated by 
Arts 21 and 22, H. (’., XIII., 1907 (/), which, whilst adopting exclusion as 
the normal rule, yet recognises a discretionary exception in favour of prizes 
brought into neutral ports to be sequestrated pending the decision of a Prize 
(’ourt; an exception which is also bad in principle and contrary to the trend 
of previous usage. But if destruction were to be permitted, sequestration 
in a neutral port would appear to be preferable. 

( 2 ) See Hall, § 227; Westlake, li. 213; and a.s to the calidity under the English 
prize law of a sentence of condemnation passed on a prize Ijing in a neutral port, 
p. 259, supra. 

(«) Supra,]) 281; but see Hall, § 227. 

(b) Hall, § 614. 

(f) At any rate, m the later period, for the earlier restrictions were directed 
rather against privateers, see Westlake, 11 . 214. 

(d) As to the practice of other States, see Westlake, 11 . 214; Hall, § 227; 
Taylor, 699. 

(e) See vol. 1 . 147, 150. 

(/) See p. 422, wfra ; B. F. S. P. XCIV. 46. 
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THE APPAM. 

[243 U. S. 124; 337 Sup. Ct. 37; Scott 858.] 

Case.] On the 15th of January, 1916, the British S.S. Appam was 
captured without resistance off the West Coast of Africa by the Grerman 
cruiser Moewe. The Appam was then 1,590 miles from Emden, the 
nearest German port; 130 from Punchello, the nearest available port; 
and 3,051 from Hampton Roads, to which she was brought by 
Lieut. Berg and a prize crew. Upon arrival on the 1st of February, 
Berg presented his commission from the commander of the Moewe to 
bring the Appam to the nearest American port and there to lay up, 
and on the following day the German Ambassador informed the State 
Department of the intention, under alleged Treaty rights, to stay m 
an American port until further notice, and requested that the crew of 
the Appam be detained in the United State.s for the remainder of the 
war. In his claim for the recovery of the Appam, the owner alleged 
that holding and detaining the vessel in American waters was a 
violation of the law of nations, of the laws of the United States and 
of their neutrality The respondents alleged that the Appam was 
brought as prize by a prize master, in reliance upon the Treaty of 
1799 between the United States and Prussia, by Art. 19 of which 
“ the vessels of war, public and private (i.e , privateers) shall carry 
freely wheresoever they please, the vessels and effects taken from 
their enemies ”, that by the general principles of international law 
the prize master was entitled to bring his ship into the neutral port 
under these circumstances, and that the length of stay was not a matter 
for judicial determination, and that proceedings had been instituted 
in a proper Prize Court of competent jurisdiction in Germany for 
condemnation of the Appam as a prize of war; and averred that the 
American Court had no jurisdiction. The District Federal Court 
found m favour of the owner, and held that the German Government 
had lost all legal claim when Lieut Berg brought her into neutral 
waters with the intention of laying her up indefinitely, and that a prize 
vessel could not legally be brought into neutral waters without a convoy. 

Judgment.] Upon appeal to the Supreme Court, Mr. Justice Day,, 
in delivering the opinion of the Court, said there were three decisive 
questions: (1) Was the use of an American port under the circumstances 
a breach of the United States’ neutrality under the principles of 
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international law ? (2) Was such use ju.stified by the existing Treaties ? 
(.3) Was there jurisdiction and right to condemn the Appam and her 
cargo in a Court of Admiralty of the United States ? 

It was familiar international law that the usual course after capture 
of the Appam would have been to have taken her into a German port, 
where a Prize Court of that nation might have, if it so determined, 
condemned the vessel as prize of war Instead of that, the vessel was 
neither taken to a German port, nor to the nearest port accessible of a 
neutral power, but was ordered to, and did proceed over a distance of 
more than three thousand miles, with a view to laying up the captured 
ship in an American port. 

It was not the purpose to bring the ve-ssel there within the privileges 
universally recognised m international law, i.e , for necessary fuel or 
provisions or because of stress of weather or necessity of repairs, and 
to leave as soon as the cause of such entry was satisfied or removed 
The purpose for which the Appam was brought to Hampton Roads, 
and the character of the ship were emphasised in the order to 
take lier to an American port and there lay her up, in a note from 
the German Ambassador . and in a telegram from the German 

Government stating “ Appam is not an auxiliary cruiser hut a prize 
Therefore she must be dealt with according to Art 19 of Prusso- 
American Treaty of 1799 The above-mentioned .A.rt 19, authorises 
a prize ship to remain in American ports as long as she pleases Neither 
the ship nor the prize crew can therefore be interned nor can there be 
question of turning the prize over to English." 

In view of these facts it was manifest that the Appam was not 
brought there in any other character than as a prize, captured at sea 
by a cruiser of the German navy, and that the right to keep her here, 
as shown in the attitude of the German Government and in the answer 
to the libel, was rested principally upon the Prusso-Amencan Treaty 
of 1799 

The principles of international law recognised by this Government, 
leaving the Treaty aside, will not permit the ports of the United States 
to be thus used by belligerents. If such use were permitted it would 
constitute the ports of a neutral country harbours of safety into which 
prizes, captured by one of the belligerents, might be safely brought 
and indefinitely kept. 

From the beginning of its history the United States had been careful 
to maintain a neutral position between warring Governments and not 

27 
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,0 allow the UM- ... v.o)»..<.n ol tho ol.hfialwnM of I„y. 

nor to pern,,, owl, u.o Iwyood the Defosslties ,.m...)! frow the iwnh 
of tho seas nr tho noressitics of such vessels .is to seaworfhmess, 
provisions and supplies. 

The practice of the United States had consisfi'iitly been to prohiliit 
the use of its ports by belligerent war vessels This was shown by 
declarations of Washington in 1793, and by the jirovisions of (he 
neutrality Acts of 1794 and 1818, and was einjiliasised by the U S 
(lovernraent in its attitude at the Hague Conference of 1907 At that 
Conference, the United States, while accepting Aits 21- 22 of the 
Convention dealing with this matter, refused to .idln-re to Ait 2.3, 
which provides that a neutral power may allow ]>ii/es to enter its fioits 
and roadsteads, whether under convoy or not, when they are brought 
there to be sequestrated pending the decision of a Prize Court It 
was clear therefore th.it prizes could only be brought into American 
ports under circumstances recognised by international law^—iinse.i- 
worthiness, or want of fuel or provisions, and prizes, whether under 
convoy or not. could not enter those, ])orts to be sequestrated pending 
the decision of a Prize Court ft was true no e.xpress interdiction of 
the entry of prizes had been proclaini<-d, luit wh.itever privileges niiglit 
•mse from that eiicumstance, it would not w.irrant an attempt to use 
.1 United States port ,is a place in which to stori* prizes indetinitely 

Art. 19 of the Treaty of 1799 a])plied only to prizes brought in by 
belligerent vessels of war, and did not authorise the laying iqi of ])rizes 
in United States jiorts (ff) 

The contention that the Ccrrn.in Piizc Court .done had jurisdietion 
to determine the fate of the Appam was unsu.stainalile The vessel 
was in an American port and within the jurisdiction of the Uistnet 
Court, which had as,sumed to determine the alleged violation of neutral 
rights, with power to dispose of the vessel accordingly Tho foreign 
tribunal under such circumstances could not oust the jurisdiction of 
the local Court, and thereby defeat its judgment Tlu; violation of 
American neutrality was the basis of the jun.sdietion and the Admiralty 
Courts might order restitution for a violation of such mnitrality. 

The decree for the restoration of the Appani to its owner was therefore 
affirmed 


ig) Art. 19 of the Treaty did not include .i prize brought in by a prize crew 
The words are- “ The vessels of war, public and private, shall freely carry where¬ 
soever they please the vessels and effects taken from their rnemies ’ It was 
renewed by Art 12 of the Treaty of Washington, 1828 



Rkckption of Prizes into Neutral Ports. 


419 


"rhi.s caso il)ii.strat4‘s the fieneral rule that, apart from some Treaty between 
the parties or adherenee to Art. 23 of the H. C. XIII., a belligerent is not 
entitled to bring, or send in, prizes into a neutral port with the intention of 
storing them there until thc' eonelusion of peace. It also decides that where 
the rrs is within neutial teintoiy or territorial waters, the Courts of .such 
territori ]K)sse.ss jiii isdictioii to enquire and determine the rights of the parties 
and to make restitution accordingly (/i) 


Cknuiai. Notes .ddwission oj JidhgereTit Wnrships into \eulral Ports .— 
Another great difference between land and 8e<i, warfare is that, whilst the 
land forces of a belligenmt may not ordinarily be received in neutral territory 
pxecqit on condition ol being disarmed and interned, belligerent warships may 
not on]\ enter neutral ports, but may also take fuel and .supplic's and effect 
repair.s there, and em]ilov the licensed jiilots of the territorial Power in their 
passage through neutral waters, without m any way involving the neutral 
State, .\rt. 11. H. (' XIII . llMt7. The reason for this difference lies in the 
fact that the shelbu of neutral territory in land warfare is almo.st invariably 
sought under the pressiiii' of siijicriof force; w’hilst in soa. warfare it is treated 
as an ordinarv incident of navigation A neutral State is not mdec'd bound 
to open its ports to belligerent warships, except in I'ases of distre.ss; and may 
close them either in whole or fiart if it thinks fit and gives proper iiotiee of 
its intention (?1 So, in IH.'iS, Austria closed the port of Cattaro; in 1H62 
(Jn-at Hritam c lo.sed the ports of the Bahama Islands, whiKst in 1904 Sweden- 
.Xorway similarly closed a number of its poits and fjords, to the c^ntry of 
belligercmt warships. But in default of notice a right of entry, with all 
consecpient jirivileges so far as these are consistent with war, will be presumed 
The use of neutral ports by belligerent warships is, however, subject to certain 
restrictions which arise m part under the general law and in part under the 
Icx-al neutrality regulations; some being obligatory, whilst others are Icift 
to the- discretion of the territorial Power subject only to this being cxerci.sed 
impartially 'Phese restrictions, .so far a.s they arise on the customary law, 
have already been consideri*d, but it still remains to see how far they have 
been declared or modified by Convention. 

Limildlion on Sumbers .—Prior to 19U7, there was no limit to the number 
of belligeic-nt war.shijis which might be prcjsent at the same time m a neutral 
jiort. although such a limit wtis sometimes imposed alike in time of peace and 
war bv niunieipal regulation. By Art. 15, H. C, XIII , 1907, unless the? law.s 
of a neutral Power otherwise provide, the number of warships lielonging to 
one belligerent which may be in one of the ports or roadsteads of that Power 
simultaneously shall not exceed three. The terms of the Article, however, 

(h) See, generally, Hyde, ii § 862, Bellot, The Appam, 2 Grot. Soc. 11; Hall, 
§ 226, Burchard, A. J, I. L,,vol. 11. 270; Coudert, ibid. 302; and for the decree 
of condemnation in the Hamburg Prize Court, ibid. 872. 

(i) See vol. i. 261—264. 
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leave it open to the neutral Power to allow the presence of a larger number 
of vessels, whilst they are consistent with the refusal ot access to any. 

Duration of Stay .—The “rule of twenty-four hours’ stay,” which was 
previouslj' the subject of some conflict in practice (k), is now embodied in 
H. C Xtll., 1907, although only in a form which greatly impairs its effect. 
Art. 12 provides: That in default of special provisions to the contrary in the 
laws of the neutral Power, belligerent warships shall not remain in the ports, 
roadsteads, or territorial waters of the said Power for more than twenty-four 
hours, except in cases covered by the Convention. By Art. 13, if a Power 
which has been informed of the outbreak of hostilities learns that a warship 
of a belligerent is in one of its porta or roadsteads or in its territorial waters, 
it must notify the said ship to depart within twenty-four hours or within the 
time prescribed by the local law {1). By Art. 14, a belligerent warship may 
not prolong its stay in a neutral port beyond the tunc permitted, except on 
account of damage or stress of weather, and must depart as soon as the cause 
of the delay is at an end. But these regulations are not to apply to warships 
devoted exclusively to religious, scientific, or philanthropic purposes (m). 
This Convention appears to represent a compromise between the conflicting 
views of Powers such as Great Britain and the United States, which had 
previously adopted the rule of twenty-four hours’ stay, and those which had 
not, such as France, Germany and Russia (n). Its general effect is to 
establish the rule of twenty-four hours’ stay as the normal requirement, to 
which no I'.xccption can be taken by either belligerent, but at the same time 
to leave it open to a neutral Power to make other regulations if it thinks fit. 
But such regulations must, like all other regulations affecting the position of 
belligerent warships in the ports of the signatories, be notified to the 
Netherlands Government for communication to the contracting Powers; 
Art. 27; and must apply equally to both belligerents. Art. 9. In the future 
the rule of twenty-four hours’ stay, although made discretionary by the 
Convention, will probably be generally adopted in practice, notwithstanding 
some reservations made by particular Powers (o) The extension of stay 
contemplated in the case of repairs would not, it seems, properly extend to 
the repair of injuries received in battle, or repair.s so extensive as to involve 
a restoration of the fighting power of a vessel which was at the time completely 
disabled (p). 

Time and Order of Departure .—“ The rule of twenty-four hours’ interval ” 
has likewise been adopted by the same Convention Art. 16 provides. 
(1) That when warships belongmg to both belligerents are present simul¬ 
taneously in a neutral port or roadstead, a period of not less than twenty-four 

(k) Supra, p 405. 

(Z) This was probably intended to meet such cases as that of the Mandjur, supra. 

{m) See p. 164, supra. 

(n) See Pearce Higgins, 470. 

(o) Germany, for instance, signed the Convention under reservation of Arts. 12 
and 13. 

( p) Supra, p. 407. 
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hours must elapse between the departure of a vessel belonginfi to one 
belligerent and the departure of a vessel belonging to the other. (2) That 
the order of departure shall be determined by the order of arrival, unless the 
vessel that arrived first is so circumstanced that an extension of stay is 
permissible (3) That a belligerent warship shall not leave a neutral port or 
roadstead until twenty-four hours after the departure of a merchant ship 
flying the flag of its adversary (q). The Convention thus settles definitely 
the question of the order of departure, as to which there had previously been 
some diversity of practice. 

Supplies of ('oal and Provisions, -yilith respect to supplies of coal and 
provisions. Arts. 19 and 20 provide in effect- (1) That belligerent warships in 
neutral ports or roadsteads may only revictual so as to bring their supplies 
up to peace standard (2) That such vessels may similarly ship only sufficient 
fuel either to enable them to reach the nearest |)ort of their own country, or. 
in the case where the neutral Power has adopted this method of determining 
the supply of fuel, to fill up their bunkers built to carry fuel, with liberty, 
however, to extend their stay for this purpose in cases where the local law, 
as in the case of Italy, ])rohibits the taking of coal until twenty-four hours 
after arrival. (3) That belligerent warships which have already shipped fuel 
in a port belonging to a neutral Power maj' not within the succeeding three 
months replenish their supply in a port of the same Power (r). With respect 
to coal the rule is, it will be seen, less stringent (s) than that previously 
followed by countries such as Great Britain and the United States, and does 
not, like the later British rule, exclude altogether a supply of coal for aggressive 
action (t). No provision is made for an extension of time for the purpose of 
revictualliiig, or even for coaling, except in the ease where the neutral 
regulations forbid coaling until twenty-four hours after arrival (w). The 
restrictions imposed by the Convention on the supply of coal would appear 
to apply equally to oil in cases where that is used for fuel. 

Execution of Repairs .—On the question of repairs. Art. 17 provides in 
effect: (1) That belligerent warships in neutral ports or roadsteads may 
only carry out such repairs as are absolutely necessary, and may not in any 
manner whatever add to their fighting force. (2) That it shall rest with the 
local authorities of the neutral States to decide what repairs are necessary, 
and that these shall be earned out with the least possible delay. These 
provisions «apply only to neutral ports and roadsteads, and not to other 
territorial wati-rs, where the effecting of repairs, although difficult to accom- 
pli.sh, would for the iiio.st part be beyond the control of the territorial Power. 

(q) Although a merchant vessel may, if it chooses, follow a warship without any 
such interval being interposed. 

(r) Great Britain and Japan signed the Convention under reservation of Art. 19, 
and Germany of Art. 20. 

(s) That is, in view of the alternative given. 

(t) Supra, p. 407; although there is no saving, as under the British regulations, 
for cases of “ special permission.” 

(m) As to the course of discussion on this point, see Pearce Higgins, 476. 
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By implication it would seem that an extension of stav i-s permissible for 
effecting of repairs in the case where these are necessarv to navigation. 

Reception of Prizes tn Neutral Ports .—On the question of the adiiiussiori ot 
prizes into neutral ports. Arts. 21, 22 and 23 piovide in effect. (1) That a 
prize may only be brought into a neutral port on account of unseaworthmess, 
strc.ss of weather, or want of fuel or provisions, and that in the lattei 
cireum.stance.s it must leave as soon as the justification has come to an end. 

(2) 'I'hat if it does not, the neutral Power must order it to leave at once, and 
failing compliance must employ the means at its disposal to teli'asi' the prize 
with its ofiitcrs anil crew, and intern the crew put on board b\ the captor 

(3) 'I'hal a neutral Power must similarly release a i>u/e entering its ports 
without such justifieatiem (4) I’hat a neutral Powii may. nevertheless, 
allow prize.s to eiitei its ports and roadsteads, whether under loiivov or not, 
in cii.’-es wlure they are merely brought there to be seijuestr.vted jiending the 
decusion of a Prize Court. with a coasequent right to have the prize taken to 
another of its ports if it so desires In such cases, if the prize is under convoy 
of a warship the prize crew of the captor may go on board the convoying 
ship, whilst if not under convoy they are to be left .it liberti (x) 'I’he effect 
of these jirovj.sions is to affirm generally the practice ot iion-adiiii.s.sion except 
m cases of distress, and to sanction formallv the e.xereisi by the neutral State 
of all consequent authority. At the same time the general rule is gre.itly 
({ualdu'd 111 effect by the permission granted to the neutral State to allow 
prizes to be deposited in its ports jiending the decision ot the Prize Court of 
the eajitor By adopting this qualification the Convention virtually iirolongs 
a practice which is in itself vicious, and which would otherwise probably liave 
come to be barred by custom; and thi.s, apparently, w ithout anv compeiis.itory 
advantages of a tangible kind [t was originally adojited with a vii'w to 
enabling an agreement to be reached on the question of the destruction of 
neutral prizes and should strictly have lapsed with the failure of this 
agreement. It was, however, sought to retain the right of admission as being 
likely to render less freejuent the destruction of prize.s by a belligerent captor 
having no home port near at hand; although the fact of such admission 
being discretionary on the part of the neutral renders this doubtful, whilst 
III any ca.se the existence of such a right may eonceivablv lead to fi letiori 
between neutrals and belligerents, see Pearce Higgins, 47S. 

During the war of 1914, German cruisers in the Pacific brought their prizes 
into Chilean ports, situated m islands far from the mainland, and, holding 
them there for seven or eight days, transhipped eoal and provisions from the 
prizes to their own vessels The Chilean Government protested that such 
action w.is contrary to H. C XIII, and in reply to the French Note demanding 
reparation iiointed out the difficulties w'lth which it had to contend, owing 
to the distance of the islands from its coast, and asserted that it had e.xercised 
due diligence by taking all measures w’lthin its power and theiefoie could not 
be held responsible for violations which it had been unable to prevent But 

(*) The crew of the captured vessel, if on board the prize, are apparently left to 
the operation of the earlier law. 



Rkception of Prizes into Neutral Ports. 


423 


although <i neutral is not chargeable with a duty which is incapable of 
performance, it may not invoke the inherent weakness of its local institutions 
and laws to justify its failure to observe international obligations {y). 

PemtUy for Infringement of Neutral Hegulatton,s.—X]Mn from the remedies 
available for more serious violations of neutrality, which have already been 
considered ( 2 ), special remedies are provided by Art. 9 for breaches of or 
non-compliance with the local neutrality regulations So, it is provided 
that if a belligerent waiship ha.s previously failed to c onfoi m to the regulations 
of a neutral Power, or has violated its neutrality the vessel may be forbidden 
foi the futuie to entei its jKirts or roadsteads, a eoiiiHC which, despite some 
coiitian ojiinion. appc'ais to have been yirevioiisly permissible (a), Again, 
b\ Art 24, if a iK'lligerent warship, after notification, fails to leave a neutral 
poit when It IS not entitled to remain, the neutral Power may take such 
measiiies as it max deem necessary to render the ve.ssel incapable of jmtting 
to sea so long as the war lasts, the commanding offieei la'ing even requned to 
facilitate the execution of such measures In such a case the officers and 
crew must likewise be detained, cither on the vessel itself, 01 on any other 
vessel, 01 on land, subject to a sufficient number of men bemg left on board 
to look after the vessel, and may for this puijiose be subjected to all necessary 
restiaints, although the officers may be left at liberty on giving their word 
not to leave neutral territory without permi.s.sion. The ipiestion of internment 
a practice which was, as we have seen, earned out with no little seventy 
(luring the Russo-Japane.se War ( 6 )—is thus left by the Convention in the 
discretion ot th(' neutral, which is so far a defect; although pressure on the 
part of the other belligerent will probnblj serve in general to ensure its 
exercise. The Convention, however, now settles definitely that the officers 
and crew of a vessel interned must also be detained, which, although clear in 
principle, had formerly been a subject of controversy (r). It is also expressly 
declared by Art 26 that the exercise by a neutral Power of any of the rights 
conferred thereby shall not be considered aa an unfriendly act by a belligerent 
who has accepted the articles relating thereto. In cases of sufficient gravity 
the remedy of expulsion will also be open to the neutral, although m practice 
a weak neutral is naturally indisposed to attempt to enforce this against a 
powerful belligerent. 

(y) Garnei, 11 ,' 166 , citing .Alvare/., e. 9; Hyde. 11 . § 88:1 

(z) Supra, p 956 

(a) See vol, i 271, and supra, p 402. 

(b) Supra, p 405 

(r) .See .lupia, pp 339,409,412, and Takahashi, 434, 482 
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LOANS TO AND VOLUNTARY SUBSCRIPTIONS IN AID OF 
BELLIGERENTS. 

AN OPINION OF THE LAW OFFICERS OF THE CROWN, 1823. 

[Phillimore, in. App. 928.] 

Questions Submitted.] In 1823 the Law Officers of the Crown (d) 
were consulted by the British Government with respect to the legality 
of subscriptions or loans by neutral subjects in aid of a belligerent— 
apparently on the occasion of a proposed loan in aid of the Greek War 
of Independence. The questions submitted were (1) Whether 
subscriptions for the use of one of two belligerent States by individual 
subjects of a nation professing and maintaining a strict neutrality 
between them were contrary to the law of nations, and constituted 
such an offence as the other belligerent would have a right to consider 
as an act of hostility on the part of the neutral Government ? 

(2) Whether—assuming that such individual voluntary subscriptions 
in favour of one belligerent would give just cause of offence to the 
other—loans for the same purpose would give the like cause of offence ? 

(3) And, if not, where the line should be drawn between a loan at an 
easy or mere nominal rate of interest or with a previous understanding 
that interest would never be exacted and a gratuitous voluntary 
subscription ? 

Opinion.] The opinion given was as follows: (1) Subscriptions of 
the nature alluded to, for the .support of one of two belligerent States 
again.st the other, entered into by individual subjects of a Government 
professing and maintaining neutrality, would be inconsistent with that 
neutrality and contrary to the law of nations. At the same time the 
other belligerent would not have a right to consider such subscriptions 
as constituting an act of hostility on the part of the Government, 
although they might afford just ground of complaint if carried to any 
considerable extent. (2) With respect to loans, these, if entered into 
merely with commercial views, would not, according to the opinion 
of writers on the law of nations and the practice hitherto prevalent, be 
an infringement of neutrality. (3) But if, under colour of a loan, a 
gratuitous contribution was afforded without interest or with merely 

(d) Sir R. Giffftrd, Att.-Gen.; Sir J. S. Oopley, S.-G.; and Sir C. Robinson, K A. 
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nominal interest, then the matter would be governed by the .same 
principle as that applicable to voluntary subscnption.s 


In elfect, the Law Officers considered that, by the law of nations, loans by 
neutral individuals to either belligerent were permissible if made purely in 
the way of business; but that voluntary subscriptions in aid of a belligerent 
were strictly illegal, although not to be regarded as a ground of offence 
internationally unless carried to any great extent. This i.s probably a correct 
statement of the existing law. 

'I'he legality of loans or subscriptions on behalf of belligerent States under 
the municipal law would appear, according to the English and American 
cases, to depend primarily upon whether the transaction is opposed or not 
to public policy, which depends on its legality under the law of nations. 
Hence loans made purely in the way of business, being internationally 
permissible, are not contrary to public policy, and are therefore valid (e); 
whereas voluntary subscriptions in aid of one belligerent, being a cause of 
offence to the other and tending for this reason to involve the State in foreign 
complications, are illegal (/). Loans to insurgents, if the insurgent 
Government has been recognised by the lender’s Government as independent, 
or even as belligerent, would be equally valid with those made to a belligerent 
State, since this amounts to a recognition of capacity to do all acts that 
can be lawfully done in carrymg on the war, of which the raising of loans is 
one(g); whilst voluntary subscriptions would of course be illegal But an 
advance of money, whether by way of loan or subscription, to unrecognised 
insurgents, in arms against a friendly Government, would be internationally 
improijer, because loans for promoting an insurrection cannot be regarded as 
coming within the range of commercial business or as being free from political 
motive (h), and would for this reason be illegal also in municipal law (»). 


General Notes. —Loans by Neutral IndivtduaLs to Belligerent Slates .—It 
would be a breach of neutral duty for a neutral Government cither to make 
or promote or guarantee a loan of money to either belligerent (k). Some 


(e) The English and American cases deal, for the most part, with the question 
of loans to insurgents. In Ynsarrt v. Clement, 10 Moo. C. P. 317, there is, indeed, 
dictum questioning the legality of loans to a belligerent State, whilst in Kennetl v. 
Chambers, 14 How. 38, the question is left open, but the dictum in the former case 
IS merely obiter, and the true principle appears to be that suggested in the text 
(/) See an opinion by the same Law Officers of the 21st of June, 1823, where, 
however, it is admitted that a criminal prosecution, as for a misdemeanour or 
conspiracy, would scarcely be likely to succeed; Hallcck, li. 164. 

(g) See Kennett v. Chambers, 14 How. 38; Taylor, 191. and vol. i. 62. hut see 
also Westlake, li 218. 

(A) See Westlake, ii. 218, Wharton, Dig. iii. p. 608. 

(t) See De WiUz v. Hendricks, 9 Moo. C. P. 586, Scott, 892, Yrisarri v. Clement, 
11 Moo. C. P. 308; Thompson v. Powles, 2 Sim. 194; Kennett v. Chambers, 14 How. 
38; Scott, 893; Phill. iii. App. 930. (k) Supra, p. 363. 
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writers incline to the \iew that such loans are also illegal if made by neutral 
individuals, and should on that ground be prohibited bj neutral (lovern- 
nwenta (/). But so far as relates to loans of a purely cotntnercial kind, this 
view appears to find no warrant either in principle or in current usage. From 
the standpoint of principle, a neutral State is under no obligation to interfere 
with the commercial dealings of its subjects with either belligerent, unless 
the\ involve either a participation in some specific act of war or an illegal 
use of neutral territory (»t); and this lule applies et(uallj to dealings in 
money as in other commodities (w) Noi could such an obligation, even if it 
existed, be adequately discharged bj a neutral Goveinment, for the reason 
that such loans could, at any rate in cases where there vias no public issue, 
be cllectcd by methods incapable of detection (o). From the staiidjioinl ol 
current usage, the legality of such loans is equally unquestionable So, in 
1S42, the (loverninent of the United States, m replv to a protest made bv 
Mexico, stated that ' as to advances made b^ individuals to the Government 
of Texas (p), the Mexican Governineiit hardly needs to be informed that 
there is nothing unlawful m this so long as Texas is at {xniie with the United 
States; and that there are things which no Government undertakes to 
picvent " {q) In IS.'>4. a Russian loan was piibliciv issued m Amsterdam, 
Berlin, and Hamburg, and this in spite of some protest on the part of 
France (/) In 1871), both a French loan and a part of the North (Jernian 
loan were i.ssued in London In 1904. Japane.se loans were issued m London 
and Beihn, and Russian loans m Pans and Berlin, without m either case 
provoking anj remonstrance. But although such loans are permissible 
luider the existing law, and although it would lx- obviously undesirable to 
attempt to interfere with dealings of a purely piivate character, it is probable 
that the general adoption of a rule prohibiting the “ public issue ” of loans 
on behalf of a belligerent might serve both to curtail the duration of wars 
and in some cases perhaps even to prevent their oceuirence. But such an 
arrangement could only be reached by way of international agreement, 
and would then be binding only on the parties (s). 

During the neutrality of the United States in the war of 1914, vast sums 
were raised there by the belligerents, chiefly by Great Britain and her Allies. 
The Department of State, indeed, stated in reply to the American bankers, 
that ‘ there is no rea.son w hy loans should not be made to the Governments 

(1) See Bluntschh. ^ 768, Calvo, ji 1060, Phillimore, iii. 247; Halleck, ii. 163. 

(w) Supra, p. 398, infra, p. 606. 

(n) Subject, of course, to the risk of seizuie ax contraband if taken in 
transit. Gold and silver m com or bullion, together with paper money, destined 
for the use of a Government department or its armed force.s, are ab.solute contra 
band: see the Declaration of London, Art 33 

{o) Sec Hall, § 216 

(p) M'hich at that time had been recognised as mdeiiendent. 

(q) See Taylor, 67.6, Hall, § 216 

(r) As to the Confederate loan issued in England, see p. 387, supra, and Moore, 
Int. Arb i. 620. 

(s) On the subject generally, see Hall, ^ 216, Westlake, ii 217, Uppenheun, 
11 ^ 3.52, Moore, Digest, § 1311. 
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of bulliffpient nations, but in the judgment of this tiovernrnent loans 
Aineru'an bankers to any foreign nation which is at war is inconsistent with 
the true spirit of neutrality.” Large numbers of the American jicople might 
■■ become partisans with a material interest in the success of the particular 
belligerent whose bonds they held.” The difficulty was overcome by 
belligerents establishing credits in the United States foi the purchase of 
supplies 'Po this system no objection was raised (t) 

GiJU and Voluntary Contributions —For a neutral State knowingly to allow 
contributions to be raised within its territory on behalf of either belligerent 
would undoubtedly be a breach of neutral duty in the i ase ol international 
war, .iiid a bieaeh of diit\ even in the ease of a civil war or insuriection; 
for siuh contributions can only have a political object and cannot be justified 
bv the prineiiile of treedoiu of commerce (u) Nevertheless thev are hard 
to detect, and the dut\ of a neutral State in this regard is not one of absolute 
prevention, but only a duty ol using all reasonable* vigilance for the purpose 
of jireventioii Heme if contributions on behalf of either belligerent are 
promoted by means of ain public organisation or appeal it will be its duty 
to intervene Hut if onlv privately promoted—in which case they would 
probably be limited to belligerent subjects or .some small body of neutral 
sympathisers such contributions would probably pass unnoticed, and 
could not be regarded as a cause of complaint against the neutral Govern¬ 
ment ( r) 'Phe furnishing of funds b\ jn'raons resident in a neutral State* on 
behalf of the sick and wounded, or in relief of suffering on either side, is not 
a bre.K'h of neutrality, and in lecent wars this has been freely permitted (y). 
At the same time, even in this ca.se, the official instrumentalities of the neutral 
State ought not to be lent or used for this purpose (z). 


SATIONAL SEUTRALITY LAWS. 

(i) GREAT BRITAIN. 

REG. V. JAMESON AND OTHERS. 

[[1890J 2 y. B. 425 ; 65 L .1. M. C. 218.] 

Case.] In December, 1895, a con.siderabie force of the liritish South 
Africa Company’s armed police, under the command of Dr. Jameson, 
concentrated at Mafeking in British Bechuanaland, near the we.stern 
frontier of the then South African Republic. Subsequently, in 

(t) Hyde, u § 869; Garner, ii. § 559. 

]») For instances in the Russo-Japanese War, see Hershey, 80. 

(x) More especially as the amount would probably be insignificant. This, it is 
conceived, is the meaning of the words “ carried to any considerable extent,” 
used in the opinion above cited, p. 424. (y) See Moore, Digest, vii. 977. 

/z) For examples, see Hershey, 81, Takahashi, 4.55 
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response to an appeal for aid from British residents in Johannesburg^ 
who alleged that their lives and property were in danger from the 
Boers, Jameson and some 800 volunteers crossed the frontier and 
marched in arms on Johannesburg. Orders to return were sent both 
from London and Capetown, but were disregarded The Transvaal 
Government, having succeeded partly by threats and partly by 
promuses of reform in averting a rising at Johannesburg, despatched a 
strong force to meet the raiders, and after a sharp contest forced them 
to surrender The prisoners were afterwards handed over for punish¬ 
ment to the British Government Jameson and other leaders of the 
movement were thereupon brought to England, and were subsequently 
indicted under sects 11 and 12 of the Foreign Enlistment Act, 1870. 
Sect 11 provides that “ if any person within the limits of 
H.M dominions, and without the licence of Her Majesty prepares or 
fits out any naval or military expedition to proceed against the 
dominions of any friendly State, every person engaged in such 
preparation . shall be guilty of an offence and punishable by 
fine and imprisonment or either”, whilst sect, 12 provides for the 
punishment of accessories. Various objections to the applicability of 
the Act in the circumstances of the case (a) were taken on behalf of the 
accused but ultimately overruled (A). The accused were finally t ncd 
at bar, and having been found guilty, were sentenced to various terms 
of imprisonment 

The Summing up.J Lord Russell of Killowen, C.J., referred to 
the general character and object of the Foreign Enlistment Act It 
was, he pointed out, an expre.ssion by municipal law of the international 
obligations of the country Its provi.sions were directed towards 
enforcing the strict neutrality of the Queen’s subjects, and aimed at 
preventing the use of any part of the Queen’s dominions as a base of 
hostile operations, not only against a Power at war but with which 
the country was at peace, but abso against the .sovereignty or territorial 
integrity of a foreign Power not then at war. It was, in fact, a partial 
expression of that duty which every .sovereign State owes to every 
other, VIZ., to use all reasonable efforts to prevent its subjects from 

{a) Mainly under sect 2, which provides that it shall extend to all British 
possessions, and sect. .3, which provides it shall take effect there as from the date 
of proclamation. 

(6) The rulings in law were given in part in the Queen’s Bench Division on 
motion to qua^ the indictment, in part by the Court at bar, and in part as 
directions to the jury. 
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violating international obligations. The proof of such an offence 
under .sect 11 was complete if it was shown that a person, without 
licence of the Crown, and in a place where the Act was in force, either 
prepared or assisted m the preparation of a military or naval expedition, 
with the intent that it should proceed against the dominions of a friendly 
State, whether in fact it did so proceed or not Assuming such a 
preparation, moreover, as that described, a person might be guilty of 
participating therein, even though he was not himself within the 
Queen’.s dominions at the time, as where he sent guns or ammunition 
from a foreign country to a place where such a preparation was going 
on A person might also commit the offence of taking employment m 
such an expedition, even though he had not engaged or assisted in its 
pre]iaration, and even though he accepted such employment outside 
the Queen’s dominions, as where he joined it after it had left those 
dominions But in each case there must be knowledge that the 
expedition so proposed was intended to proceed against the dominions 
of a neutral State As to what constituted an illegal expedition, it 
must be one which intended by force, or show of force, either to 
interfere with the constituted Government, law, or admini-stration, or 
to bring about some change therein Nor would the result be m any 
way affected by the fact that those who participated in it did not 
seek the actual overthrow of the Government or were actuated by 
motives of philanthropy or humanity. 


A neutral State is bound not only to ob.serve the obligations of neutrality 
in its own public action, but also to u.se vigilance m enforcing a like 
observance on all persons found within its jurisdiction (c). Hence most 
States have found it nece8.sary to pass laws or enact regulations for ensuring 
the observance of their neutrality 'rhese constitute the national law of 
neutrality, between which and the general law of neutrality there is in practice, 
even though not in theory, a certain intimate relation (d). 

In Great Britain the first real neutrality law’ was the Foreign Enlistment 
Act, 1819, passed in consequence of the part taken by British subjects in the 
war then prevailing between Spam and her American colonies (e). This 

(c) Supra, p. 341, and, as to the extension of this duty to cases of civil war or 
insurrection against a friendly Power, p 37.5 

(d) Infra, p. 438. 

(e) The earlier statutes against foreign enlistment, such as 3 Jac. 1. c 4, s 18, 
9 Geo. II c. 30, and 29 Geo II. c 17, were designed rather to guard against the 
recruitment of the forces of foreign Powers from amongst the disaffected subjects 
of the Crown. 
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Act—59 Geo III c. 69—was directod more especially afiainst illegal enlist¬ 
ment, the fitting out without licence from the Crown of armed vessels for 
employment against a friendl}- State, or the delivery of commissions to such 
vessels, and the augmentation of the force of foreign ivar vessels (/) The 
disputes between Great Britain and the Gmted States over the “ Alabama 
claims ” (g), served to direct attention to the defects of this Act, and a special 
Commission was appointed to enquire into the subject It reported in 
1867, with the result that the earlier Act was replaced by the Foicign 
Knhstment Act, 1870 (33 & 34 Vict. c 90). This .\ct m effect (1) Makes 
it an offence punishable by fine and imprisonment, oi either, for aiu person 
within British jurisdiction, or for a British subject anywhere, to enlist, or to 
induce any other person to enlist without licenic(/i) in the service of any 
foreign State (?) at war with a friendly State (I) (2) It .ittaches a similar 

penalty, in addition to the forfeiture of the shqi and her cqiujiment. to the 
following acts- (a) Building, or agreeing to build a ship with intent or 
knowlerlge, or with reasonable eause for belief, that the same is to be emjiloNed 
in the military or naval service of an? foreign State at war with a fnendh 
State, (b) issuing a eoinmission to anv shiji with the like intent, (c) eqiiijipmg 
any shij) with the like intent , or (d) allow'ing the despatch of anv ship 
with the like intent (/) But these penalties arc not to attach to a peison 
who IS building or equipping a shqi in jnirsuamc of <i contract made before 
war, provided he gives notice, ujhui the issue of a proclamation of neutiality, 
to the Secretary of State, furnishes the required particulars, and gives 
seeuritv against the removal of the ship before the termination of the war: 
sect. 8 (3) It also makes it an offence, similarlv jninishable. foi anv person 

within Her Majesty's doniinion.s .ind without licence, (a) to aid in the warlike 
equipment or augmentation of force of anv shiji in the naval oi inilitaiy 
service of a foreign State at war with a friendly State sect 10; or (b) to 
fit out, or to aid in the fitting out of, any naval or military expeditions .igainst 
the dominions of any friendly State (m) (4) All ships or goods captured 

either in violation of British neutralitv, or bv any ship built, equipped, 
commissioned, despatched, or augmented in force, m violation of that 

if) Two notable decisions on the Act are Atl -Oen v. Sillem, 2 H C 431, which 
has been already referred to, and The Salvador, L R 3 P. C 218. where the Act 
was held to apply to the fitting out of vessels m aid of insurgents. 

(g) Supra, p. 377 

(h) The licence referred to is a licence from the Crown, duly signified as lequircd 
by sei t. 15. 

(?) By virtue of the interpretation clause, .sect 30, this includes any province, 
or part of a State, or any persons assuming to exercise government in or over the 
same: see The Salvador, supra. 

(k) Sect. 4 Provision is also made for the pumshment of acts and offences in 
aid or abetment of the principal offence, see sects 5, 6, 7 

(l) Sec sect 8 The " like intent ” in each case is intended to cover ' intent or 
knowledge or having reasonable cause to believe”; and m the case of illegal 
shipbuilding such intent will be presumed unless the contrary is provcil see 
sect 9 

(m) Any ships, or equipment, or arms or munitions of war involved being 
likewise forfeited .see sect. 11, and as to the punishment of accessories, both in 
this and other cases under the Act, sect. 12. 
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neutrality, and subsequently brought into British ports bi the captor or by 
any other person havintr possession witli knowledge of siieh illegality, are to 
be restored on application made to the Court by the owner or the State to 
which he belongs- sect 14 (.5) The Act, with a view to the prevention of 

such offences, enlarges considerably the powers of the executive, (a) by 
empowering the Secret arv of State, or the chief executive authority, if satisfied 
that a ship has been built, equipped, or commissioned i ontrary to the Act, 
to issue a warrant of arrest sects 23, 24; (b) by empowering “ local 
authorities” to arrest or detain a ship, even without such a warrant, on 
information to the same effect reasonablv Vielievcd b\ them to be ti ue- 
sects. 21, 22, 24; and (c) by empowering the Seeretar\ of State, or the chief 
executive authority, in cases of suspicion, to issue a search warrant over any 
dockyard or other plaei- sett. 25 All prix-eedings under the .Vet for the 
condemnation of vessels rnii.st have the sanction of the Secretary ot State 
or chief executive authoritv, and all such cases must be tried in the Coiiit of 
\dniiialtv, which for the piirpo.se is invested w-ith all its ordinary powers in 
addition to those conferred bv the Act. sects 19, 30. In the case where a 
ship has been seized oi detained without reasonable cause, damages may be 
awarcksl (sect 23), although all persons acting in pursuance of the powers 
confe-rred by the statute are jiersonallv exempted from liability sects. 28. 29. 
The \et itself is iiiach- ajiplicable to all British dominions, including adjafcnt 
tcrntoiial waters sect 2; the powers conferred by it on the Secretary of 
State being exerciseable in certain places outside Great Britain by certain 
specified officers, and in any British posse.ssion by the Governor sect 26 

'riie observance of neutral duties, on the outbreak of war between other 
States, 18 furthei inculcated and enforecHi by a Proclamation of Neutrality' 
and by the issue of special Neutrality Orders So. on the llth February, 
1904, on the outbreak of the Ru8so-.la])ane.so war. a Proclamation was i.ssued 
(1) enjoining the strict observance of all neutral obligations, whether imposed 
by municipal or international law; (2) setting out those sections of the 
Foreign Enlistment Act, 1870, w hu h deal with illegal enlistment, shipbuilding, 
and expeditions, as well as the purport of other sections dealing with 
procedure; and finally (3) directing attention to the fact that persons 
engaging m the carnage of contraband, or breach of blockade, or other acts 
111 derogation of neutral duty, were .subject to the risks of belligerent cajitiiie 
and could claim no protection from their own Government (n). 

d'he Neutrality Orders issued on the same cK-easicm (c») were in efi'eet .us 
follows-—(1) Belligerent warships were prohibitcxl from using British jioifs 
or territorial waters as a station or resort for any w.irlike purposes, or for 
obtaiiiiiig facilities for warlike equipment (2) No ship of war of either 
belligerent was to be jjermittcHl to leave any port or waters from which any 
vessel, whether a warshqi or merchant ship, of the other belligerent had 
departed, until aftc*r the expiration of at Ic-ast twemty four hours (3) .\nv 

in) B. & K. 8. P xcvii. (1903—1904), 476. 

(o) These are contained in a circular of the same date addressed to the various 
public offices London Gazette, llth February, 1904 
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belligerent warship entering a British port or territorial waters was required 
to depart within twenty-four hours after her entrance, except in cases of 
stress of weather, or need of things necessary for subsistence, or of repairs; 
in which oases she was to be required to depart as soon as possible thereafter, 
without being permitted to take supplies except such as might be necessary 
for immediate use, or in the case of repairs, within twenty-four hours after 
the necessary repairs had been effected; but subject in all cases to the rule 
of twenty-four hours’ interval. (4) No ship of war or other belligerent vessel 
in British ports or waters was to be permitUni to take in any supplies except 
provisions and other things requisite for the subsistence of her crew, and 
coal sufficient to carry her to the nearest port of her own country, or to some 
nearer named neutral destination; and no coal was to be supplied to the 
same ships in the same or any other British port or waters, without special 
permission, until after the expiration of three months. (5) Armed ships of 
either belligerent were interdicted from carrying prizes made by them into 
British ports or waters. The Governor or other chief authority was required 
to notify and publish these rules in all British possessions beyond the seas (p). 
By further Orders issued on the 8th August, 1904, it was directed (1) that the 
hospitality usually accorded to belligerent warships in neutral ports should 
not be taken to extend so as to enable such vessels to use neutral ports for 
the purpose of hostile operations, (2) that the existing regulations as to 
supplies and coal must not, therefore, be understood as having any application 
to the case of a belligerent fleet proceeding either to the seat of war or to 
positions on the line of route, with the object of intercepting neutral vessels 
on suspicion of carrying contraband of war, (3) that such a fleet should not 
be permitted to make use of a British port in any way for the purpose of 
coaling, either directly from the shore or from colliers accompanying the 
fleet, and this whether the vessels of the fleet presented themselves at the 
port at the same time or successively; and (4) that the same restrictions 
were to be imposed on smgle belligerent vessels, if it was clear that they 
were proceeding for the purpose of belligerent operations as above defined; 
although (5) these rules were not to apply to vessels putting into port in 
distress (q). 

Amongst the more notable decisions on the application of the Foreign 
Enlistment Act, 1870, are the following-—In the case of The Gauntlet 
L. R. 4 P. C. 184—where a British tug had been employed by the French 
Consul at Dover to tow a German merchant vessel taken as prize by the 
French, from English waters to Dunkirk roads—it was held by the Privy 
Council that such employment amounted to “ a despatchmg of the ship 
with intent ” within the meaning of sect. 8; and the tug was accordingly 
condemned as forfeit to the Crown. This brings a mere auxiliary service 
within the scope of the Act; a point on which the British neutrality law 

ip) See B. & F. S. P. vol. xcvii. (1903—1904), 484. The “ Foreign Jurisdiction 
Neutrality Order in Council ” and the “ Bntuh E^rotectorates Neutrality Order in 
Council,” were both issued on the 24th of October, 1904 tbid 211, 232 

(q) See Pari. Pap. 1906 [Cd. 2348], 
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appears to j'o beyond the reiiuiremcnts of international law (r). But in Th*" 
Internotional, L. R. 3 A. & K. 321—where a British vessel during the same 
war was employed, under contract with the French Government, in laying 
down submarine cables between certain portions of the French coast—it 
was held that such an employment did not come within the provisions of the 
Act, even though the cables when laid might be u.sed incidentally for military 
purposes, for the reason that the service was iirimanly of a commercial 
character, and that the mere possibility of a military use was not sufficient 
to invest it with a naval or military character wnthin the meaning of the 
section. 

But it was intimated that if the mam object was, and was known to be, the 
subserving of the military operations of the belligerent State, such service 
would come within the Act (s). 

In Hkj V. Sandoval and others, 56 L. T. 526, it was held that the otfence of 
prepaiing a hostile expedition, under sect. 11 of the Act, was sufficiently 
constituted by the purchase by a foreigner then resident m England of arms 
and amimimtion there, and by their shipment thence to a foreign port for the 
purpose of being put on board another vessel, also purehased in England, 
with the knowledge that both ship and crew were to be used in a hostile 
demonstration against a friendly State, even though the defendant took no 
pat t in any overt act of war, and even though the vessel was not fully equipped 
for the expedition within the British dominions (<) 


(11) THE UNITED STATES. 


THE UNITED STATES v. QUINCY. 

[6 Peters, 445; Soott, 828 (1832).] 

Case.] The defendant in this ca.se was charged with an offence 
under sect. 3 of the Neutrality Act, 1818 (w). This provides that if 
any person shall, within the limits of the United States, fit out and arm 
or knowingly be concerned in the fitting out or arming of any ship, 
with intent that such ship shall be employed in the service of any 
foreign State, to cruise or commit hostilities against the subjects or 
property of any foreign State with which the United States are at 
peace, every person so offending shall be guilty of a misdemeanour and 


(r) See Westlake, ii. 196. 

(s) See Pearce Higgins, B. Y. B. I. L 1921—1922, 27. t r -i i 

(<) But counts under sect. 8 for equipping and despatching with intent failed. 

See also Burton v. Pinkerton, 2 Exch. 340, 348. 

(u) Subsequently sect. 6283, Rev. Stat. 


P.O. 


28 
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liable to fine and imprisonment. It appeared from the evidence that 
the defendant had superintended at Baltimore certain repairs or alter¬ 
ations of the Bolivia ; that this vessel had subsequently left Baltimore, 
having an equipment beyond that of a merchant vessel, and with some 
warlike stores on board; that she had then proceeded under his 
command, the owner being also on board, to St. Thomas, where the 
owner, having procured the necessary funds, equipped her as a jinv'atcer; 
and that she then assumed the flag of the United States of La Plata, 
and thereafter crui.scd and committed hostilities against the subjects 
and property of the Emperor of Brazil, with whom the United States 
were then at peace. The defendant, on returning to the United States, 
was prosecuted on the charge aforesaid On the trial of the case 
before the Circuit Court, and after the close of the evidence, each 
party prayed for particular instructions to the jury on certain points 
of law. As the opinions of the judges differed, the ca.sc was referred 
for decision on these points to the Supreme Court. 

Judgment.] The judgment of the Supreme Court deals, first, with 
the question as to what would .suffice to constitute “ a fitting out and 
arming of the vcs,sel in the United States ” within the meaning of the* 
statute. After referring to the contention put forwaid on behalf of 
the defendant that an acquittal should be directed, if it were found 
that the vessel on leaving Baltimore and on her arrival at St Thomas 
was not fully armed or in a condition to commit hostilities, the Court 
ruled that either fitting out or arming was an offence, that it was not 
necessary that the vessel should then be armed or in a condition to 
commit hostilities; and that the offence might be committed even 
though her equipment was not complete when she left the United 
States and even though the cruise did not commence until the men 
were recruited and further equipment made at St. Thomas. Dealing, 
next, with the question of what would suffice to show an intent to employ 
the vessel in the service of a foreign State—and especially with the 
contention that an acqmttal .should be directed if it were found that 
when the vessel left the United States the owner had no fixed intention 
to employ her as a pnvateer, but only a wish so to do, the fulfilment 
of which depended on his obtaining the requisite funds—the Supreme 
Court ruled that, in order to establish liability, there must have been 
a fixed and present and not merely a contingent intention actually 
formed by the defendant with respect to the employment of the vessel 
before she left the United States; but that if he were found to have 
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been knowingly concerned in the fitting out of the Bolivia within the 
United States, with such an intention as aforesaid, then the offence 
would not be purged merely because in the result that intent was 
frustrated by subsequent occurrences. 


This case marks a distinction, always to be taken into account, between 
the national and the international law of neutrality. For although, on the 
first point, the liability both of the State in international law, and of the 
individual under that particular municipal code, would appear to be governed 
by the same principle (*), yet, on the second point, it is clear that no liability 
would be incurred by a State from a more design on the part of individuals 
subject to its jurisdiction, which was not in fact earned into execution (y). 

Turning to the neutrality laws of the United States, we have already sexin 
how the inadequacy of its common law powers m the situation in which the 
United States Government then found itself ( 2 ), led to the passing of the 
Neutrality Act of 1794, which, although in the first instance temporary, was 
made permanent m 1800. This Act was directed more especially against the 
enlistment of men and the issue of foreign commissions in United States 
territory, the. augmentation there of the force of foreign warships, and the 
preparation there of hostile expeditions agamst a friendly State, in violation 
of United States neutrality; and conferred extensive powers on the executive 
Government with a view to their prevention. Although now replaced b\ 
other legislation, the passing of this Act constitutes an epoch in the liLstory 
of neutrality, for the reason that it not only set a higher standard of neutral 
duty than had hitherto prevailed but virtually prepared the way for mam 
of the now accepted rules of neutral duties m maritime war (a). It wa.s 
subsequently replaced by the Neutrality Act, 1818 (6), which, like the British 
Foreign Enlistment Act, 1819, was rendered necessary by the circumstanco.s 
of the wars which were then proceedmg between Spam and Portugal and 
their respective American colonies. The more important provisions of this 
Act—a knowledge of which is essential to a proper appreciation of the 
American decisions—are in effect as follows (c): (1) It makes it a criminal 
offence for a,ny citizen to accept and exercise withm the jurisdiction of the 
United States a commission to serve “ any foreign prince. State, colony, 
district or people ” m war, against a State with which the United States are 
at peace. (2) It makes it a criminal offence for any person withm the like 
jurisdiction to enlist, or to procure any other person to enlist or to go abroad 
for the purpose of enlisting, in the service of any foreign prince, &c., on board 

(*) Assuming, that is, that there had been a lack of vigilance on the part of the 
State; supra, p. 399. 

(y) See Westlake, ii. 189. 

(z) Supra, p. 366. 

(a) Supra, p. 402. 

(b) This having been preceded by a temporary Act of 1817, 

(c) See, now, U.S. Comp. St, §§ 10173—10182, 

28(2) 
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any vessel of war (d). (3) It also makes it a criminal offence for any person 
within the limits of the United States (a) to fit out or arm, or to be knowingly 
concerned in fitting out or arming, any vessel with intent to employ her m 
the service of a foreign prince, &c., to commit hostilities against a friendly 
State (e), or to issue a commission to such vessel with the like intent; or 
(b) to increase or augment the force of any vessel of war of any foreign 
prince, &c., at war with a friendly State; or (c) to prepare any militarv 
expedition to proceed thence against a friendly State. (4) It also confers on 
the executive Government exceptional powers with respect to the detention, 
restitution, or expulsion of vessels, in cases of delinquency; requires the 
owners of armed vessels owned in whole or part by citizens, and leaving the 
Ignited States, to give security against their illegal employment, and authori'-es 
the detention of such vessels by the local authorities in cases of su.spicion; 
and finally empowers the President to employ cither the land or sea forces 
in order to execute its provisions. This Act, although in some respects less 
precise in its terminology than the corresponding British Act, deals, it will be 
seen, with much the same classes of topics. Like the latter Act, it applies 
to aid given to unrecognised insurgents against a Government in amity with 
that of the United States (/), but not to aid given to the parent State against 
a revolting community whose belligerency has not been recognised by the 
United States {g). In the United States, as in Great Britain, it is usual on 
the outbreak of war between foreign States to issue a Proclamation of 
Neutrality (h). 

The United States neutrality laws have been the subject of a great vanetv 
of decisions, some of which have already been referred to (i). Amongst 
others the following are especially noteworthy: In the Santissima Trimdad, 
7 Wheat. 283; Scott, 823, a vessel previously employed as a privateer had 
been refitted in the United States and sent by her owners under the American 
flag to Buenos Aires for sale as a commercial adventure; she was there sold 
to and subsequently commissioned as a vessel of war bj' the Buenos Aiies 
Government, in which character, and after recruiting men in a United States 
port, she took part in the capture of certain Spanish property; this the Gourt 
was now asked to restore, as having been taken in violation of the local 
neutrality. In these circumstances it was held (1) that there was nothing, 

(d) This IS, however, subject to an exception where a person only transicntlj in 
the United States enlists on a vessel belonging to his own State, such vessel having 
been completely fitted out and commissioned before arrival in the United States- 
U.S. Comp. St. § 10182. (e) I.r., any foreign prince, &e. 

(/) The Three Friends, 166 U. S. 1; Scott, 830. 

(g) Opns. of U. S. Att.-Gen. vol. xiii. 1869. 

(A) For the terms of the proclamation issued on the 4th of February, 1904, on or 
in anticipation of the Russo-Japanese War, see the Statutes at Large, 1903—1905, 
p. 2332. 

(i) A summary of the judicial history of the subject down to 1866 will be found 
in Wheaton (Dana), n. 215; whilst the more important of the later cases will bo 
found m Scott, and Atherley-Jones and Bellot, Commerce in War, 483—493. 
These Neutrality Laws were re-enacted on the 4th of March, 1909 (U. S. Comp St. 
§§ 10173—10182). Additional legislation was enacted by the Acts of the 7th of 
May and the 15th of June, 1917 (U. S. Comp. St. 1918, §§ 10174, 10182b—101821). 
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■either in the Neutrality Act or in the law of nations, which precluded United 
States citizens from sending armed vessels as well as munitions of war to 
foreign ports for sale, this being in the nature of a sale of contraband, which 
no State was bound to prohibit; but (2) that inasmuch as there had been a 
subsequent illegal augmentation of force within United States territory (k), 
this must be regarded as vitiating all captures made during that cruise, with 
the result that the proceeds of such captures found within the jurisdiction 
must be restored (i). In the United States v. Trumbull, 48 Fed. Rep. 99; 
Scott, 901, it appeared that the defendant, during the civil war in Chile, had 
come to the United States and there made extensive purchases of arms and 
munitions of war on behalf of the Congressional party, and that the Itata, a 
Chilean vessel, then in the service of the party, had been despatched from 
Chile to fetch these, and subsequently took delivery of them within the 
territorial waters of the United States from a small vessel on which they had 
been shipjied for that purjiose by the defendant. On these facts the defendant 
was subsequently indicted for a violation of the neutrality laws, it being 
charged, amongst other things, that he had been concerned in the illegal 
fitting out of an armed vessel “with intent”(m) as also in an illegal 
augmentation of force (n), and in the preparation of a hostile expedition (o). 
It was, however, held in effect (p) (1) that the mere sending of a ship from 
Chile to the United States to take on board arms and ammunition purchased 
in that country and carry them back to Chile, did not constitute either a 
“ fitting out and arming,” or a “ furnishing ” of the vessel, or a “ setting on 
foot of any military expedition,” within the meaning of the sections in 
question, there being no law forbidding any person or Government from 
purchasing arms from the citizens of the United States and shipping them 
at the risk of the purchaser (g); and (2) that the fact that much secrecy 
and deception had been practised by those on board the Itala, and that she 
had finally quitted San Diego in violation of other provisions of the domestic 
law (r), did not suffice to bring the case within the purview of the statute 
under which the charge was laid («). These occurrences also gave rise to a 
further controversy between the United States and Chile. On visiting San 
Diego, the Itata had been arrested on suspicion by the United States authorities, 
but had, whilst in the custody of the marshal of the Court and with that 
officer on board, made her escape, and, after landmg him and shipping the 

(k) In the shape of an enlistment of men, who, in default of proof, could not be 
presumed to be subjects of the State of the flag; supra, p. 436, n. (d). 

(l) Scott, 823. See also U. S. v. TAe Meteor, Scott, 828. The bonds which are 
taken, under the neutrality laws, from armed vessels sailing from the United 
States and owned by United States citizens, are subject to the condition that the 
vessels shall not be employed “ by such owners ” to cruise or commit hostilities 
against a friendly Power. 

(to) Under sect. 5283, now § 10175. 

(n) Under sect. 5285, now § 10176. 

(o) Under sect. 6286, now § 10177. 

(p) Both in the District and Circuit Courts. 

iq) See Opinions of U. S. Att.-Gen. xi. 452. 

(r) Infra. 


(s) Scott, 901. 
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arms and ammunition already referred to, had proceeded on her voyage to 
Chile. Thereupon she was pursued and arrested on the high seas by a United 
States warship, but eventually released. A claim for damages was 
subsequently preferred by the owners of the Itata against the United States 
Government on the ground that the seizure of the vessel outside the United 
States jurisdiction was illegal. This was referred for determination to a 
Commission appomtcd under the United States and Chilean Claims Convention 
of 1892, with the result that an award was ultimately made in favour of the 
claimants {t). 


General Notes. —Belahon of the National to the International Law of 
Neutrality .—As between States, the duties of neutrality, in strictness, depend 
upon and must be measured by international law. The local neutrality laws, 
apart from their bearing on internal order, merely represent the means 
provided by each State for enabling itself to fulfil its international duties. 
If, on the one hand, those laws fall short of international requirements, their 
insufficiency cannot be pleaded as an excuse for the non-discharge of an 
international duty. This was formally ruled by the Geneva Tribunal (w); 
and does not appear to be m any way qualified by Art. 2.5, H. C. XIII., 1907, 
even though the duties may be varied thereby. If. on the other hand, those 
laws impose obligations and restrictions in excess of international requirements, 
this fact cannot strictly extend the range or raise the standard of international 
duty as against the Power in question. Hence, in theory, a belligerent 
cannot treat their non-enforcement as cause of oflence so long as international 
obligations are complied with. But in practice the relation between the 
two IS somewhat more intimate. First, m neutrality even more than else¬ 
where, international standards have develojicd largely or mainly under the 
influence of the laws and practice of particular States (x). Secondly, m view 
of the uncertainty and lack of uniformity hitherto characterising the customary 
law, it was only natural that an aggrieved belligerent should, in case of doubt 
and where the local neutrality law favoured his claim, appeal to that law as 
representing the neutral State’s own estimate of its international obligations. 
Hence, from the point of view' of policy, and apart from the question of 
internal order, it is probably unwise for a State to make or retain neutrality 
laws manifestly in excess of international requirements (y); although it 
must be admitted that if this had been acted on the law of neutrality would 
have failed to reach its present development. In the future, however, this 
difficulty IS likely to be lessened by the greater definiteness imported into 
this branch of the law by Convention, and especially by the Hague Convention 
XIII., 1907. This Convention declares the nature and limits of neutral 
duty on a great variety of points hitherto open to controversy; and it is 

(t) See Moore, Int. Arb. lii. 3067; and also Moore, Digest, vii. 422. 

(u) Supra, p. 397. 

(x) Supra, pp. 398, 405, 407, 415. 

(y) See Hall, § 223. 
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probable that the Powers which have acceded to it will sooner or later brinji 
their neutrality laws into conformity with it. At the same time, havint; 
regard to the fact that these Conventions strictly apply only between the 
parties; that some States have either not accepted them or have accepted 
them under reservation of particular provisions; that they leave man\ 
points unsettled; and that some of their provisions are liable to be varieil 
by municipal regulation ( 2 ), it is evident that national neutrality laws are 
still a matter of international concern; whilst on .some subjects they are 
required to be notified to the Netherlands Government ( 2 ). 

Examjdes of Foreign Neutrality Laws .—The practice of States in the 
enactment of local neutrality laws vanes greatly. Some States, like Chile, 
issue neither proclamation nor regulations, whilst others, like Mexico, issue 
a general declaration but no regulations; preferring, in either ca.se, to rely 
on the general principles of international law and on such provisions of the 
municipal code as may be applicable. Others, like Germany and Belgium, 
issue a proclamation or notice announcing the war, and cnjoinmg in general 
terms the observance of neutral duties (a). Others, like Brazil, possess 
jiermanent neutrality regulations which operate ipso facto on the outbreak 
of war (6). Other States, like France, publish a declaration embodyuig 
neutrality regulations, although m no very great detail. So, on the 12th of 
February, 1904, on the outbreak of the Kusso-.Iapanese war, a declaration of 
neutrality was promulgated by the French Government repeatmg with some 
amendments the neutrality regulations issued in April, 1898, on the outbreak 
of the Spanish-American w'ar. These enjoin on all French subjects and 
residents the duty of abstaining from acts in contravention of neutrality; 
forbid illegal enlistment or the equipment or armament of vessels; adopt the 
rule of ■■ twenty-four hours’ stay,” except in cases of forced delay or justifiable 
nece.ssity; forbid the sale of prize or booty m French waters; and announce 
that persons violating these regulations will forfeit their right to protection, 
and be liable in a proper case to prosecution under the laws of the Republic. 
Other States, like the Scandinavian States and Holland, issue a proclamation 
embodymg neutrality regulations of a very detailed kind. Thus, the 
proclamation issued by the Netherlands Government on the 12th of February, 
1904, amongst other things, (1) forbids, within the territory, all recruiting 
by or on behalf of either belligerent, and the furnishing of either belligerent 
with vessels of war, or with arms or munitions of war; (2) prohibits the 
equippmg, or arming, or augmentation of force of any vessel belonging to or 
intended for the service of either belligerent, the supply of such vessels with 
provisions or fuel without permission, and the sale of prizes or the holding 

( 2 ) See H, C. XIII., 1907, Arts. 11, 12. 15, 19, 23, 27. 

(а) Sometimes attention is also directed to particular provisions of the municipal 
code beanng on the subject, as in the Belgian notice of the 12th of February, 1904. 

(б) The Brazilian Neutrality Edict of the 29th of April, 1898, is in its general 
effect similar to the Orders issued by Great Britain, save that Art. 16 interposes a 
delay of seventy-two hours between the departure of a sailing vessel of one 
belhgerent and a steamer of the other. 
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of the same for the purposes of preservation; and (3) also directs attention 
to certain provisions of the civil and penal codes relating to these matters, 
and the liability incurred by persons engaging in the carriage of contraband 
or other acts which a belligerent is entitled to restrain. Special regulations 
were also issued with respect to the treatment of belligerent warships in the 
ports and waters of the Netherlands Indies. These limit the number of war¬ 
ships which may be present in port at the same time; adopt the rule of 
“ twenty-four hours’ stay,” as well as that of “ twenty-four hours’ interval ”; 
forbid the entry of vessels accompanied by prizes except in cases of distress; 
limit the supply of provisions or fuel to an amount sufficient to carry a vessel 
to the nearest port of its own country, whilst denying such supply to a w arship 
accompanied by prizes; require the abandonment of prizes as a condition of 
asylum; and forbid the sale or exchange of prize or booty (c). 


REiSTRAINTS ON NEUTRAL TRADE—THE DUTY OF 
ACQUIESCENCE 

THE HELEN. 

[L. K. 1 Adni. & Ecc. Cas. I, Scott, 916 (I 860 ) ] 

Case.] In this case the master of the ship Helen sued for wages 
under an agreement between himself and tlie owners. The defendants 
alleged, inter aba, that the agreement was entered into for the purpose 
of running the blockade of the southern ports of the United States or 
one of them, and was therefore contrary to law and could not bo 
recognised or enforced by the Court. On motion by the plaintiff, this 
part of the defendant’s an.swer was ordered to be struck out, on the 
ground that trading with a blockaded port was not illegal, in the sense 
of being an offence under the municipal law, even though the law of 
nations in such ca.se rendered neutral property liable to capture and 
condemnation. 

Judgment.] Dr. Lushington observed that much turned on the 
sense in which the word “ illegal ” was used. Contracts for breach of 
blockade or for the carrying of contraband were, no doubt, illegal, in 
the sense that they exposed the parties to .such penal consequences as 
were sanctioned by international law. But the illegality was one of a 
limited character. The relative situation of belligerents and neutrals 

(c) A collection of these and other regulations will be found in U. S. House 
Documents (Foreign Relations), 58th Congress, 3rd Session, 1904—1905, 14. 
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was that a neutral country had a right to trade with all other countries 
m time of peace. Why should this right of the neutral be interrupted 
by war ? To this answer of a belligerent was that he must seize 
contraband and enforce blockade in order to carry on the war. Hence 
the respective rights of the parties were regulated by usage. In the 
case of blockade, if all necessary conditions were complied with, the 
belligerent was by the usage of nations allowed to capture and 
condemn neutral vessels which attempted to violate a blockade, 
without interference or remonstrance on the part of their Government, 
but it was no part of such usage that .such voyages .should be treated 
as illegal, or that a neutral State should be bound to prevent them. 
In English law the acts of British subjects in relation to belligerents 
could not be treated as offences except under the jirovisions of .some 
statute. The Foreign Enlistment Act was it.self a proof of this And 
on this point there was no es.sential difference between breaking 
blockade and carrying contraband. So, according to the practice of 
all the principal States of Europe, the insurance of a contraband 
voyage was not an offence against municipal law. And the result of 
the American deei.sions was the same (d). Both principle, authority, 
and usage required the rejection of the doctrine that to carry on trade 
Avith a blockaded port is or ought to be a municipal offence by the 
law of nations. 

In Ex parte Chavasse, lie Grazebrook, 34 L. J. N. S. Bank. 17; Scott, 912, 
it was held that a contract of partnership in blockade-running and for the 
importation of contraband into the Confederate States was not illegal, in the 
sense of being contrary to municipal law. In his judgment, I.aird Westbury 
observed that the right which the law of war gave to a belligerent did not 
produce the consequence that the act of a neutral in transporting munitions 
of war to a belligerent country was either a jx'rsonal offence against the 
belligerent captor, or an act which gave the latter any ground of complamt 
against the Government of which the former was a subject. All that inter¬ 
national law did was to subject the neutral merchant to the risk of his ship 
and cargo being captured and condemned by the belligerent Power for whose 
enemy the contraband was destined (e). It should be noticed, however, that 
in English law the non-disclosure of the real character of such a venture may 
amount to a breach of contractual duty, which, according to its nature may 
either invalidate the agreement or found a claim for damages (/). 

(d) The Santissima Trinidad, 7 Wheat, at 340, Eichardson v. The Marine 
Insurance Co., 6 Mass. 112; Seton v. Low, 1 Johnson, at 5. 

(e) See also Seton v. Low, 1 Johnson (N. Y.), Cas. 1. 

(/) Austin Friars S.S. Co. v. Strack, [1905] 2 K. B. 315. 
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General Notes. — Dviy of Acquiescence (g). —In the conflict of interest 
arising between the belligerent, claiming to destroy so far as possible his 
enemy’s commerce, and neutral merchants, claiming the right to continue 
their commerce without interference, a compromise was ultimately reached 
which, unlike most compromises, appears to rest on some foundation of 
prmciple. This is, that the neutral retains his right to carry on his trade as 
usual with either belligerent, whether in the way of selling to him, buying 
from him, or carrying to or from his country, except in so far as such trade is 
directly calculated to prejudice or obstruct the operations of war of one party 
or to promote those of the other; in which case the belligerent whose interests 
are impugned will be entitled to restrain the acts in question and to confiscate 
the property mvolved. At the same time, this principle does not, as we 
shall see, cover the entire ground of the relations now obtaining between 
belligerents and neutrals in the matter of restraints on neutral trade; whilst 
there is also much diversity of opinion and practice as to the precise conditions 
under which such belligerent rights may be validly enforced. Nevertheless 
it is now almost universally recognised (h) —(1) that the enforcement of these 
restrictions devolves on the belligerents themselves, each being invested for 
this purpose, both on the high sea or in belligerent waters, with a right of 
visit and search over neutral vessels and their cargoes, and a consequent 
right of detention in cases of suspicion and of confiscation on proof of guilt; 
(2) that the neutral State itself is not therefore under any obligation to enforce 
these restraints on its subjects, or to punish their violation under its municipal 
law, its duty being merely a negative duty of acquiescence in an interference 
by the belligerents with its subjects and their property otherwise unwarrant¬ 
able (i); and (3) that an infringement of these belligerent rights by neutral 
subjects IS not “ illegal,” in the sense of being criminal, or indeed attended by 
any penal consequences save those involved in the possible capture and 
condemnation of the property. 

Restraints on Neutral Trade : (i.) Under the Customary Lau’.—The more 
important restrictions on neutral trade established under the customar}' law 
—although with some variation as to their extent and mode of application— 
were these:—(1) It was recognised from a comparatively early period that 
neutrals must not carry on their trade with ports or places m the territory of 
one belligerent, communication with which had been interdicted by the 
other; this forming the subject of the “ law of blockade.” Under the earlier 
law this was probably confined to places with which the belligerent had cut 
off communication, in the course of some specific operation of war and m 
pursuance of an immediate military end (k). This was known as “ strategic 
blockade.” But by virtue of a more recent practice, commonly known as 
“ commercial blockade,” belligerents assumed the right to interdict neutral 

(g) Supra, p. 341. (h) Supra, p. 341. 

(i) The Helen (supra); Buys v. The Royal Exchange Assurance Co., [1897} 
2 Q. B. 135; but see also p. 606, tnfra. 

(k) Although this was not always observed in practice, as, for example, during 
the Napoleonic wars, see p. 261, n. (b), supra. 
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traffic, not merely with places blockaded in the course of military operations, 
but also with extended areas, covering at times the entire sea-board of the 
enemy, w ith the object of striking at his commerce and weakening his resources. 
This new departure m maritime war—although strictly in derogation of the 
principle on which belligerent restraints on neutral trade were originally 
based—became sufficiently established in practice and by general acquies¬ 
cence {1) to warrant its validity (m). (2) It was equally well recognised that 

neutrals might not carry to an enemy articles calculated to aid him in his 
warlike operations; this formmg the subject of the “ lavv of contraband.” 
(3) Subsequently, moreover, the liability of the neutial, both m relation to 
contraband and blockade, was considerably extended by the “ doctrine of 
continuous voyages ” (m). (4) It also came to be recognised that neutrals 

might not render to a belligerent certain services calculated to aid him in 
\car, such as the carriage of his troops or desiiatches; this forming the subject 
known as the “ law of unneutral service.” {r>) Under the earlier law, 
restrictions were also imposed on the carriage of neutral property in enemy 
ships, and of enemy projx^rty m neutral shqis, even though such property 
was otherwi.se innocent m its eharacter and destination. But different 
States here acted on different principles, with much resulting confusion, 
which ultimately led to the regulation of this matter by the Deelaration of 
Paris, IXoG (o). (0) Finally, under a practice eommonly known as “ the rule 

of tile war of 1750,” some belligerents claimed a right to prohibit the carrying 
on b> neutrals in tune of war of a trade closed to them m time of peace (p); 
a practice admissible in principle (^), and still followed b^ some States, 
although questioned by others (r). In this way there emerged a large body 
of customary rules and observances in ielation to belligerent rights over 
neutral trade, which, although fairly well ascertained in their general 
character and tenour, were yet greatly lacking both in certainty and uniformity 
as to their precise limits and mode of application. 

(ii) .Is Modified by Convention. —The Declaration of Pans, 185G, m addition 
to abolishing privateering, which was perhaps the most noxious feature of the 
earlier system, and prohibiting “paper blockades,” also narrowed the scope 
of belligerent interferences with neutral trade by exempting from capture 
both enemy goods in neutral ships and neutral goods in enemy ships, provided 
they were not contraband {s). But this still left a great variety of topics, 
some of them of the first importance, on which the practice of States contmued 
to be divergent or contradictory. The commercial inconvenience and the 
danger of international complications arising from this conflict of practice, 
were, moreover, greatly intensified by modern trade conditions; a fact 
forcibly exemplified by the events of the Russo-Japanese war. It was with 

(l) Subject, of course, to the condition of the blockade being effective: see 
p. 462, infra. 

(m) Infra, p. 460; Hall, § 233; but see also p. 186, supra. 

(n) Infra, p. 530. (o) Infra, p. 449. 

(p) Infra, p. 527. {q) Infra, p. 529. 

(r) See Hall, § 234; Westlake, ii. 254. (s) Itifra, p. 448. 
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a view to the removal of this danger and inconvenience, as well as with the 
object of preparing the way for the establishment of an International Prize 
■Court, that the Naval Conference of 1908—1909 was summoned (t), and drew 
up the Declaration of London. This Declaration deals with the subjects of 
blockade, contraband, and incidently the application thereto of the doctrine 
of continuous voyage; with unneutral service; the destruction of neutral 
prizes; convoy; the effect of resistance to search; and compensation to 
neutrals («). On these matters it prescribes uniform rules, which are 
declared to correspond in substance with the generally recognised principles 
of international law (x). These rules will be considered hereafter in connection 
with the particular topics to which they relate. Nevertheless, the Declaration 
left many questions untouched and some problems unsolved, including such 
matters as the true test of enemy character in maritime war (y), the legality 
of the conversion and reconversion of merchant ships into warships on the high 
seas (z) and the right of neutrals to engage in a trade closed to them in time 
of peace (a). 


CARRIAGE OF 

(]) NEUTRAL GOODS IN ENEMY SHIPS. 

THE FORTUNA. 

[4 C. Rob. 278, Scott, 938 (1802).] 

Case.] During war between Great Britain ami the United States, 
the Fortuna, an American vessel, laden with a cargo of corn for Lisbon, 
was captured by the British, and brought in for adjudication. The 
ship was condemned as being enemy property; but the cargo, being 
neutral property, was restored, and was sub&ecjuently forwarded to 
Lisbon, its original destination, and there delivered to the consignee. 
The case now came before the Court upon an ajiphcation by the captors 
for freight, security having been previou.sly given to abide the decision 
of the Court on this point. In the circumstances it was held that the 
captors were entitled to freight. 

(l) Supra, p. 2Q5. 

(u) As to other topics dealt with, such as the enemy character, and transfers 
to the neutral flag, sec pp. 192—197, supra. 

(x) See Preliminary Provision; although on some points really a compromise, 
infra, p. 576. 

(y) Supra, p. 34. 

(z) Supra, p. 174. Pari. Pap. [1909], [4554], 101. 

(a) Infra, p. .52.5. 
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Judgment.] Lord Stowell said that in such a case he apprehended 
the rule to he that a captor wa.s entitled to freight, just as he would 
not he entitled to it if he did not proceed and perform the original 
voyage. The specific contract was performed m the one ca.se and not 
performed in the other. The true rule was that a captor who had 
performed the contract of the vessel was entitled to freight as a matter 
of right, although if he had done anything to the injury of the property, 
or had been guilty of any misconduct, he would remain answerable for 
the effect of such injury or misconduct, in the way of .set-off against 
his claim In the present ca.se, however, the captors had done nothing 
to forfeit their right, and freight to them must accordingly he decreed. 

It wa.s assumed in the judgment that the goods, bemg neutral property 
and of an innocent character, were restorable. The case therefore illustrates 
the general rule, acted on by Great Britain even prior to the Declaration of 
Bans, that neutral goods, not bemg eontraband, found on board an enemy 
vessel are exempt from condemnation; as well as the ancillary rule, to which 
the decision is more particularly directed, that if in such a case the captor 
forwards the goods to their destination he will be entitled to freight (b), 
subject to any set-off that the neutral owner may have for loss or damage 
arising out of the captor’s misconduct. Where freight is decreed, the Court 
w'lll if neee.ssary order the sale of a sufficient portion of the cargo to satisfy 
the claim. The immunity of neutral goods of an innocent character found 
on enemy vessels taken as prize bemg now established by Art. 3 of the 
Declaration of Pans, 1856, the right of the captor to freight on forwarding 
goods to their destination, would appear to be still applicable. 

’I'lie iiniminit}' of neutral goods m enemy \e.ssels will not, m general, he 
affected by the fact of the vessel herself having resisted capture (e). But. 
according to the doctrine of the British Prize Courts, it will be forfeited if 
the goods were shipped on board an armed vessel of the enemy, for the reason 
that this IS regardeci as evidence of hostile association and intention to resist 
visit and search (d). The United States Courts, however, take a different 
view ; holding that a neutral owner may lawfully employ a belligerent armed 
vessel to transport his goods, and that the goods will not lose their neutral 
character by reason of either the armament or the resistance of the vessel, 
so long as the neutral himself does not directly participate therein (e). 

(b) As to various applications of this rule, see The Vrow Anna Caihartna, 6 C Rob. 
269, The Forluna, Edw. 56; The Diana, 5 C. Rob. 67, where it was applied to 
the goods of subjects of the captor State in circumstances freeing them from the 
taint of illegal trade; and The Ann Green, 1 Gall. 274 

(c) Sec The Cathanna Elizabeth, 5 C. Rob. 232. 

\d) The Fanny, 1 Dods 443. 

(e) See The Nereide, 9 Cranch. 388. Story, J., indeed, dissented; but in The 
Atalanta, 3 Wheat. 409, the deeision m The Nereide was confirmed. 
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From the point of view of the French Courts, neutral goods embarked on 
enemy vessels are also subject to the risk of loss in the case where such ships 
are destroyed. So, m the case of The Vonvarts (/)—where it appeared that a 
German vessel havmg neutral goods on board had been captured by the 
French and destroyed together with her cargo—an application for compen¬ 
sation by the English owners of the cargo, on the plea that neutral goods 
were protected by the Declaration of Pans, was refused; this decision being 
based on the view that although the Declaration recognised the immunity 
of such goods from confiscation, it did not by any means import that au 
indemnity could be demanded for injury or loss sustained by a legal capture 
or by any acts of war accompanying or following. A similar judgment was 
given in The Ludwig, Scott, 791. And this interpretation of the law would 
appear to be correct, provided that the captor can show that the act of 
destruction was justified by military necessity (g). 

This question came before the Prize Cburts during the war of 1914. In 
The Qhira, Fauchille, Jurisp. All. 25, the Supreme Prize Court of Berlm 
decided that in the case of the lawful destruction of an enemy merchant 
vessel compensation for loss of neutral goods on board could not be claimed. 
The same decision was given in The Indian Prince, ibtd. 69. 

In condemning The Schlesten, 1 B. & C. P. C. 13, a German vessel, Evans, P., 
refused to distinguish the submarme signalling apparatus, the property of an 
American company, from the vessel. It was not “ neutral goods ” within 
the meanmg of the Declaration, which there means merchandise (h). 

Where enemy ships were lawfully destroyed, unless proof to the contrary 
appeared, the French Prize Courts presumed the cargoes to be enemy, and 
awarded their value to the captors. If the effects of the captain and crew 
survived, they were restored. If destroyed, no compensation was allowed. 
See Fauchille, Jurisp. Franc.; The Md^ouki, p. 162; The Aghios Nicolas, 
p. 155; The Tofi-el-Berhi, p. 159; The Ckeref, p. 162; and Scott, 792. 


(ii) ENEMY GOODS IN NEUTRAL SHIPS. 

THE ERSTERN. DARBY v. THE BRIG ERSTERN. 

[2 Dallas, 34; Scott, 880 (1782) ] 

Case.] In 1782, during war between Great Britain on the one hand, 
and France and the United States on the other, the island of Dominica, 
which then belonged to Great Britain, capitulated to the enemy. 
By the terms of the capitulation all commercial intercourse with 
Great Britain was prohibited. Subsequently certain British subjects 

if) Dalloz, 1872, iii. 94. (g) Hall, § 269; and p. 460, infra, 

ih) See generally. Hall, § 269; Oppenheim, ii. §§ 194, 194a; Smith, Destruction 
of Merchant Ships, Bellot, Destruction of Merchantmen, 1 Grot. Soc. 61. 
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attemj)ted to evade the prohibition by carrying on a trade through 
the medium of a neutral port and the neutral flag. In the present 
ca.sc it appeared that the Erstern, a neutral ship, had cleared from 
London, with a cargo belonging to British owners, ostensibly for 
Ostcnd; and that after arriving at Ostend she had cleared with the 
.same cargo, now purporting however to have been transferred to 
neutral owners, for Dominica. On her voyage thither she was captured 
by a United States cruiser, and was brought in for adjudication, on 
the ground of having intended a violation of the capitulation. The 
United States had in 1780 adopted the principle of “ free ships, free 
goods ”, and had by an ordinance of Congress exempted from capture 
all neutral ve.ssels, except such as were employed in carrying contraband 
and the like to the enemy. In the Court below both ship and cargo 
were acquitted; the neutral flag being deemed, by virtue of the 
oidinance in question, to cover enemy goods. But, on appeal, both 
ship and cargo were condemned, on the ground that even though the 
neutral flag might cover enemy goods, it would not suffice to protect 
either vessel or cargo against the results of unneutral conduct such as 
that disclosed 

Judgment.] According to the evidence, it appeared that the ship 
was neutral and the cargo enemy property. Dealing with the objection 
that the ship, being neutral, could not properly be taken as prize, if 
the owners of a neutral ship violated their neutrality by taking a decided 
part with the enemy, the ship would then be in the predicament of 
enemy property and subject to seizure and confiscation. The facts 
showed that the owners of the ship had entered into combination with 
the owners of the cargo, and had by the use of false and colourable 
jiapers taken on themselves the ownership of the cargo, and clothed it 
with the garb of neutrality, in order to screen it from detention and 
capture. The offence did not lie merely in attributing to enemy 
property a neutral character, for such property, unless contraband, 
was already sufficiently protected by the neutral flag, but in attempting 
by fraudulent combination to re-establish British commerce with 
Dominica, in derogation of rights acquired in war by the other 
belligerents. Dealing with the contention that the cargo could not 
be taken as prize by reason of the ordinance of Congress that enemy 
property, not being contraband, found on neutral ships was protected, 
it was pointed out that if the ship had been employed in fair commerce, 
her cargo, although the property of an enemy, would not have been 
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prize, because it had been provided by Congress that the rights of 
neutrality should extend protection to the goods and effects of an 
enemy. But Congress had not provided that a violated neutrality 
should afford such protection; nor could it indeed have done so without 
confounding all distinctions between right and wrong. 


The immunity of enemy goods, not being contraband, found on neutral 
ships, was adopted by the United States in 1780 (i). It was held, however, 
by the Federal Court of Appeals that, even though the neutral flag might 
cover enemy goods, it would not protect either ships or goods found to be 
engaged in a trade carried on m fraudulent association with the enemy and 
m derogation of rights secured m war by the other belligerent. The general 
immunity of enemy goods found on neutral vessels was subsequently established 
as between the signatories by Art. 2 of the Declaration of Pans, 1856, and was 
universally accepted in practice. It was, however, still subject to the 
exception set up in the case of The Erstern, that enemy goods on neutral 
ships were not protected where the neutral flag was used to cover an illicit 
trade of the kind there described (I). 


General Notes. —Carriage of Neutral Goode on Enemy Ships, and Enemy 
Goods on Neutral Ships : (i) Earlier Usage. —^The question of the liability of 
neutral goods found on enemy ships and of enemy goods found on neutral 
ships, was formerly the subject of two strongly contrasted principles, which 
were followed by different States or groups of States. (1) According to one 
principle, the liability of property to capture w'as determined by the neutral 
or enemy character of its owner, and not by that of the vessel in which it 
was earned. On this view, the goods of a friend not being contraband, were 
free if found in an enemy vessel, whilst the goods of an enemy were liable if 
found m that of a friend. 'J’he pressure of this rule on neutrals, however, was 
alleviated in practice by certain ancillary rules, under which a captor who took 
enemy goods on a neutral ship was required, on their condemnation, to pay 
freight to the neutral carrier, capture being deemed equivalent to delivery, 
except where this right had been forfeited by unneutral conduct (f); whilst, 
in the converse case, a captor who took an enemy ship with neutral goods on 
board was given an inducement to forward the goods to their destination by 
a recognition of his right to freight if he did so (m). This was the principle 
usually acted on by Great Britain, and also by the United States except 

(i) Although not as a permanent rule 

{k) For an analogous case, see infra, p. 529. 

(l) The Bremen Flugge, 4 C. Rob 90. » 

(m) The Fortuna, 4 C. Rob. 78; this operating in the neutral interest, by securing 
in general the due delivery of the goods. 
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whcie qualified by Treaty (m). (2) According to the other jirinciple, the 

liability of the property in either case was held to depend on the nationality 
of the vessel in which such goods were carried, this being in general determined 
by her flag. On this view, enemy goods, not being eontrabanil, found on 
neutral ve.ssels went free, whilst neutral goods found on enemy ships were 
treated as hostile; this being commonly expressed m the maxims “ free 
ships, free goods,” and “ enemy ships, enemy goods." This principle was 
for the most part followed by countries such as France. Holland, and Spam, 
and was also favoured by neutrals generally as tending to increase their 
maritime traffic In view of the compromise ultimately reached on this 
subject, and universally accepted, it is nece.ssary to note that their operation 
in practice was greatly qualified by 'I'reaties made from time to time between 
particular States, and that such Treaties weie often made with little regard 
to uniformity or consistency Thus States which ordinarily followed the 
criterion of ownership often adopted by 'I'reatv the criterion of the flag, either 
wholly or in part; whilst States which ordinarily followed the criterion of 
the flag sometimes adopted that of ownershiji "Free ships, free goods” 
was, moreover, sometimes adopted in lonjunetioii with its coiollary, " enemy 
ships, enemy goods ”, but at other time.s separattnl from it Not infrequently, 
too, w(> find the same State making with other States 'I'leaties of an opposite 
character Hence no general custom emerged, and the jiractice was chaotic 
and confused (o). Such was tlie condition of things when, on the outbreak of 
the Crimean War, in 1854, Great Britain and France, liemg allies, found it 
necessary to adopt common rules with re.sjiect to maritime capture A 
compromise was thereupon arriveil at, under which Great Britain waived her 
right of seizing enemy goods in neutral ships, but without qualifying the 
lirevioiis immunity under her rule of neutral goods in enem\ ships; wdiilst 
Ft.nice accepted the immunity of neutral gimds m eiietnv ships, but without 
qualifying the previous immunity under her rule of enemy goods in neutral 
ships; and these principles were accordingly applied throughout the war by 
the Prize Gourts of both countries 

(ii) Declaratimi of Paris, 1856.—At the close of the war, this settlement of 
a long-standing controversy was accepteil by the other parties to the Treaty 
of Paris(p), and wa.s finally embodied, together with certain other principles 
of maritime law, in the Declaration of Pans, 1856. Bv Art 2, the neutral 
flag shall cover enemy goods with the exception of contraband of war;- and, 
by Art. 3, neutral goods, with the exception of contraband of war, shall not 
be liable to seizure under the enemy flag; thus adopting “ free ships, free 
goods ” without its corollary “ enemy ships, enemy goods.” The Declaration, 
although originally binding only on the signatories (q) who were also parties 
to the Treaty of Pans, has been acceded to by all the Powers except the 

(n) .See The Neieide, 5> Cranch, 388; ISeott, lOl-I. 

(o) See Hall, §§ 254, 268, Westlake, ii. 124, Wheaton (Bojd), .'iPS, The Cygnet, 
2 Uods. 299, and The Nereide, supra. 

(p) See vol. I. 349. 

(?) No right of dcmmciatioii is reserved. 


29 
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United States, Venezuela, Holivia and Uniguav, whilst during the war df 
1898 both Spam and the United States conformed to its provisions. 

Spain acceded on the 18th of January, 1908. (Consequently, declared 
Sir Samuel Evans, I*, in The Mane Glae'ier, I B & (^. P f^. 38, the (Joiirt 
would regard the Declaration not only in the light of rules binding in the 
conduct of war, but as a recognised and acknowledged part of the law of 
nations. 

But by the extension of the term “ contraband ” to cover all commodities 
of use, direct or indirect, in war, by the extension of the doctrine of continuous 
voyage, by presumption of hostile destination, the rule that the neutral flag 
covers enemy goods except contraband of war ha.s been almost wholly 
nullified (r). 

Questions which may arise under the existing Law —With lespect to eneiuv 
goods in neutral vessels, the rule laid down by the Declaration of Paris would, 
it is conceived, still be .subject to the exception laid down in the ease of The 
Erstem {s). Nor can the owner of enemy goods laden on a neutral vc.s8el 
claim compensation for their los.s in the event of the ve.ssel being destroyed 
by a belligerent, unless indeed the destruction proves to have been unjusti¬ 
fiable (t). With respect to neutral goods on enemy vessels, these remain 
subject to any loss or damage caused by the capture of the vessel or the 
interruption of the transport of the goods, ff the vessel is brought m for 
adjudication, the neutral owner is entitled to a restitution of the goods, or to 
their proceeds if sold; whilst if the captor chooses to forward them to then 
destmation, he would, it is conceived, be entitled to freight (a). Where an 
enemy vessel is de,stroyed. it would seem that, whilst a neutral ow ner sending 
his goods by enemy vessels must take the risk of all necessary acts of war, it 
will be incumbent on a captor who destroys an enemy vessel to show that 
the act of destruction, in consequence of which goods wdiieh would otherwise 
have been restorable to the neutral owner became lost to him, was oiu- 
strictly required by military necessity Otherwise, it would be open to a 
belligerent who chose to adopt a general policy of destruction of enemy prizes 
to render the provisions of the Declaration of Pans on this subject virtually 
nugatory. Phis, as we have seen, is what in fact happened during the war 
of 1914 \x). 

(i) Oppcnlieiin, II. ^ 177 Seep oiH, infra 
{s) Supxi, p. 446 

(!) In which case the owner would, it is conceived, be entitled to be placed in 
the same po.sition, so far as possible, as if the illegal act had not been committed 
supra, p 44.); .see the Declaration of London, Art. 52, ,ind, as to tlie (piestion of 
the destruction of neutral prizes, pp .570—.579, infra 
(m) Supra, p. 445 
(r) See supra, p. 416, 
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i:]^EMY GOODS IN A BELLIGERENTE OWN SHIPS. 

THE ROUMANIAN. 

[[1916], 1 A. C. 124.] 

Case.) A cargo of ]>etrolcum, owned by a German company, 
been s]ii])])ed .it Port Aithur, Texas, on board the Briti.sh tank 
sfeaniei Roumanian, bound for Hamburg During the voyage to 
Euroiie war broke out between Great Britain and Germany, and the 
sliipowners therefoie diverted her to Dartmouth, and thence to 
Purfleet .\t Purflc'et tlie oil was discliarged into tanks on shore, 
about 100 to 150 yaids from the vessel, liy means of pipe lines worked 
by the shi])’s pum])s Tlic proce-'S of discharge was not quite complete 
when an order for the detention of the whole cargo was issued. Shortly 
afteiwards a writ was issued by the Procurator-General for the 
condemnation of the cargo, and it was condemned by Sir Samuel Evans 
in the Prize Coiiit as l.iwful prize and droits of .Admiralty There wa'' 
.111 ayipe.il TO tlie I’livy Council 

Judgment.] Loid Parker of Waddmgton. delivering the judgment 
of the Court, held that seiziiri* as prize took place from the receipt of 
the lettei ordering detention, not from the date of nssue of the writ 
There were three points for decision. (1) So far as the petroleum was 
HOT afloat at the time of seizure had the Prize Court jurisdiction * 
(2) Even if the Prize Court had jurisdiction was the petroleum in the 
tanks, noton board, liable to condemnation as prize * (3) Were enemy 

goods on British ships at the outbreak of war liable to condemnation 

Dealing with this last jioint, the Court entirely agreed with the decision 
of Sir Samuel Evans in the case of the Miramichi, and held they were 
so liable citing The Conqueror, 2 C. Rob. 303, and The Venus, Rothery's 
Prize Droits, ji 12‘J The Declaration of Pans applied only to enemy 
goods on neutral shqis Enemy goods on Briti.sh ships, whether on 
board ,it the commencement of hostilities or embarked during the 
hostihtie.s, always were, and still are, liable to be seized as prize, either 
on the high .seas or m the ports or harbours of the realm. 

As to the other two jioints, the jurLsdiction of the Prize Court was 
over goods seized as prize wherever goods might have been seized. All 
enemy sliips and cargoes found afloat on the high seas, or in territorial 
waters, or in ports and harbours of the realm, are liable to seizure as 

29(2) 
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niiiritinio prizt* The petiol was so afloat at the outbreak of war, and 
became bal)Ie to .seizure. It remained liable to .seizuie at Dartmouth, 
and at Purfleet, while still on board. Did the landing, not made by 
the enemy to e.scape capture at sea, bnt by British subjects who had 
the enemy goods in their posse.s.sion and did not know what to do with 
them, at the sugge.stion of the Board of Trade and with no intention of 
prejudicing the rights of the Crown, relea.se them from liability to 
captiiie'' The Court held it did not, and the sentence of con¬ 
demnation was uph(‘ld 


Thi.s ease illu.strat(‘s two distinct points (1) 'I'lie jiosition of enein^- goods 
found 111 a belligerent’s own ships, and (2) the juiisdiction of the Prize Court 
and what is seizable as prize. 

As to (1) refereiKo .should be made to the judginc-nt in The Mirarinchi, 

1 B. & C P. C. 137; [1915] P. 71 (which the Court m the Rourmman expressly 
affirmed) In that ea.se, however, as Sir Samuel Bvans held that the cargo 
was not in fact enemy cargo, his conclusions on the matter were unnecessary 
for the purpose of his decision 

The Venus, Rothery's Prize Droits, 129, as explained m the Itoumanian is 
also m point. Sec also The, Conqueror, 2 C. Rob 303: The Mashona (1900), 
17 Cape S C. 136; 10 Cape Times L R. 163; Journal of Comparative 
Legislation (19(X)), p. 326; The Cargo, Rx Emulous (1813), 1 Gall. 563 (on 
apjieal. Brown v V. 8. (1814), 8 Cranch, 110, supra, p. 55). 

As to the position as to payment of freight of a British shipowner who had 
shipped Gciinan cargo before the outbreak of war, which goods were 
condemnod as prize, .sec The Juno, I B. & C. P C 151; 112 L. T. 471. A 
neutral under such circumstances would have been entitled to his full freight— 
cajiture being treated as delivery. The British shipowner was allowtsl 
freight, but not the full freight—only such freight as is fair and reasonable m 
all the circumstances, and excludmg any sum in respect of inconvenience 
or delay occasioned by the outbreak of war, detention and seizure. 

On (2) a comparison with Brown v. U. 8., supra, p. 55, 8 Cranch, 110, us 
suggested. See also The Thalia, supra, p. 182; The Eden Hall (1916), 

2 B. & C. P. C. 84; The Ten Bales of SUk at Port 8aid, 2 B. & C. P. C. 247; 
The Bawaen, 3 B. & C. P. C. 116; The Olenroy, 3 B. & C. P. C. 161; The 
DamUilo, 2 B. & C. P. C. 339. 

Enemy goods in allied ships are not on board “ neutral ” ships within the 
meaning of the Declaration of Pans and are therefore liable to condemnation- 
Turkish Memeys taken at Mudros (1916), 2 B & C. P. C. 336 
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(i) (JOVEKNINU PRINCH’LES 

THE FRANCISKA. 

[Spink.-., Pri/,c Cases, 111, 10 Moo. 1*. C. 37, Scott, 944 (18.)4—185o).J 

Case.] On the 22nd of May, 1854, during war between Great Bril.;in 
and Russia, the Franaska, a Danish vessel, was captured by 
H.M.S. Cruiser, off Lysor Ort, and sent in for adjudication on a charge 
of having attempted to break the blockade of Riga. On belialf of the 
owner it was contended that the ship was under orders to proceed to 
Riga only in the event of that port not being under blockade; that the 
rna.ster had made enquiries, although without lesult, both at 
Copenhagen, where he had touched on the 14th of May, and on the 
coast, and that he had finally approached the Cruiser with the like 
object In the Court of .\dmiralty (y) a very lengthy and exhaustive 
judgment was delivered, covering incidentally nearly the whole domain 
of the law of blockade In the result both ship and freight wore 
condemned on the ground that the blockade was notorious at the 
time when the ve.s.sel sailed from her last port, and that the master 
having thus acquired notice of the blockade had in fact intended to 
\aolate it. On appeal to the Privy Council, however, this decree was 
reversed and restitution granted, although without costs, on the 
ground that the blockade, even though otherwise legal, had been 
rendered invalid by certain relaxations granted to belligerent mcrchaait 
vessels to the exclusion of neutrals, and, further, that the only notice 
by which the master was affected was a notice which went beyond the 
actual facts, and which was not therefore binding on neutrals. But 
save on these points the judgment does not appear to impugn the 
jirmcijiles laid down in the judgment of the Court of Admiralty, which 
may still be regarded as authoritative. 

Judgment of the Court of Admiralty.] In the Court below, i)r 
T..ushington stated at the outset that his judgment would be based 
on the general principles previously laid down by Lord Stowell, for 
the reason, amongst others, that those principles had been recognised 

(y) The case being only one of a class of eight, all of which were heard before 
judgment was given. 
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as a part of the law of nations by the celehiaTi'd jiiiists of tin- United 
States; and also tliat he projiosed in the first plac«‘ to deal with those 
general questions in relation to lilockado which atfected the whole class 
of cases tlien before him ( 2 ). 

The first question, then, was wdicther the Hiitisii admiral in the 
Baltic had authority to establish blockades, which was a lugli act ot 
sovereignty (a) Such an authority did not belong to .1 naval 
commander in his own right, but must be committed to him by his 
Government, although in the case of distant si-rvice such authority 
might be implied, whilst in any case the adoption ol a blockade by 
the Government would have the effect of legitiin.itmg it, at any late 
as regards subjects of other countries (h). In the case before the Court 
there was conclusive evidence both of prior aiithoiity and subsequent 
adoption 

The next (piestion was whether the force miqiloyed to establish the 
blockade was adequate To be adequate the jilace under blockade- 
must be w'atched by a force sufficient to rendei egress 01 ingress 
dangerous, in other words, save under jieeuliar circumstances, the 
force must be sufficient to render the capture ot vessels attempting to 
go in or come out most probable On this jioint tin* testimony of the 
Cominander-in-Chief was material, if iincontradicted it might be 
conclusive, whilst if contradicted a conclusion must be drawn from a 
consideration of the whole of the circumstanci's fn the present casi* 
there w'as no reason to suppose that a force of three 01 foui steam 
vessels was not adequate to blockade the coast tioin liibau to Lyser Ort, 
a distance of less than one hundred miles The next question was 
whether the jiort of Riga could be legally blockaded from ly'ser Ort 
at a distance of 120 miles As to this, the exidence showed it to be 
perfectly practicable for a vessel of wai stationed near Ijyser Ort, at 
the entrance of the gulf, with a base of only three miles, to prevent the 
ingre.ss and egress of vessels into and from the gulf, and consequently 
to and from all places within it The legality of a blockade was not 
affected by reason of the blockading force being stationed at a 
considerable distance from the place lilockaded the true criterion of 
its legality being not one of place or distance, but the capacity of the 

(z) Supra, p. 453, 11, The judgment is very lengthy, i-Ktending over some fifty 
pages, and only its general effect is given in the text. 

(o) The llenrick and Maria, 1 C. Rob. 146. 

(6) The RoUa, 6 C. Rob. 364. 
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foue \vlicrc'V(M- maintained to cut ott all communication with the place 
lilockaded (c) Both in principle and on authority, moreovei, it was 
reipiiMte to the validity of a blockade that the ports blockaded should be 
hostile territory But in the present case all these conditions had been 
complied with 

The next ((msstion was whethei the blockade was m.untained with 
the neei'ssary strictness As to this, if the force deput(*d was competent 
some ])resuni])tion faiily followed that the oHicers discharjied their 
dnt\ In the piesent case the evidence both as regards the warships 
emplo\(‘d anil the merchant vessels seaiched, ami the evidence of the 
.idnnral himself, tended to show this As agains^^ this it was alleged 
that many vessels were allowed to go in and come out by consent. 
When a blockade had been established by notification, or even de facto 
foi 'o long a time that all neutral nations must be taken to be aware 
of It. it was not legally competent to the blockading force to allow 
mgiess or egiess at their pleasure But when a blockade de facto had 
been recently established, then, as regards egress, it was the privilege 
of <i neutral tiader to come out with cargo laden before blockade, the 
blockading officeis having to form then judgment on this as best as 
th(“v could, whilst neutral vessels in ballast might of course come out. 
.Vs rtgaids ingress, to allow a vessel to imter would be a breach of duty, 
Imt It did not follow that every vessel seeking to enter must be detained. 
On the contrary, if there was reasonable ground for believing her ignorant 
of the blockade, she must be merely notified or warned, even though it 
sonietiines liajipened that such vessids subsequently succeeded in 
slipjiing through In the jiresent case theie was no evidence of ships 
beintr allowed to go m or come out by jiermission There was indeed 
evidence that a certain number of vessels succeeded m entering despite 
the blockade, but maintenance of a blockade was always a question 
ot degiee, and in no ca.se had a blockade been held to be void, so long 
.IS the blockading force was competent and present, meiely becau.se a 
ceit.im numbei ol vessels succeeded in ev.idmg it No port could be 
hermetically .sealed 

\Nith respect to the que.stion whether the blockade was binding 
before the date at which it was publi.shed m the Gazette, uji to the time 
of such publication it was a blockade de facto; and, as such, it depended 
on Its own legality and was subject to all rules that attached to a 

(i,) Kent, Com. i. 140; Naylor v. Taylor, 1 Moo. & M. 207, where it was held 
that a blockade of Hueiio.s Aire.s wau. well iiiuintained at a distance of 100 miles. 
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blockade ds J'acto as distinguished from a blockade by notification. No 
doubt it was convenient that every blockade de facto should bo notified 
as soon as possible by the Home Government, and it then became a 
blockade by notification, with all its attendant advantages But 
under the British practice notification was not essential, and was indeiul 
sometimes omitted altogether (d) If that were .so, then a blockade 
de facto could certainly not be invalidated retrospectively by any 
delay in notification, if it was subsequently notified. 

With res])ect to the contention that the blockade was vituittsl liy 
the Orders in Ckmncil in conccihng privileges to belligerent vessel^ as 
regards trade with the ports blockaded from which neutrals weie 
excluded, the learned judge, after a careful consideiation of the nature 
and the effect of these orders as regards neiitials, and a full recognition 
of the principle that a belligerent is not entitled to take for himself or 
concede to the other belligerent rights of trade jirohibited to neutrals, 
concluded that the effect of the relaxation in question, lining onlv 
partial, was not such as to invalidate the blockade, but only to confer 
on neutrals a right to similar treatment (e) 

As to the notice, knowledge on the part of the ncutial wa' an 
indispensable requisite of liability In the ca.se of blockade iiy 
notification notice of the blockade was communicated by the belligerent 
Government to foreign Governments either through their representatives 
accredited to it, or through its own rejiresentatives abroad accredited 
to them, and any ignorance for which the neutral Government was 
re.sponsible would be no excuse In the case of blockades de fuito, 
individual warning to any vessel about to enter must m general be 
given But by lapse of time and other cireumstances a blockade de facto 
might become so notorious that a knowledge of it might be generally 
presumed, either as a presumjftio juris el de jure or as throwing the 
onus of proof on the claimant. After examining the factors necessary 
to constitute notoriety and the evidence of this actually adduced, the 
learned judge concluded that the blockade in question was at any rate 
of such notoriety as to throw on the neutral the onus of jiroi ing his 
ignorance of a inea.sure that had become so widely known (/) In the 

(d) The Viouw Judith, 1 C. Rob. 150. 

(e) On this point the judgment -was reversed by the I’rivy Council. The ica.soning 
on which it was founded i.s fully considered in the judgment of the latter: see 
p. 458, infra. 

(/) The question of the effect of a Treaty of 1670 made betucen Great Britain 
and Denmark, making it lawful for either party to trade with tlie enemies of tlie 
other, was akso discussed .see p. 152 (t seq. 
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hglit of these principles, and on the grounds that the evidence went to 
show that the blockade was notorious at the time when the vessel 
had left her last port of call, that the master had made a false 
deposition, and that he was m fact proceeding to violate the blockade 
with full knowledge thereof, a decree of condemnation must be 
pronounced. 

Judgment of the Privy Council.] The Rt Hon. T Pemberton Leigh 
])omted out that the questions for decision were. (1) whether the 
port of Riga was on the 14th of May -the date at which the vessel 
l<‘ft f'o])enhagen and after which there was no proof of any further 
notice—legally in a state of blockade, and (2) if so, whether the master 
or owner had such notice of the blockade as to subject the vessel to 
condemnation. 

With respect to the existence of a legal blockade, it appeared that 
the British admiral had on the Ifith or the 17th of ,4pril established, 
by a competent force jiroperly stationed foi the purpose, an effective 
blockade of the ports of Libau, Windau, and Riga, and that this 
blockade was subsisting at the time of seizure On the question of 
authoiity it must be jiresumed that the admiral had authority from 
his Ooxernment to institute .such a blockade of the Russian ports as 
he might deem desirable. 

It appeared, however, that on the 15th of April the Britrsh Govern¬ 
ment had issued an Ordei in Council, which in effect permitted Russian 
^Ts.spls sailing before the 15th of May from any Russian port in the 
Baltic for any Briti.sh port to proceed with their cargoes on .such a 
destination: that the French Government had granted a similar 
permission as regards Russian ves.sels .sailing for French ports; and 
that the Russian Government had also conceded to British and French 
vessels in Rus.sian ports six weeks within which to load and depart 
for foreign ports. As regards egre.ss from the blockaded ports, 
therefore, the effect of these ordinances was virtually to remove, up 
to the date mentioned, all re.strictions on the conveyance of cargoes in 
Russian vessels to British and French ports; and, although British 
and French vessels would strictly remain liable for sailing from 
blockaded Russian ports after notice of blockade, it was improbable 
that the allied Powers intended to deprive their subjects of the 
indulgence granted to them by the Ru-ssian Government The general 
effect, therefore, was to allow the belligerents to carry on a commerce 
fiom wliieh neutrals were excluded; and the question was whether 
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such an exclusion was warranted by the law of nation.->, and, if not, to 
what extent neutrals could avail them.selve.s of the objection As to 
this, it had been laid down by the learned judge in the Court below 
that such an exclusion was not justifiable, for the reason that a 
belligerent was not at liberty to reserv'e to himself or to concede to the 
other belligerent a right of carrying on commercial intercour.se denied 
to neutral nations, that it was military need alone which justified 
restraints on neutral trade; and that if the belligerents tlieiiiselves 
engaged in a trade otherwi.se prohibited, it was clear that no .such 
need existed And with this principle their Lordshijis entirely 
concurred. On the que.stion, however, as to how far such licences 
would invalidate a blockade, the same learned judge had held that the 
effect of a relaxation which was only partial, but which at the same 
time exceeded the limits of some special occasion, was not to invalidate 
the blockade, but to entitle neutrals to the benefit of similar treatment 
In order to test this conclusion it was necessary to remember that the 
right of blockade was not founded on any general unlimited right 
to cripple the enemy’s commerce with neutrals. On the contrary, it 
was admitted on all hands that a neutral had a right to carry on with 
either belligerent during war all the trade open to him in time of peace, 
.subject only to the exception of trade in contraband goods and with 
blockaded ports, both these exceptions being founded on tlu* same 
reason, namely, that a neutral has no right to interfere with the mihtaiy 
operations of a belligerent. It was an acknowledged rule that the 
object of blockade was to cut off all communication with the blockaded 
place whether for egress or ingre.ss (</). The Court could not therefore 
assent to the jiroposition that any objection on the grouiul of 
relaxations by the belligerent in his own favour would be remov(>d if 
the Court of Admiralty allowed the same indulgence to neutrals, tor 
such relaxations, if applied to neutrals on the same terms, might prove 
of very little value, whilst if construed more favourably they would 
amount to a general freedom of commerce which was inconsistent 
with the existence of any blockade The ambiguity, in which all 
these questions were left by the Order m Council, moreover, was another 
strong argument against the vahdity of the blockade, for if only a 
partial modified blockade was to be enforced against neutrals, then 
justice required that such modifications should be notified to neutral 

(g) The Frederick Molke, 1 C. Rob. 86; The Betsey, 1 C. Rob. 93, The Vreywio 
Judith, 1 C Rob. 150, The Holla, 6 C. Rob, 364, The Success, 1 Dods. 131. 
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♦States, m ordei' that they might be fully apprised as to what acts their 
subjects might and might not do If these views were correct it 
followed that at the time this vessel sailed for Riga she could not be 
affected with notice of the blockade, for the reason that there was no 
legal blockade in existence, and a neutral could not be required to 
speculate as to the subsequent establishment of a blockade de facto. 

As to ingress into the blockaded ports, certain relaxations had also 
been "ct up hy the Order in Council of the 29th of March in favour of 
Russian vessels then in or on their way to British ports, which were 
to be penmtti'd to return to their ports of elestmation m their own 
countrj’ But these relaxations—assuming, as seemed likely, that the 
right of entry extended to ports blockaded except when otherwise 
provided—might probably be said to fall within that class of cases in 
which a licence to enter might be granted on special grounds; such 
cases being altogethei distinguishable from those in which a belligerent, 
m his own interest, permitted enemy ships to bung him cargoes from 
their own jiorts whilst maintaining the blockade of the latter against 
neutrals. 

But even if it wei<> assumed that the blockade was not legally 
invalidated on these grounds, it still remained to see whether the 
notice \sas effectual As to this it was not, indeed, essential, according 
to the jinncijiles adopted by the British Prize Courts, even in the case 
of a blockade de facto, and whether as rcgaids ingress or egress (h), 
that special notice should be given, so long as there was proof of 
knowledge, actual oi constructive (i) But even though such knowledge 
might be presumed from the general notoriety of the blockade, the 
notice to be inferied from it must be of such a character that it would 
have lieen a good notice if dii-ectly conveyed In either case, in fact, 
the notice must correspond with the reality of the blockade, and must 
not lie more extensive than the blockade itself A belligerent could 
not, for instance, proclaim that he had blockaded several ports, when 
in fact he had blockaded only one; and any notice of that kind would 
be ineffectual and might be disregarded by the neutral (k). An 
unlawful warning off, which was in fact acted on, might found a good 

(k) Both of thi'no licing governed by the same principle, subject only to the 
fact that knowledge was more readily presumed in the latter case. 

(i) This represents the British and American view. As to the piovisions of the 
Dcdaration of London on this subject, see p. 469, mfia. 

{k) Thf [IfiincL ami Maria, 1 C. Rob. 146. 
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claim for damages, as in the case.s of The Boyne and The Monmouth (/). 
Applying these principles to the case in hand, the master would be 
clearly affected by notice of all that was publicly known on the question 
of the blockade at Copenhagen on the 11th of May. But all the 
evidence on this point went to show that officially and generally the 
irapre.ssion then was that a general blockade of all the Russian {lorts 
had been established; and that this error had not been publicly 
corrected. Hence the only notice to be presumed against the master 
was a notice that he must not proceed to any Russian port; a notice 
which went beyond the facts, as being more extensive than the blockade 
actually established, and which was therefore, according to the 
principles previously stated, not binding on the neutral 


The judgment of the Court of Admiralty in this ease may still be said to 
retain its authority as an exposition of general principles; even though 
corrected by the Privy Council on certain points in their application. The 
judgment of the Privy Council also enunciates a numbc-r of general principles 
in relation to blockade, confirming generally those laid down in the Court 
below. Directly, moreover, it decides two points of considerable importance. 
One is that the due enforcement of a blockade against all vessels alike is an 
essential condition of its validity, and that any general relaxation of its 
restrictions in favour of belligerents and to the exclusion of neutrals will 
render it invalid. The other is that notice of the blockade, however derived, 
whether from notification, special warning, or notoriety, must correspond 
with the actual facts of the blockade, under pain of being held inoiierative 
against neutrals. Taken together, these judgments embody the results of a 
great variety of previous decisions, and in this way convey what is at oiue 
a statement and an illustration of the more important principles underlying 
the law of blockade from the point of view of the British Prize Courts H'he 
rules actually laid down, moreover—with the exceptions perhaps of those 
relating to the presumption of notice from general notoriety and the legality 
of licences (m )—appear to correspond in substance w ith the rules embodied 
in the Declaration of London (w). 


General Notes.— Blockade .—At the outset, it is necessary to distinguish 
a war blockade, such as we are here concerned with, from a so-called “ pacific 
blockade,” which, as we have seen, is not strictly an operation of war, and 
cannot rightly be enforced against neutrals (o). The former may be defined 
as “ an act of war carried out by the w'arships of a belligerent, detailed to 


(1) iSec Moore, Int. Arb iv. 392.3. 
(ii) Infra, p. 468. 


(»i) Supra, pp. 4.")"), t.lS 
(o) See vol. i. 361. 
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prevent access to or departure from a defined part of the enemy’s coast ” (p). 
As a technical procedure, blockade is virtually limited to obstruction of passage 
by sea and by the action of naval forces. Its object in general is to cut 
off all communication by or from the sea with the blockaded place (9); 
although it IS sometimes instituted to prevent egress only, or ingress only, in 
which cases it is usually known as a “ blockade outwards,” or a “ blockade 
inwards,” according to the nature of its object (r). 

A ■■ military ” or “ strategic ” blockade is one undertaken as part of or as 
incident to some military operation proceeiiing on lanil. A “ commercial ” 
blockade, on the other hand, has no immediate military end, but aims rather 
at weakening the enemy by cutting off his commerce with the area blockaded. 
The legality of this form of blockade was originally questioned by the United 
States, and its abandonment stipulated for as one of the conditions on which 
alone the United States would accede to the Declaration of Pans (s). 
Xovcrtheless, during the American (’ivil War, the United State's proclaimed a 
blockade of the entire coast of the Southern Confederacy, e,\tending over 
some 2,o()0 miles, and requiring some 400 vessels for its maintenance This 
blockade, .ilthough primarily " commercial,” and not “ strategic,” proved 
ultimately of considerable military importance, and contributed largely to 
the overthrow of the Ckmfederacy (0 And the evidence thus afforded of its 
utility as an operation of war contributed, again, towards establishing it as a 
permissible measure (u). 

A blockade mav take effect on one or more jKirts, or the mouth of a river, 
or a part of the coast, or even the whole sea-board of the enemy territory. 
Knemv territory for this purpose will include all territory which belongs to 
an enemy, whether in full ownership or under the guise of a lease or a Colonial 
protectorate (z), or which is in his actual ixieupation and control, whether 
political or military So, in 1904, Japan proclaimed a blockade of the 
Liaotung Peninsula, including Port Arthur, and also of the coast of Manchuria, 
although these areas were still formally subjeet to the sovereignty of China. 
But a belligerent cannot otherwise blockade neutral territory, unless it is in 
the actual control or occupation of the enemy (y); nor may he institute or 
enforce a blockade of enemy territory in such a way as to prohibit or obstruct 
access to neutral territory (2) So if one bank—or the upper part—of a river 
lies in neutral territory, a belligerent cannot lawfully interfere with free access, 
in the ordinary course of navigation, to the other bank or the lower part (a). 


ip) Sec Bari. Bap. 1909 [Cd. 4554], and also 1909 [Cd. 4555], 

iq) The Vrouw Judith, 1 C Rob. at 151. 

(r) The (Jerasimo, 11 Moo B. 0. at 115 

(s) Wharton, Dig. lii 274 (0 Taylor, 764. 

(u) Supra, p. 442. 

(z) See vol. i. 103. As to a curious question that arose between Great Britain 
and France relative to the blockade by the latter of the coast of Senegal during a 
war with the inland natives, and in alleged derogation of British rights, see the 
Portendic Claims, Atherley-Jones and Bellot, Gommerte in War, 144. 

(y) Infra, p. 467. 

(2) The Frau llaabe, 4 C, Rob. 63. 

(a) Hall, § 266; Taylor, 765. 
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Heme the action of the United States Courts, on the occasion of the blockade 
of the Rio Grande, during the civil A\ar—in requiring neutral vessels bound 
for Mexican porta to keep strictly on the Mexican snle, which was not always 
possible in the usual course of navigation, under pain, if found nortli of the 
line of demarcation, of being exposed to arrest and trial and of being mulcted 
in costs and expenses even though shown to have a bond fide neutral 
destination (h )—must be regarded as oppressive and unwarrantable as limiting 
free access to neutral terntoiy (c). Art. 18 of the Declaration of London 
declared that ' the blockaduig force must not bar access to neutial port.s or 
coasts ” This would have settled this pomt, but it is still doubtful whether 
the mouth of a so-called mtcrnational river may be closed When in 1854 
Great Britain and France blockaded the mouth of the Danube, the neutral 
States of Bavaria and Wurtemberg protested (d) 

In order that a blockade may be valid, and that the penalty may take 
effect as against neutral vessels, it will be necessan to show (1) that the 
blockade was duly established; (2) that it was effective in fact; (3) that it 
was duly maintained in the sense both ot being eiitoiced continuoiish and 
enforced against all vessels (e), (4) that there was some act of violation either 
by ingress or egress on the part of the vessel against which its peiialtits are 
invoked; and (5) that there was actual or lonstructive knowledge on the pari 
of those responsible for the action of the vessel (/) 

(1) With lespect to due establishment it is essential, in the lirst place, that 
the blockade should be instituteil iindei authority of the belligerent Govern¬ 
ment, This authority is usually conferred on a naval officei by express 
instructions from his Government. Ne\ erthele.ss, an officer in command of 
a naval force which is operating outot reach of expiessinstiuctions—although 
in view of modern methods of communication .such cases are now less likely 
to occur—will be deemed to have a delegated authority for this pur}iose. 
But even in such a case his action in imposing a blockade must be subsequently- 
approved and adopted by his Government; the effect of such adoption being 
then to validate it {g) as from the date when it was originally im^iosed (/i). 
And with this the practice of other States appears to agree 

Although under the British practice a public or diplomatic notification is, 
as we have seen, not a legal requisite to the validity of a blockade, it is usual 
for the Government either in ordering a blockade, or in adopting one already 
established de facto, to notify the fact to neutral Powers through the ordinary 
diplomatic channels, and also to publish the fact to its own subjects; whilst 
it is also the duty of the officei in command of the bloikading force to take 

(6) The DashuKj tt'/nr, .5 Wall. 170 

(c) See Hall, § 266 

(d) Oppenhenn, i. § 176. ii § 373 

(e) Saving the exceptions mentioned, mjra, p 474 

If) The Betsey, 1 C. Rob 93, Scott, 932. which is usualU regarded as the 
classical case on this subject. 

(g) That is, in the matter of authorisation 

(h) See Pari Pap 1909 [Cd. 4664], p. 5, The RoUa,QC Kob .364, The Fmnciska, 
Spinks, at 114 
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such steps as he conveniently can to brui}' it to the knowledj^e of the authorities 
of the ports blockaded, and especially of the foreign Consuls there (i). 

(2) With resjiect to the conditions rcMimred to render a blockade “ effective,” 
there was formerly a great divergence alike of opinion and practice. In thc' 
first place, in the ('arlier {ktiocI belligerents had Vieen wont to issue declarations 
of blockade in cases where the blix-kade was unsujiported by any adequate 
force or at times even bv any force, thus exixising neutral vessels to the risk 
of fortuitous capture 1^) Such blockades came to be known as “paper” 
or “ cabinetblockades 'I’owards the close of the cight(>enth century their 
illegality was generally asserted by neutrals (/); although this pist pretension 
was constant 1\’ disregardcxl bv belligerents in the succeeding wars. It was 
to guard again.st blcxkades of thi.s type that Art. I of the Declaration of 
Pans, 1856. provided that “ bhxjkades in order to be binding must be effective, 
that IS, maintained bv a force sufficient really to prevent access to the coasts 
of the enemy. ’ In the second place, even aftc-r this. th(>rc was still some 
divergence of opinion and practice as to the eonditions requisite to “ effective¬ 
ness ” According to the prevalent Kiirojiean vic*w it was necessary for this 
purpose that ingress or egress should lx* barred bv ships that were either 
stationarv or in close proxmiitv to each other (w); in such a way as to expose 
any vessel attempting to pass the line of blockade to a i ro.«s fire from two or 
more ships (/i), although this view inav now probably be regarded as 
abandoned (o) .According to the British \iew. on the other hand, a blockade 
IS deemed to be cffc< tive if it is maintained by a force sufficient, under ordinary 
circumstances (p). to expose any vessel attempting to enter to obvious 
danger <ind probable capture. c\en though .some vessels may succeed in 
getting through (q) -And with this view the American Courts appear to agree. 
So, m the case of The OlimJe Rodn-gues, 174 V S 510; Scott, 954, the Supreme 
Court ruled that the elfeeti\eness of a blockade, being at bottom a question 
of fact, was dependent on proof of cviilcnt danger of entrance, having regard 
to all the circumstances of the case, and especially the local situation, and 
the speed, armament, and equipment of the vessel or \csvls employed, and 

{i) Sec I’arl Fap 1909 [C<1 1.5.>4J. p .), Th( Neptunu.i, 1 t’ Kol), 110, and The 
Franciaka, p 453, supra 

(k) Which according to the Anglo-American doctnne might have occurred at 
any distance from the place blockaded, so long as there was proof of knowledge of 
the alleged blockade and a present intent to violate it’ infra, p. 473. 

(l) As in the Declarations of the Armed Neutralities of 1780 and 1800, although 
here coupled with condition-! not conceded under the Bnti.sh practice see 
Taylor, 761 

(m) Whether with or without the aid of shore batteries 

(7i) Hall, § 260. 

(o) See Report, Pearce Higgins, 580, Pari Pap 1909 [Cd 4565], 255, 292. It 
IS unnecessary, having regard to the equipment of modern warships; and an added 
source of danger having regard to the risk of attack, at any rate on a defended 
coast, from torpedoes and submarines. 

(p) That 18, after making all due allowance for e.xeeptional conditions of weather, 
such as fogs or tempests 

(q) The Nancy, 1 Acton, 57, The Franciska, Spinks, P. ('. at 115; Qetpel v. 
A’mtlA, L. K. 7 Q R at 410. 
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that if ejiic.ss or injjress was shown to be dangerous in fact, it was not ojion 
to a neutral to challenge the validity of the blockade merely on the ground 
that it had not been earned to the highest degree of eflhciencj' from a purely 
military staiidjxiiiit Proceeding to apply this principle to the case in hand, 
the Court held that a blockade of the port of San Juan, in Porto Rico, a town 
of no great population and having only one entrance, was effective, even 
though kept only by a single cruiser possessing a modern armament and 
equipment (») The Anglo-American view' may probably be said to represent 
the e.visting law, both as more in keeping with the conditions of modern 
naval warfare (s), and as embodied in the Declaration of London. Although 
the presence of some naval force is necessary to the existence of a valid 
blockade, yet shore batteries and the artihcial obstiuction of navigable 
channels (<) may be used m aid of naval operations, and must then be weighed 
in estimating its effectiveness (m). But proxiniitv to the blockaded place 
18 not in itself essential, so long as the blockading force is so situated as to 
prevent, or to cause danger to ingress or egress (x). 

Hall, however, disagrees with the decision of Lord Stowell in The Danckehttnr 
Afncaan, I Rob. 107; Scott, 813, and with that in The Cirrasstan. ' In 
both these cases,” he says, “ the essential fact was lost sight of that the 
property of individuals engaged in mercantile acts is confiscated, not because 
they are personally hostile to the belligerent, but because they are membeis 
of the enemy State or closely associated with it and so contribute to its 
strength, or else because they are doing acts inconvenient to the belligerents. 
So soon as they cease, in whatever manner, or from whatever cause, to be 
members of an enemy State, or to be associated with it, or so soon as their 
acts cease to be inconvenient, all reason for the confiscation of their property 
falls to the ground ” (y). This principle was indeed applied by Loid Stowell 
in other cases. In The Lisette, (i (’ Rob 387. ho said, “ the blockade being 
gone, the necessity of applying the penalty to prevent future transgression 
cannot continue When the blockade is raised, a veil is thrown over 
everything that has been done, and the vessel is no longer taken in delictu. 
The delictum may have been completed at one tune, but it is by subsequent 
events entirely done away with. In The Orlenc, [1920] A. (,'. 724, it was held 
by the Judicial Committee that ” Goods which at the date of their seizure in 
prize are not enemy projierty cannot be condemned as enemy goods, although 
the property in them has passed to an enemy before the issue of the writ 
claiming condemnation ” 

(r) At one time 2'he Yosemite, an auxiliary cruiser, having a speed of IjJ knot.s 
and a gun range of 3J miles, and, at another. The New Orleans, an armoured 
cruiser, having a speed of 22 knots, a gun range of miles, and an electric light 
range of 10 miles. 

(a) Supra, p. 463, n (o). 

(t) For instances in which the admissibility of this has In'cn disi us.sed inter¬ 
nationally, see Moore, Digest, vii. § 1286. 

(m) The Circassian, 2 Wall. 136. 

(x) The Franciska, Spinks P. C at 116, p. 453, supra. 

(y) Intern. Law, 4th ed. p. 529. 
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(3) A blockade must also be continuously maintained. According to the 
British view, its validity will not be impaired by the temporary absence of 
the blockading squadron owing to adverse weather, provided the station is 
resumed with due diligence; but it will be impaired if the blockading force 
neglects otherwise to maintain it efficiently, or if it is diverted to other 
emplov ment, or if it is driven off by superior force (2). If a blockade, even 
though originally well established, fails at any of these points, it will need to 
be re-established in the same way as an original blockade (a). It will, as we 
have seen, also be invalidated if the blockading force neglects to enforce it 
impartially against all vessels; for the reason that such restraints are as 
regards neutrals justified only by military necessity (6), and that if some 
vessels, and especially belligerents, are given access for trade, it shows that 
no such necessity really exists (c). What acts will amount to breach of 
blockade will be considered in connection with The Fmlerick Molke (d). 

(4) Sotire. —While all systems agree in requiring notice of the blockade 
as a condition of neutral liability, there was formerly a marked divergence 
between the British practice, with which the American and Japanese in the 
mam agree, and the French practice, which was followed by certain other 
European Powers (e), as to the nature of the notice required. According to 
the French practice, in addition to the requirement of a general notification 
and a declaration addressed to the local authorities (/), a special notification 
was iK'ccssary; and no vessel was deemed to be liable, m the matter of ingress, 
unless she attempted to enter after having received express notice from a 
warship of the blockading squadron endorsed on her papers (g). But this 
rule had the disadvantage of enabling vessels intent on breaking blockade 
to make at least one attempt without incut ring liability; and appears, on 
the occasion of the Xaval Conference, to have been abandoned by its chief 
adherents (li). According to the British practice, on the other hand, although 
there must be some notice, yet such notice mav be actual or presumptive (i). 
As regards egress, the fact of blockade is m general sufficient where egress is 
unlawful (L). As regards ingress, m the case of a blockade de facto, express 
warning must be given and endorsed on the ship’s papers, unless the blockade 
has been subsequently notified, or has become notorious (/). But m a 


(2) The Fiedenck Molke, 1 C. Rob. 86, The Colwnlna, 1 C. Rob. 154; The 
Hoffnung, 6 C. Rob. 112; The Fmnciska, Spinks, P. C. 111. On the question of 
diversion, sec a discussion between Great Britain and the United States as to the 
interruption of the blockade of Charleston: Moore, Digest, vii. 843. 

(a) Westlake, 11. 235. (h) Supra, p. 457. 

(c) But as to certain exceptions, see infra, pp. 474, 476. 

{d) Infra, p. 472. 

(e) Such as Italy and Spain, but not Germany or Holland. 

(/) Infra, p. 468. 

(!7) See Pari. Pap. 1909 [Cd. 4555], p. 30 (France), p. 44 (Italy), but also p. 4 
(Germany), and p. 51 (Holland). 

th) See M. Fromageot’s Declaration, ibid, at 161. 

(i) The Betsey, 1 C. Rob. 93. 

(k) The. Vrouw Judith, 1 C. Rob. 150; but see infra, p. 474. 

(l) The Neptunus, 2 C. Rob. 110; The Franciska, Spinks, 111. 

P.C. 
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blockade by notification, notice will be presumed if the notification was duly 
issued, and there has been sufficient time for the vessel to receive it(m); 
it being the duty of the neutral Government to communicate such notice to 
its subjects {n). Notice will also be presumed if the master refuses to attend 
to the summons of a warship of the blockading squadron (o). Notice on the 
part of the master will affect the owners of the vessel, and also such cargo as 
may be owned by them (p). 

(5) With respect to cessation, a blockade may come to an end in the 
following ways:—(1) If it is declared to be raised either by the blockading 
Government or by the officer in command of the blockading force, in which 
case all necessary steps ought to be taken to notify the fact to neutrals. But 
mere misinformation given to a particular vessel by an officer of one of the 
blockading ships will not have this effect, although it will entitle the vessel 
to express notice before she can be held liable (g). (2) If it ceases to be 
effectively maintained or enforced, in the sense previously described, or if it 
IS vacated by the pressure of the enemy, in either of which cases it must be 
formally re-established before it can be enforceti anew (r). (3) If the 

blockaded place is actually occupied by the forces of the blockading Power (s). 
But on this point the American decisions are not in agreement with the 
British. So, in The Cirrmsian, 2 Wall. 135; Scott, 815, it was held by the 
Supreme Court—Nelson, J , dissenting—that the blockade of New Orleans 
was not raised, m favour of neutrals, by the occupation of that place b\' the 
United States forces, on the ground that it had only recently occurred and 
was liable to be re-occupied by the enemy troops who w'ere still m the vicinity, 
'fhe authority of this case, internationally, is indeed discredited by the 
subsequent award of an indemnity m respect of the capture by a .Joint 
Commission to which the matter was referred (<)• Nevertheless it was followed 
in the Adula, 176 U. S. 361 (1900), where it was held that the occupation of 
the Spanish port of Guantanamo, the city still remaining in the hands of the 
Spaniards, did not have the effect of raising the blockade. If, in such cases, 
the occupation of a blockaded place, even though covering the sea entrance, 
IS only partial, it would appear quite legitimate to refuse to treat the blockade ' 
as raised. 


Genebai. Notes. —Law of Blockade under the Declaration of London .—So 
far we have considered only the customary law of blockade, or rather the 
national interpretation of that law on the part of particular States; noticing 
in the result a considerable divergence alike of theory and of practice. On 


(wi) The Nepiunus, 1 C. Rob. 170, TheJonge PelroneUa, 2 C. Rob. 131. 

The Nepiunus, 2 C. Rob. 110. 

(o) See Pari. Pap. 1909 [Cd 4554], p. 6. 

{p) The Mercurius, 1 C. Rob. 80, and as to other cargo, p. 471, infra. 

(q) The Nepiunus, 2 C. Rob. 110. 

(r) The Iloffnung, 6 C. Rob. 112. 

(s) See Pari. Pap. 1909 [Cd. 4554], p. 6. 

(<) See Moore, Int. Arb. iv. 3911. 
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this, as on other subjects connected with neutral trade, an attempt was made 
at the Naval Conference, 1908, to arrive at some agreement as to what were 
the “ recognised rules of international law.” The results were embodied in 
the Declaration of London, 1909 (u), which, although unratified, f ormed the 
basis for much of the regulations and practice of the belligerents during the 
war of 1914 (x). Hence, in relation both to blockade and other topics 
connected with neutral trade, it is desirable to see how far the customary 
or national rules on these subjects are affected by its provisions. 

The Scope oj Blockade. —On this question. Art. 1 of the Declaration 
expressly provided that a blockade must not extend beyond the ports and 
coasts belonging to or occupied by the enemy; and Art. 18, that a blockading 
force must not bar access to neutral ports or coasts. This merely confirms 
a principle which was, as we have seen, universally accepted in theory and 
commonly followed in prac tice (y). 

Essentials to Validity of a Blockade. — By Art. 2, a blockade in order to be 
binding must comply with the following conditions: (1) it must be “ effective,” 
that IS to say, it must be maintained by a force sufficient really to prevent 
access to the enemy coast line. This merely adopts the formula and definition 
contained in the Declaration of Pans, 1856(2). By Art. 3 effectiveness is 
declared to be a question of fact. This confirms the Anglo-American view— 
which holds that the cjiicstion is one to be determined in the light of the 
ciBCumstances of each particular case, and especially the local situation, and 
the nature and calibre of the force employed—and may probably bo said to 
dispose of the Continental theory previously referred to (a). (2) Art. 4 

implicitly recognises that a blockade must be duly maintained in the sense 
previously indicated (b), whilst at the same time providing that a blockade 
shall not be deemed to be raised by the temporar3’ withdrawal of the blockading 
force owing to stre.ss of weather. (3) By ■'Vrt. 8, in order to be binding on 
neutrals, the blockade must have been ” declared ” and “ notified ” in 
accordance with the provisions mentioned below. (4) By Art. 5 it must be 
applied impartially to the ships of all nations; subject, however, by Arts. 6 
and 7, to a right on the part of the commander of a blockadmg force to allow 
a neutral warship to go in and come out of a blockaded port, and also to a 
right of entry and exit on the part of a neutral vessel m circumstances of 
distress acknowledged by an officer of the blockadmg force, so long as no 
cargo is discharged or taken on board whilst in the blockaded port (c). On 
most of these points the Declaration, it will be seen, virtually affirms the 
rules and usages recognised under the British practice (d). 

(u) See Arts. 66, 69. 

(X) As in the Turco-Itahan War, 1911. 

(y) See p. 463, supra , and as to the question of the raising of a blockade by 
occupation, p. 466, supra. 

(z) Supra, p. 462. (o) Supra, p. 463. 

(ft) See p. 466, supra , and Report, Pearce Higgins, 674. 

(c) Although entry may be refused if the belligerent himself proffers the necessary 
aid: see Report, Pearce Higgins, 675. 

(d) Supra, p. 465. 
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Declaration of Blockade .—A declaration of blockade is a formal statement 
specifying—for the purposes of the notification hereafter described—(1) the 
time at which a blockade commences; (2) its geographical limits; and (3) the 
period within which neutral vessels may come out. It must be made either 
by the Government of the State imposing the blockade, or by the naval 
authorities in its name: Art. 9. If the blockade, as actually enforced, fails 
to conform to the particulars given, or any of them, then the declaration will' 
be treated as void, and a fresh declaration must be issued in order to legalise 
the blockade. The declaration itself is thus a formal statement, which bmds 
the belligerent to certain particulars essential to be known if neutrals arc to 
realise how they stand in the matter of restraints on their trade, but which 
IS only made operative by notification. It will be seen that in these as in 
other provisions, the Declaration of London implicitly recognises the delegated 
powers of a naval commander in relation to the institution of blockade (e), 
and the general usage of allowing neutral vessels already in the blockaded 
port to come out within some time expressly limited for that purpose (/). 

NoUficahons Reqmred .—By Art. 11 two notifications of the particulars 
contained m the declaration arc required. One of these must be made by 
the blockading Power itself to neutral Powers; being addressed either 
directly to the neutral Governments or to their representatives accredited to 
it. The other must be made by the oflficcr in command of the blockading 
force to the local authorities of the place blockaded, who are m their turn 
requmed to communicate it as soon as possible to all foreign consular officers 
within the blockaded area. It will then be the duty of the neutral Govern¬ 
ments and the local authorities to publish the facts to all persons within 
their respective jurisdictions; but whether this is done or not, the effect 
of the notification will be to raise a presumption of knowledge both on the 
part of persons within the blockaded area and of neutral subjects generally: 
Arts. 15, 16. And the same conditions respecting both declaration and 
notification are rccpiired to be observed if a bkxikade is extended, or if it is 
re-c.stabbshed after having been rai.sed: Art. 12. The voluntary raising of a 
blockade, as well as any restriction on its limits as originally declared, must 
also be notified in the same way (Art. 13); whilst if a blockade is vacated by 
the pressure of the enemy, this fact should, it seems, be notified by the latter. 
A failure on the part of the blockading Power to notify the raising of a 
blockade cannot, of course, prolong neutral liability; whilst it would be a 
proper subject for remonstrance or even for indemnity if any consequent 
damage could be shown (g). The general effect of these provisions as to 
declaration and notification was to adopt the British practice. At the same 
time, having regard to modern facilities of communication, it does not appear 
that these requirements are either unreasonable in themselves or unduly 
burdensome on the belligerent. It is, moreover, still ojien to a belligerent 

(e) Arts. 9, 10; and supra, p. 465. 

(/) Arts. 9, 16; infra, p. 474. 

(g) On the analogy of unlawful warning off, see p. 4.59, supra; and Report, 
Pearce Higgms, 577. 
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to enforce a blockade as from the moment when the required notifications 
have been given, even against vessels not yet affected by them, by giving a 
special notification similar to that required under the British and American 
practice in the case of a blockade de facto. 

Proof or Presumption of Notice. —Art. 14 recognises that no vessel is in 
guilt unless those responsible for her action have had notice of the blockade. 
But, as under the British practice, such notice may be either actual or 
presumptive. 

(1) Ingress .—By Art. 15 knowledge of the blockade will be presumed if a 
vessel left a neutral port(h) subsequently to the date at which notification 
of the blockade was made to the territorial Power, provided that the 
notification was made in sufficient time to reach the poit m question; although 
this presumption may be rebutted (i). If, however, no previous notice can 
be proved or presumed against a vessel which is stopped, by Art. 16 a spec lal 
notification of the blockade must be given, and an entry made in her log¬ 
book, stating the date and hour, and her local position at the time, after 
which she will of course be liable if she attempts to break the blockade. The 
question of what amounts to breach by ingress is determined by rules similar 
to those enforced under the old British practice {k). 

(2) Egress .—By Art. 9 the custom of allowing vessels already in port at 
the time of the institution of the blockade to come out within a time limited 
for that purpose is made obligator}^, and, although no time is specified by 
the declaration, the time must be “ reasonable,” having regard to the* 
circumstances and the local situation (/). For the rest, the notification to 
the local authorities is assumed to affect vessels already in port with notice, 
and to render egress, after the time limited, unlawful. It is, however, expre.ssh 
provided by Art. 16 that if, owing to the negligence of the officer in command 
of the blockading force, no declaration of the blockade has been notified 
to the local authorities, or if m the declaration as notified no period has been 
specified within which neutral vessels may come out, then a neutral vessel 
may come out freely; although this would not apply to vessels which had 
entered in violation of the blockade (la). If, on the other hand, the failure 
to notify the local authorities was not due to the negligence of the commander, 
then an outgoing vessel must be warned and turned back (n). The effect of 
these provisions is to modify considerably the earlier practice of both groups 
of States. On the one hand the Continental view that special notice was 
necessary in the case of every vessel attempting to enter (o), was superseded. 
On the other hand, the British rule of notice by general notoriety as to 

(h) And the same presumption would appear to attach where the vessel left a 
belligerent port after the notification of blockade had become known. 

(t) Report, Pearce Higgins, 578. 

(k) Infra, p. 472. 

(l) See Report, Pearce Higgins, 576; as to the previous practice on the subject, 
see p. 474, infra. 

(m) Report, Pearce Higgins, 578. 

(n) Report, Pearce Higgins, 579. (o) Supra, p. 465. 
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ingress ( jt), was also superseded save perhaps as to vessels touching at an 
enemy port (q). Finally, the rule that the fact of blockade is in itself sufficient 
notice to vessels already in port, so far as it obtained (r), is displaced by the 
requirement of notification to the local authorities. 

Local Limits within which Captures may be made. —By Art. 17 neutral 
vessels may not be captured for breach of blockade except within “ the area 
of operations” of the warships employed to maintain the blockade. In the 
ofiScial comiiientary this is explained as follows; On instituting a blockade a 
certain force is detailed for this purpose; the officer in command then posts 
his vessels along the line of blockade, and appoints to each 1 the zom 
which she is to watch; all these zones taken together, and sc organised as to 
make the blockade effective, con.stitute “ the area of operai ions ” (s). The 
limits within w-hich a capture can lawfully be made will th be a question 
of fact to be determined in each particular ease; being dependent on the 
locality blockaded and the number of vessels employed, bub conditional 
throughout on the blockade being effective at the time of eapture (t). Art. 20, 
however, expressly provides that w hen a vessel has broken blockade outwards, 
or had attempted to break blockade inwards, she will be liable to capture 
so long as she is pursued by a ship of the blockading force, although if the 
pursuit IS abandoned, or if the blockade is meanwhile raised, her liability to 
capture will cease. The question of abandonment again will be, one of fact. 
T'he mere gaming of a neutral port will not e.xempt the vessel from subsequent 
capture if the pursuer contmues to he in wait for her; but if she gains a home 
port then she will be exempt from further liability (m). The effect of these 
provisions, if adopted, would be to abrogate the technical rule of the British 
and American Prize Courts that a vessel sailuig from a neutral jiGrt with intent 
to violate a blockade is liable to capture and condemnation as from the time 
of sailing, by whatsoever vessel captured and at whatsoever distance from the 
blockaded port(a:); and also to qualify largely the rule that a vessel which 
has succeeded in breaking “ blockade outwards ” remains liable to capture 
until the termination of her principal voyage (y). 

“ The Doctrine of Continuous Voyage ” in relation to Blockade.~By Art. 19, 
w'hatever might be the ulterior destination of a vessel, she could^be captured 


(p) See The Franciska, Spinks, 111. 

(q) iSupra, p. 469, n. (h). Although even here the notoriety relates to the issue 
of the notification. 

(r) Under the British practice this applied only after the blockade had existed 
for some time: see The Vrouw Judith, 1 C. Rob. 150, although the American cases 
do not appear to recognise this limitation. 

(s) See Pari. Pap. 1909 [Cd. 4554], 41, 42. 

(t) In the case of a blockade of a single port by one vessel, the area of operations 
would be near the coast and comparatively narrow; but with an increase of the 
scope of the blockade and the number of vessels employed, it would become more 
extensive. 

(u) Report, Pearce Higgins, 581. 

(x) Although not enforced under the British practice; .see p. 47.3, mfra and 
Instructions to Delegates, Pari. Pap. 1909 [Cd. 4554], 25—27. 

(y) Infra, p. 474. 
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for breach of blockade if at the moment she was on her way to a non-blockaded 
|)ort. This negatived any further application of the doctrine of “ continuous 
voyages ” in cases of blockade (z); whilst still leaving it open to a captor to 
show that an alleged destination to a neutral port was not genuine (a). 

Liability of the Cargo .—By Art. 21, where a vessel was condemned for 
breach of blockade, her cargo was also liable to condemnation, unless it were 
proved that at the time of the shipment of the goods the shipper neither 
knew, nor could have known, of the intention to break blockade. This 
((ualificd somewhat the British rule, under which the shipiicr must have 
proved that he neither knew nor could have known of the existence of the 
blockade, although the difference m effect is not very material. If, for 
instance, after a blockade was notified goods were shipiied bond fide to an open 
port but carried by the wrongful act of the master to a blockaded port, the 
goods under the British rule would be liable, the owner havmg his remedy 
against the master; whereas under the Art. 21 the goods would go free on 
jiroof that the owner neither knew nor could have known of the master’s 
intention. 

Long-distance Blockade .—Under modern conditions the former practice of 
closing a port by a cordon of cruisers has become impracticable, except in 
isolated instances. The measures taken by the Allies to cut off trade with 
the Central Powers m the war of 1914 were improjicrly termed blockade, 
since they did not conform to the rules of blockade. In March, 1915, the 
United States admitted that the old form was no longer practicable in view 
ot the new methods of defence by the use of submarine mines and aircraft 
by the enemy. Even under the old law, however, long-distance blockades, 
such as that by Nelson of Toulon, when ho stationed his ships a hundred 
miles off the port, was recognised as valid. The real test is whether the 
blockade is in fact effective. These Allied measures were severely criticised 
by neutral Powers, and in some respects such criticisms were not altogether 
unjustified. Blockade of neutral ports was illegal. These measures were 
really taken under the law of contraband, under which they will be considered 
below. It was unfortunate that Earl Grey described them as “ a blockade ” (&). 

(z) Infra, p. 534. 

(a) Infra, p. 540. 

(b) Pari. Pap. 1915 [Cd. 7816]; 1916 [Cd. 8145], 1916 [Cd. 8233]; Opjienheim, 
11 § 390a; Garner, c. xxxiii., Bellot, Blockade of Germany, Int. Law Notes, 
July, 1918. The anomalous position of the Government was pointed out by a 
deputation of the Grotius Society to the Foreign Office m March, 1916. The 
deputation, consisting of Viscount Mersey, Lord Beresford, Professor Goudy, Sir 
John Macdonell, Sir Alfred Hopkmson, K.C., Sir Graham Bow'cr and Dr. Bellot 
urged the abandonment of the Declaration of London and the extension of the list 
of contraband to include all commodities of direct or indirect use to the enemy. 
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(ii) BREACH OF BLOCKADE. 

THE FREDERICK MOLKE. 

[1 C. Rob. 86 (1798).] 

Case.] During war between Great Britain and France, the Frederick 
Molke, a Danish vessel, was captured by the British when coming out 
of the port of Havre, then under blockade. The vessel was then 
bound on a voyage to the coast of Africa with a miscellaneous cargo; 
but it appeared that she had previously cleared from Lisbon, nominally 
for Copenhagen but really for Havre, and that the master had made 
that port in the face of an express warning given liim by a British 
frigate in the vicinity. A claim to restitution was made, apparently 
on the ground that the vessel had deposited her cargo and was at the 
time of cajiture on a neutral destination. In the lesult, and upon a 
review of the principles governing breach of blockade, it was held that 
both ship and cargo were liable to condemnation. 

Judgment.] Lord Stowell stated that he should address himself 
primarily to the question of the actual violation of the blockade, 
inasmuch as if that were determined against the claimant a discussion 
of the other points would be unnecessary. As to this, he held that the 
evidence went to show the master had been duly warned: that there 
were warships on the station to prevent ingress, this being sufficient 
to constitute a blockade, and that the master had knowingly evaded 
it. But it was still more material that the blockade in the present 
case had continued until the ship came out. The blockade had indeed 
varied, but was still in force, for the reason that an accidental inter¬ 
ruption due to the weather did not remove it. It was said that on 
the analogy of contraband the delinquency of the former voyage could 
not be looked to. But there was really no analogy; for the object of 
blockade was to cut off all communication or commerce with the 
blockaded place, and the act of egress was in fact just as ciilpiable as 
that of ingress There might be cases of innocent egress, as where 
ves.sels had gone in before blockade, in which case they might be at 
liberty to retire, although even m such a case the question of liability 
might arise if they attempted to carry out cargo. In the present 
case, however, both ingress and egress were criminal; and both ship 
and cargo, being the property of the same person, were subject to 
confiscation. 
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This case illustrates the general conditions of neutral liability for breach 
of blockade; namely, that there must be a valid and subsisting blockade, 
some knowledge thereof on the part of the neutral, and, finally, some evasion 
or attempt at evasion on his part, whether by ingress or egress. But m 
practice, and under the customary law, we find that the rules with respect to 
liability for breach are somewhat more elaborate. 

According to the British practice, a breach of blockade may be of “ blockade 
inwards,” by which ingress is prevented, or “ blockade outwards,” by which 
egress 18 prevented (c); although a blockade is usually designed to prevent 
both ingress and egress (d). With respect to ingress, a vessel having actual 
or jiresumptive notice of the blockade (e) will be deemed to be guilty of 
breach (1) if she passes or attempts to pass into the blockaded port (/); or 
(2) if she approaches the blockaded port, or is found in its vicinity, m circum¬ 
stances warranting a presumption of an intention either to enter it herself 
or to discharge her cargo into other vessels for transport to it (g). In the 
case of a blockade by notification, moreover, a vessel was, strictly, liable to 
eajiture ami condemnation if she even sailed on a destination to the blockaded 
port, however distant she might be at the tune of capture (h), unless she could 
show either that the intention to make the blockaded port had been wholly 
abandoned prior to capture (i), or, in the case of distant voyages, that she 
intended only to make the port if permissible (I;). But although this was 
the strict rule of the Prize Ckiurts, it appears that under the later British 
practice, at any rate, vessels were never in fact seized for breach of blockade 
e.\eept when found clo.se to or approaoliing the blm-kaded poit or coa.st (f). 
The American law, with respect to breach of blockade by ingress, is in the 
main siimlar to the Britmh (w). But under the Continental practice, 
lireviously referred to, there could be no breach by ingress, unless there had 
been an attempt to enter, after special warnmg given m the vicinity of the 
blockaded port (n). The question of the application of “ the doctrme of 
continuous voyages ” to cases of blockade, and the extensions of that doctrine 
by the American Courts during the civil war, will be considered hereafter (o). 

(c) Manual of Naval Prize T.aw, Art. 129. 

(d) Supra, p. 461. 

(e) Supra, p. 46o. 

(/) The Frederick Molke, 1 C Rob. 86. 

(g) The Neutralilet, 6 C. Rob. 30, The Spes and Irene, 5 C. Rob. 76, The 
Charlotte Christine, 6 C Rob. 101. 

(A) Assuming, of course, that the bloekade still continued: see The Columbia, 
1 C. Rob. 154; The Neptunus, 2 C. Rob. 110. 

(i) The Imtna, 3 C. Rob. 167. 

{k) The Betsey, 1 C. Rob. 332; the latter exception being founded on the difficulty 
of obtaining precise information as to the bloekade; an excuse which would rarely 
avail now. 

(l) See Pari. Pap. 1909 [Cd. 4554], p. 26. 

(m) See The Circassian, 2 Wall. 135; and, generally, Halleck, c. 23, and Moore, 
Digest, vii. 820, where the eases arc collected. 

(») But see now p. 465, n. (A), supra. 

(o) See pp. 533—535, infra. 
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With respect to egress, it had long been usual to allow neutral vessels already 
in port at the time of the institution of the blockade to come out, either in 
ballast or with cargo bond fide laden before blockade, within a time limited 
for that purpose (p)-, this being usually not less than fifteen days, although 
sometimes longer [q). The British practice not only conforms to this usage 
with respect to egress, but, in default of any time being limited for that 
purpose, allows neutral vessels already in port at the time of the institution 
of the blockade to come out freely, so long as they are in ballast or laden with 
cargo bond fide taken on board before the blockade commenced (r). Subject 
to these exemptions, however, a vessel will be deemed to be guilty of a breach 
by egress (1) if she comes or attempts to come out of a blockaded port after 
time; or (2) if she is found m the vicinity of the port in circumstances 
warranting a presumption of intention to take up cargo from other vessels 
that have come from the blockaded port (s). According to the British 
practice, moreover, a vessel which has succeeded in breaking blockade outwards 
remains liable to cajiture until the conclusion of her principal voyage (<)» 
unless the blockade has been meanwhile discontinued (a). The American 
practice with resiiect to breach of blockade by egress is, again, in accord with 
the British {x). The Continental practice, in general, concedes the right of 
egress to neutral vessels already m port at the time of the institution of the 
blockade; and also treats the fact of blockade as being in itself sufficient to 
affect with notice vessels already in the blockaded port(?/); but it differs 
from the Anglo-American practice, mainly, m holding that a vessel can only 
be captured for breach within the range of action of the blockadmg force, or 
if pursued and taken before reaching a neutral port (2). 

There are, however, certain cases in which ingress or egress is usually 
allow ed or excused. Under the British and American practice, this exemption 
from the ordinary rule of blockade extends to the following classes of vessels: — 
(1) Neutral warships, which are usually permitted to have access to the 

(p) This was based on a recognition that the right of interdicting communication 
with an enemy port did not extend to the confinement of neutral vessels already 
m port, even though it might warrant the prohibition of any further trading: 
see Hall, § 262. 

(з) The limit of fifteen days was adopted by Great Britain and France in 1854; 
by the United States in 1861, except when extended for special reasons, by France 
in 1870; whilst in 1898 the United States gave thirty days, see Hall, 861; Taylor, 
776. But on the blockade of the Liaotung Peninsula in 1904 no days of grace 
were allowed by Japan, it being alleged that there were no foreign ships then in 
port, except Chinese junks m the service of the enemy: see Takahashi, 373. 

(r) See The Frederick Molke, 1 C. Rob. 86; 2'he Vrouw Judith, 1 C. Rob. 150; 
Manual of Naval Prize Law, 34. 

(s) See The Charlotte Christine, 6 C. Rob. 101; and Pari. Pap. 1909 [Cd. 4554], 
p. 7. 

(<) The Welvaart van Pillaw, 2 C. Rob. 128; The General Hamilton, 6 C. Rob. 61. 

(и) The Lisette, 6 C. Rob. 387. 

(z) See Moore, Digest, vii. 835. 

(y) In the sense, that is, that no special notification is required, as m case of 
ingress; supra, p. 485. 

(2) See by way of example. Pari. Pap. 1909 [Cd. 4655], p. 30 (France), p. 44 
(Italy). 
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blockaded port or coast under proper restrictions and for a proper object (a), 
although this is rather a matter of comity than of right (6). Akm to this is 
the permission usually given to the resident Minister of a neutral State to 
send out a vessel carrying distressed seamen of his own nationality (c). 
(2) Xeutral vessels which have been compelled by stress of weather, or the 
nc'ed of provisions or repairs, to put into the blockaded port as the only 
accessible ^lort in the circumstances (d). (3) Vessels which have received a 

special licence from the flovernment of the blockading State (e) or the com¬ 
mander of the blockading force (/). And these exemptions, with the 
exception jicrhafis of the last, are also recognised in the practice of other 
States. 

Finally, ive should notice that a neutral vessel is not guilty of breach of 
blockade by egress merely by reason of loading a cargo which has been 
brought to her from a blockaded port or coast after being transported overland 
or by inland navigation to a neutral or open port; nor yet of breach of 
blockade by uigress merely by reason of carrying a cargo ultimately destmed 
for the blockaded port, so long as the cargo is intended to be actually disc' 
by her at a neutral or o|)en port (ff). 


(Ill) LLIBILITY OF CARGO IN CASES OF BLOCKADE. 

THE PANAGHIA RHOMBA. 

[12 Moo. P. V. 168, Scott, 951 (1858).] 

Case.] In 1S55, during war between Great Britain and Russia, the 
Panaghia Rhomba, a ve.ssel .sailing under the Greek flag, and carrying a 
cargo of wheat consigned to neutral ports {h), was captured by 
H.M ship Dauntless, off Odessa, and sent in for adjudication, on the 

(a) As for the succour or removal of their nationals, or communication with 
the local authorities. 

(b) By the Declaration of London, Art. 6, the commander of the blockading 
force might give permission to warships to enter and subsequently to leave a 
blockaded port. 

(c) Oppenheim, ii. § 387. 

(d) The Hurhge Hane, 2 C. Rob. 124; The Fortuna, 5 C. Rob. 27; and The 
Charlolta, Edw. 252. 

(e) The licence being particular and not in excess of the limits of some special 
occa-sion; supra, pp. 467, 460. 

(/) Although a permit from an inferior officer will not be sufficient: see The 
Hope, 1 Dods. 226. 

{g) See The Ocean, 3 C. Rob. 297; The Slert, 4 C. Rob. 65; The Jonge Pteler, 
4 C. Rob. 79; and Pari. Pap. 1909 [Cd. 4554], p. 7; and as to the infraction of this 
latter principle by the American Courts durmg the civil war, p. 535, infra. 

(h) Syra or the Pirieus. 
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ground of having attempted a violation of the blockade of that port. 
The evidence went to show that the vessel was the property of a Greek 
merchant; that the cargo was the joint property of an Ionian merchant 
resident in Turkey and a London firm; and that the vessel was at the 
time of seizure really making for Odessa, without any justification 
under the plea of necessity set up by her owners. In the Court below 
both ship and cargo were condemned, even though the learned judge 
was of opinion that the owners of the cargo were not in fact cognisant 
of the intended violation of blockade. On appeal to the Privy Council 
the decree of condemnation was affirmed, both as to ship and cargo; 
it being held that, inasmuch as the blockade was known or might 
have been known at the time the cargo was shipped, the owners of the 
latter were bound by the illegal act of the master. 

Judgment.] The Rt. Hon. T. Pemberton Leigh said that the 
question in issue was whether, having regard to the fact that the ship 
had been rightly condemned, it was open to the claimants of the cargo 
to protect their property by showing their innocence, or whether they 
were concluded by the illegal act of the master even though done 
without their privity or against their wishes. In the Court below it 
had been held that they were so concluded. In Tlie Mercurius, 
1 C. Rob. 80, Lord Stowell appeared to have held that a violation of 
blockade by the master affected the ship but not the cargo, unless it 
was the property of the same owner, or unless the owner was cognisant 
of the intended violation. But subsequent cases appeared to have 
carried the rule much further, and to have established that where the 
blockade was known or might have been known to the owners of the 
cargo at the time when the shipment was made, and where the latter 
might therefore by pos.sibility be privy to an intention of violating 
the blockade, such privity was to be assumed as an irresistible inference 
of law which could not be rebutted; and that in such a case the master 
must be treated as the agent for the cargo as well as the ship (i). Such 
a rule, although it might in its application to particular cases be 
<ittended with some hardship, was nevertheless necessary m order to 
prevent fraud, and applied not merely to neutrals but to all persons 
whatsoever, whether they were aliens or subjects of the country 
enforcing it. 

(») The Alexander, 4 C. Rob. 93; The Admia, 5 C. Rob. 256; The Exchange, 
Edw 39; The James Cook, Yjd'vi.'1%\. 
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The justification of this rule lies in the fact that in nearly all cases of breach 
of blockade the attempt is made for the benefit and with the privity of the 
owners of the cargo. If cargo owners were at liberty to set up their innocence 
of the act of the master, such a plea would invariably be raised, and would 
often be supported by evidence which it would be difficult or impossible for 
a captor to refute, with the result of relaxing largely the deterrents to 
blockade-running. Moreover, where the attempted violation of blockade 
was in fact made against the instructions or wishes of the cargo owners, the 
latter will have their remedy against the master and owners of the ship (k). 
But the cargo will not be condemned when it is shown that the goods were 
shipped before the blockade was or could be known (f). 


CONTRABAND OF WAR 

(i) GENERALLY. 

THE PETERHOFF. 

[5 Wall. 28; Scott, 980 (1866).] 

Case.] During the American Civil War, the Pelerhoff, a British 
vessel, whilst on a voyage from London to Matamoras, a neutral port 
on the Mexican side of the Rio Grande, was captured, off the island 
of St. Thomas and whilst on a proper course for the Rio Grande, by a 
United >StateH crui.ser, and sent in for adjudication, it being alleged 
both that she was carrying contraband and that she intended to violate 
the blockade of the coasts of the Southern Confederacy. Her cargo 
consisted of artillery harness, army boots, regulation blankets, horse 
shoos, shovels, spades, bellows, anvils, nails, and leather, a quantity 
of iron and steel, an assortment of drugs, and a large quantity of 
ordinary merchandise. The bills of lading were for delivery at the 
mouth of the Rio Grande, on the Mexican side of the river; it having 
been intended, in view of the fact that Matamoras was not at the 
time accessible for vessels of the size of the Peterhoff, to discharge the 
cargo into lighters for delivery there. It was, however, alleged by 
the captors that the destination to Matamoras was not genuine, and 

(k) The James Cook, Edw. 261; The Panaghta Rhomba, supra. 

{1) The Exchange, Edw. 39. 
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that the goods were really intended to be carried in the lighters to a 
blockaded port, or m any case to be transported to Confederate 
territory. In the District Court both ship and cargo were condemned 
on the ground that the voyage was a simulated one (m) On appeal 
to the Supreme Court, this decree was reversed as to the ship and the 
non-contraband part of the cargo, but confirmed as to such part as 
was contraband or belonged to the same owners. 

Judgment.] Chase, C.J., stated at the out.set that, in the opinion 
of the Court the voyage of the ship was not a simulated one. Dealing, 
next, with a contention on the part of the captors that, even if the 
vessel was destined for Matamoras, this constituted a breach of a 
blockade of the mouth of the river, the Chief Justice observed that 
the Court altogether rejected the view that the whole mouth of the 
river was included in the blockade of the rebel ports («), and, on (his 
point, pronounced both ship and cargo to be clear of liability. Dealing, 
next, with the question whether the alleged ulterior destination of the 
cargo to the rebel region by inland navigation or transport rendered 
it liable to condemnation, he held, upon a consideration of the 
authorities establishing the lawfulness of a neutral trade to or from 
a blockaded place by inland navigation or transport (o), that a trade 
from London to Matamoras, even with intent to supply goods to 
Texas by means of land transportation, could not be regarded as a 
violation of the coast blockade, and that on this point, too, both ship 
and cargo were clear of liability. Passing, finally, to the question of 
the liability of that portion of the cargo which consisted of contraband, 
the Chief Justice observed, in relation to the general nature of 
contraband, that the classification of goods for the purpose which 
was best supported by the American and English decisions might 
be said to divide all merchandise into three classes. Of these classes 
the first consisted of articles manufactured and primarily and ordinarily 
used for military purposes in time of war; the second of articles which 
might be and were used for purposes of war or peace, according to 
circumstances; and the third of articles exclusively used for peaceful 
purposes. Merchandise of the first class destined to a belligerent 
country or places occupied by the army or navy of a belligerent was 

(m) Blatchford, P. C. 463. 

(») Supra, p. 461. 

(o) Supra, p. 475. 
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always contraband; merchandise of the second class was contraband 
only when destined to the military or naval use of a belligerent; whilst 
merchandise of the third class was not contraband at all, although 
liable to seizure and condemnation for breach of blockade A 
considerable part of the cargo of the Peterhoff was of the third class, 
a.nd called for no further remark; a large portion was of the second 
class, but had not been shown to be destined to belligerent use, and 
could not therefore be treated as contraband; whilst another part 
was of the first class, or, if of the second, destined for the rebel military 
service. This part consisted of artillery harness, army artillery boots 
and Government regulation grey blankets. It was true that even 
these goods, if really intended for sale in Matamoras, would be free 
of liability, for contraband might be transported by neutrals to a neutral 
port if intended to make part of its general stock in trade. But m 
the present case the circumstances indicated that they were destined 
for the use of the rebel forces. Contraband merchandise was subject 
to a different rule in respect of ulterior destination to non-contraband; 
the latter being liable to capture only when a violation of blockade 
was intended, whilst the former was liable when destined to the hostile 
country or to the military or naval use of the enemy, irrespective of 
blockade. The conveyance by neutrals to belligerents of contraband 
was always unlawful, and such articles might always be seized during 
transit by sea. Hence while articles not contraband might be sent 
to Matamoras and beyond to the rebel regions where the communication 
was not interrupted by blockade, articles of a contraband character 
destined in fact to a State in rebellion or for the use of its military 
forces were liable to capture, even though primarily destined to 
Matamoras. For these reasons that portion of the cargo which was 
of a contraband character, with so much of the rest of the cargo as 
belonged to the same owners, must be condemned; but the ship and 
the remainder of the cargo would be restored. Inasmuch, however, 
as it appeared that the master had destroyed certain papers just before 
capture, payment of costs and expenses by the ship would be decreed 
as a condition of restitution (p). 


(p) As a matter of fact, the proceeds of the cargo ordered to be restored were 
almost wholly appropriated under the claim for expenses. Certain claims arising 
out of the capture of the vessel and the decision of the Court were subsequently 
made before the British and American Claims Commission, but disallowed; see 
Moore, Int. Arb. iv. 3838. 
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This case is commonly treated as a leading authority on the doctrine of 
“ continuous voyage,” or “ ultimate destination,” in relation to contraband, 
and will in that character come under consideration hereafter. It is, however, 
even more noteworthy as embodying a compendious statement as to the 
general character of contraband and its governing principles, from the point 
of view of the English and American Courts; even though their application 
in this particular case may perhaps be open to question (q). The classification 
of articles given in the judgment is based on a similar classification originally 
propounded by Grotius (r), which, as developed in the English and American 
cases, may be said to furnish the framework of the modern law. 

Turning to the general law of contraband, it will be convenient, first, to 
consider the old British practice, with which the American for the most part 
agreed, touching, incidentally, on those points on which the Continental 
practice diverged from this, and certain consequent difficulties; and, thereafter, 
to consider the rules embodied m the Declaration of London (s), and their 
modification and extension during the war of 1914. 

Under the British system, the term “ contraband ” was applied to “ neutral 
property found on board ship either on the high seas, or in the territorial 
waters of either belligerent, which is by nature capable of being used to assist 
in, and is on its way to assist in, the naval or military operations of the 
enemy ” (t). There are thus two essen tial^ one being that the articles 
should be of use in war, and the other that they .should be taken on a hostile 
destination (u). But in determining the contraband character and consequent 
liability of particular articles, a distinction is drawn between those regarded 
as ” absolute ” and those regarded only as “ conditional ” contraband; this 
distinction being based primarily on a difference in their nature but involving 
also a difference of treatment in the matter of destination (.r). “ Abso lute ” 

contraband denoted articles particularly adapted and primarily used for the 
purposes of war; such as arms, ammunition, and materials for making the 
same, articles of military equipment, military and naval stores and the like (?/). 
Such articles were liable to seizure and condemnation if found destined to 
any place in the enemy territory, whether belonging to or occupied by him, 
or to the enemy forces; the presumption of an intended use for military 
operations being in this ease absolute and irrebuttable (z). “ Conditional,” 

or, as it IS sometimes called, “ occasional ” contraband denoted articles, not 
falling within the former category, capable of being used for purposes of war 
as well as of peace; such as provisions or liquids for human consumption, 

(q) Infra, p. 536. 

(r) Although the tests of liability as regards res ancipitis usua are not the same: 
see Hall, § 236, Westlake, ii. 282. 

(s) Infra, p. 494. 

(0 See Pari. Pap. 1909 [Cd. 4554], p. 3. 

(u) The latter condition, it will be seen, serves incidentally to exclude articles 
otherwise liable, which are reasonably required for the use or protection of the 
vessel: see Tke Richmond, 5 C. Kob. 325. 

{x) See Pari. Pap. 1909 [Cd. 4554], p. 3, and The Neptunus, 3 C. Rob. 108. 

(y) See p. 495, infra. 

(2) The Charlotte, 5 C. Rob. 305. 
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nioiiev, telej^raphic or railway material, horses, hay, and tallow (a). Such 
articles, accordinj' to the liritish practice, were only liable to be regarded as 
contraband if shown to be destined for the naval or military forces of the 
enemy, or for a place of naval oi militaiv equipment belonging to or occupied 
by him (b) The Oown might, howcvci, extend or reduce the lists of articles 
which were absolute or conditional contraband, subject to such restrictions 
as attached either by 'rreat\ or under the law of nations (r). The effect of 
the British doctrine as regards conditional contraband, was, moreover, 
somewhat mitigated in effect by the practice of pre-emption (d). And with 
this view of contiaband in general the doctrine of the American Couits and 
the practice of the K.xecutive (c) substantially agreed (/) 

Kuropean opinion, on the other hand, was generally opposed to those 
extensions which followed from the British doctrine of conditional contraband, 
even as qualified by pre-emption (<;) 'I'lie distinction between absolute and 
conditional (ontraband was, howevei, by reason of its intrinsic convenience, 
too important to be altogether ignoied even in theory Hence, in the 
Continental expositions of contraband we notite two currents of opinion, 
one ol which set itself—although ineffectually in its effect on practice—to 
limit contraband to articles of immediate warlike use; whilst the other, 
with greater regard for practical considerations, recognised the pnncqile of 
variability, which was the basis of the British distinction, but sought to 
confine it within the narrowest limits (/t) In practice, moreover, many 
Kuropean States—^notwithstanding their reprobation of the British dcK'tnne 
as unduly oppressive to neutrals—enforced or adopted, when belligerent, 
rule.s of contraband frequently e.xceeding in seventy those under the British 
system. 8o Krance, in IHS,'), during war with China, claimed to treat uce 
bound foi ports north of Canton as contraband, by reason of the importance 
of rice 111 the feeding of the Chinese population (t), Spain, again, m 1898, 
virtually claimed to include under contraband any articles which the 
Government might determine to be so (A); whilst Russia, in 1904. claimed to 
treat as contraband both foodstuffs, fuel, and even raw cotton, irres}x*ctive 
of any proof of military destination (1). 

(a) For the full list, see Manual of Naval Piize Law, Art 64 

(b) The Jonge Margaretha, 1 C Rob. 189, The Kd'^oard, 4 t' Rob. 68; The 
Bingende Jacob, 1 C. Rob. at 92, The Peterhojf, 5 Wall at .'58, 

(c) kSee Manual of Naval Prize Law, Art. 65 

(d) Infra, p. 484. 

(e) See The Feterhoff, 5 Wall. 58, The Commeicen, 1 Wheat. 382; Mutssotuiaire 
V. Keating, 2 Gall. 324; and, as to the official practice, the General Orders (No. 492) 
of the 20th of June, 1898, Moore, Digest, vii 669. 

(j) As also that of Japan: see Regulations, Oh ii Takahashi, 779. 

(g) Although this opposition was largely due to the scope of the doctrine in its 
earlier form: see p. 48.3, infra. 

(h) Hall, § 240. 

(t) Although Great Britain refused to recognise the validity of any captures 
made on this ground unless the rice w'as in course of carriage to Chinese camps or 
a place of naval or military equipment see Pari Pap 1885 [Cd. 4359]. 

(k) Although 111 fact confining it to articles of warlike use 

(l) Infra, p. 488. 


P.C. 
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(ii) CONDITIONAL OK OCCASIONAL CONTRABAND. 

THE JONGE MARGARETHA. 

11 C. Rob. 189. Tudor, L. C. 981 (1799).J 

Case.] In 1797, during war between Great Britain and France, the 
Joiige Margaretha, a Bapenberg ship, whilst carrying a cargo of cheeses 
from Amsterdam to Brest, was captured by the British and sent m for 
adjudication. There was at the time in the port of Breht a considerable 
Frencli fleet, whicli was engaged m prejianng for .i hostile expedition 
against Great Britain. The cheeses were exactly such as were used 
m French and British .ships of wai. and the cargo was the property 
of the owner of the vessel 'I’he cargo was condemned as contraband 

Judgment.] Loid Stowcll observed that the sole question really 
was—whether it was a legal transaction in a neutral to carry a cargo 
of piovisions, which was not the product and manufacture of his own 
country but of the enemy’s ally in war, and which was ” a capital 
shiji’s store,” to a port of naval equipment of the enemy; more 
especially as a Fiench fleet was at the time jirepanng to sally forth 
from that port on a hostile expedition against Great Britain The 
catalogue of contraband had varied gieatly, and .sometimes m such a 
manner as to make it difficult to a.ssign the rea.son for such variations. 
After giving instances in which provisions of \arious kinds had lieen 
treated as contraband when intended for military or naval u.se, the 
learned judge stated that although provisions were not in general 
contiviband, yet they were liable to be treated as such under circum¬ 
stances arising out of the particular situation of the war or the condition 
of the parties engaged in it Amongst the circumstances tending to 
preserve jirovisions from treatment as contraband, one was that they 
were growth of the country exporting them, which was not the ca.se 
with the present cargo Another was that the articles were m their 
native unmanufactured state—wheat, for instance, being more 
favourably treated than preparations for its human u.se (m)—which, 
again, was not the case with the jiresent cargo But the most imjiortant 
distinction of all was whether the articles were intended for ordinary 
use or were going on a highly jirobablc military destination. As to 

(m) The same rule was applied also to other articles iron being more favourably 
treated than anehoi.s, and hemp than cordage. 
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this, the port to which such articles were goiriff was a rational, although 
not perhaps an absolute, test. If such port was primal ily a commercial 
port, then there would be a presumption of intended civil use, whilst 
if such poit was prirnaiily a port of naval or military equipment, then 
there would be a presumption of intended military use, even though, 
in eithei case, it might not be possible to determine the final and actual 
use But the jiresumption of hostile use was very much inflamed 
where, as in the present case, there was m such port a hostile armament 
]ireparing, to which a supply of such articles would be eminently 
useful The Coiiit, however, had been unwilling to conclude against 
the claimant on the mere point of destination, and further evidence 
had therefore been called for The result of this went to show that the 
cheeses in ipiestion were precisely such as weie exclusively used in 
Frencli ships of wai , and this seemed to conclude the matter The 
cheeses must therefore be treated as contraband, and condemned In 
view, however, of certain circumstances of extenuation, the ship, 
evi'ii though belonging to the same proprietoi, would be restored 


This decision was followeil by the United States Ckiurts in the case of The 
Cornrntrcen, 1 Wheat. 382, where, during war with (Ireat Britain, it was held 
that a cargo of barley and oats on board a Sweibsh vessel bound for Bilbao, 
but destinerl for the u.se of the British forces in Spain, was liable as contraband, 
loss of freight being a Iso decreed against the vessel (n). 

The British doctrine of <‘onditional contraband in the form in which it 
may be said to have become part of the conventional law of nations, has lieen 
ilescribed above. As expounded in the Jonge Margaretha, its scope was, it 
will be seen, somewhat wider; for there it was laid down that provisions, and 
iruidently other articles unctpitis aatw, might become contraband under 
circumstances arising out of the particular situation of the war or the condition 
of the parties engaged in it, and not merely by reason of their destination for 
military use. In this form the iloctrine—even though expressed in terms 
which might in ceitain cm umstances operate in relief of the neutral—was 
still dangerously wide; and this was probably why it w'as so strongly opposed 
by tVintinental wiiters, who asserted that its effect was to confer on a 
belligerent a right to make or unmake contraband at plea.sure It was, 
moreover, oppressively uswl during the French revolutionary wars, w'hen 
threat Britain claimed to treat provisions as contraband, whenever the 
deprivation of supplies was one of the means employed to redut e the enemy' 
to reasonable terms of peace. Nevertheless, the effect of the doctrine, even 
in its earlier form, was greatly mitigated under the British sy'stem by the 


(n) Sec also Mniasonnaire v Keating, 2 Gall. 324. 

31 ( 2 ) 
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practice of pre-emption. Cnder this, it was usual, in cases where the 
contraband character of the goods was open to doubt, for the captor, in lieu 
of confiscating them to exercise the right of purchasing them at a fair market 
value (o) The British rule in such cases was to pay a fair mercantile value, 
together with a reasonable profit, usually calculateil at 10 per cent., as well 
as freight to the vessel (p). 

But in its modern form the doctrine of conditional contraband was less 
wide, and merely sanctioned the treatment of articles of mixed use as 
<‘ontraband in cases where it could be shown that they were destined either 
for the enemy’s naval or military forces, or for an enemy |)ort used exclusively, 
or m.iml}', as a port of naval or military equipment (q) 


(ill) NKOKSSITY OF HOSTILE DESTINATION 

THE IMINA. 

[3 C. Rob. 167(1800)] 

Case.] In 1798, during war between Great Britain and Holland, the 
Imina, a neutral vessel, sailed on a voyage from Dantzig to Amsterdam, 
with a cargo of ship timber, but having learned in the course of her 
voyage that Amsterdam was then under blockade, .she changed her 
course for Embden, a neutral port Whilst on this course ,slie was 
captured by a British cruiser and sent in for adjudication, on the 
ground of carrying contiaband It wa.s held that as the ship was 
captured aftei she had changed her destination to a neutral ])ort there 
could be no question of contraband Both shi]) and cargo were 
restored 

Judgment.] Lord Stowell pointed out that if Embden was to be 
regarded as the real de.stination then the question of contraband could 
not arise Even if it were assumed, as had been contended, that the 
cargo was of such a character as to constitute contraband when on a 
hostile destination, although that was by no means certain, the Court 
could not fix that character on it in the pre.sent voyage In order 

(o) Sec Thp llaubet, 2 C Rob. at 179, where Lord Stowell gives an account both 
of the nature and origin of pre-emption Pre-emption also apjiears to have been 
applied to goods absolutely contraband, when they were the produce of the country 
exporting them and still in an unmanufactured state: see The. tiarah ChrisUna, 
I C. Rob 237; Manual of Naval Prize Law, Art. 84. 

ip) The right of pre-emption still exists under the Naval Prize Act of 1864, s. 38. 

{q) Manual of Naval Prize Law, Art. 63. 
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to constitute contraband the goods must be taken in the actual prose¬ 
cution of a voyage to an enemy port. The offence was, indeed, complete 
as from the moment the vessel quitted port on a hostile destination; 
but unless there was a hostile destination subsisting at the time of 
cajiture, the penalty was not now generally held to attach In the 
present case the property had clearly not been taken in the prosecution 
of a voyage to a hostile port. Had it been taken before the variation 
of course it might have been liable to confiscation But as things had 
turned out, there was no dehclum existing at the time of capture, and 
restitution must therefore be decreed Having regard to the fact, 
however, that the captors, m view of the original destination, were 
bound to bring the cause to adjudication, they must be allowed their 
expenses 


In order to constitute contraband, not only must the articles be m their 
nature cajiable of being ustsl to assist the enemy m his warlike ojierations, 
but the\’ must also be taken on a hostile destination. The case of the Irnina 
illustrates the latter of these two eonditions There was, it will be observed, 
no suggestion of any ulterior or hostile destmation on the part of the cargo; 
and the effect of the decision therefore goes no farther than this, that when 
the destination of the goods is the same as that of the ship, and when the real 
as distinct from the apparent destination of the ship is a neutral port, then 
there can be no question of contraband The doctrine of ultimate destination 
was really not here in issue; although rejected, as a source of immunity, in 
the subsequent case of L(i Flora, 6 C. Bob. 1. 

According to the British view, the destination of the cargo is generally 
assumetl to be that of the ship. When, however, the ship is to call at several 
ports, some neutral and some hostile, then the presence on board of gixids 
which are bond fide documented for discharge at a prior neutral port cannot 

I be made a ground for detention, but if there is no such documentary evidence, 
then that port which is least favourable to the neutral will be presumed to 
be the destination of such part of the cargo as would be contraband if carried 
to that port (r). The question of an ulterior hostile destination on the jiart 
of the goods different from that of the ship, will come under consideration 
hereafter in connection with the doctrme of continuous voyage (. 9 ). 

A ship carrying contraband may be seized at any moment througliout 
the whole course of her voyage so long as she is on the high sea or m belligerent 
waters. The view has sometimes been expressed that search should be 
confined to the acitual theatre of the war, or to waters not too distant there¬ 
from (/). During the South African war. Great Britain, m the course of the 


(r) The Tretide Sostre, 6 C. Rob. 390, n.; The Richmond, 5 C Rob at 328. 

(s) Infra, p. .j30. 

(/) See Westlake, ii. 252; Barclay, Problems, 71. 
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Anglo-Gonium controversy referred to hereaftei, agreed not to extend her 
search for contraband beyond Aden (it). In the Ku.sso-Japanese war, the 
British Ooverninent complained of the extreme inconvenience to neutral 
tomnicrcc of the Russian search for contraband, not onl\ in proximity to the 
scene of wai but all over the world, and especially at places at which neutral 
coniintiLe could be mtxst effectually intercepted (r) But neither in principle 
nor by usage is such a limitation obligatory. 

The liability for carrying contraband ceases when the contraband goods 
luivc been dischaiged (?/). It was. indeed, formerly held that a vessel, which 
had cairied goods on the oiitw.ard voyage bv the aid of false papers and by 
fraud, was liable to seizure and condemnation on her return voyage (z). This 
rule w.is disappioved by Wheaton and by foreign jurists, ,nid was not ajiplied 
by 1 lie British 


(iv) THIC PKNAl/rV KOR THE CARRIAGE OV CONTRABAND. 

THE NEUTRALITET. 

[3 C. Hob. 295 (1801) ] 

Case.] This was a case of a neutral ship, under Danish colours, 
which was captured by the British, during war between Great Britain 
and Holland, whilst carrying contraband to a Dutch port; there 
being at the time a Treaty between Great Britain and Denmark which 
prohibited traffic of this kind on the part of subjects of either country 
In these circumstances it was held that condemnation must extend 
also to the ship 

Judgment.] Lord Stowell pointed out that, whatever the earlier 
piactice might have been, the modern rule was that the vessel was 
not m general confiscable; this relaxation being based on the supposit ion 
that freights of noxious or doubtful articles might be taken without 
the fiersonal knowledge of the owner But thus rule was liable to 
exceptions, as where the ship belonged to the owner of the cargo, or 
where the ship made use of a false de.stination or false papers The 
circumstances of the present case constituted yet another exception, 
by reason of the owners being bound, as subjects of Denmark, not to 

(u) lufra, p. oSS. 

(x) Inpa, j) 499, but no claim apjH'arH to have Is'Cii made for any dchmic 
restriction. 

fiji The liiiiiiu,'.\f' Vvob. at UW; The Krfdcrxck Muller, \ t'.Vtob.Htt. 

(s) The \, The Xancy.lMKoh. 122, Carnnfjtonv ihiciian 
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cany goods of this natuie to the enemies of Great Britain; and this 
would have applied, even if the cargo had been the produce and 
manufacture of Denmark, which was not, however, the case. The 
owner was here not only cogni.sant of the traffic, but it was in breach 
of explicit obligations arising by Treaty. The confiscation of the ship 
in the present case, however, would leave untouched the general rule 
that under ordinary circumstances the carriage of contraband worked 
a forfeiture of freight and expenses, but not of the sliqi itself 


L’lidei the British practice the contraband itself is liable to coiidenination 
as prize. Any othei cargo on board lielonging to the owner of the contraband 
is similarly liable («); but inniKent cargo belonging to other owners w"!!! be 
restored, although without comjiensation for loss arising from delay and 
detention (h). The ship carrying the contraband w ill m general be restored (c), 
although without compensation for loss of freight ot detention (d); but 
(1) any interest m the vessel which belongs to the owner of the contraband 
will be subject to condemnation; whilst (2) if she made forcible resistance 
to the captor or carried false papers, or if there are other cneumstances of 
complicity or fraud, the vessel herself will be subject to condemnation, 
irrespective of ownership (e). In the Neulrahtet the same penalty was, as 
we have seen, extended to contraband earned in violation of Treaty. 

'I’he Continental practice on this point appears to vary. In some systems 
the ship herself is confiscated only if all her cargo consists of contraband; m 
others, if the contraband amounts to three-fourths of the cargo; and in 
others, again, if any part is contraband (/). 

But if a ship IS seized for carrying contraband and no part of her cargo is 
condemned, then the captor will be liable to make compensation for the loss 
sustained by her detention; unless, indeed, there was reasonable ground 
foi suspicion (g), in which case restitution w'lll be granted but without costs, 
01 even subject to the payment of costs and e.xjR'ii.ses to the captor (A). 

(a) The Staadl Etnbden, 1 C. Rob. 26. 

(b) See Pari. Pap. 1909 jCd. 4564], p. ,> 

(t) The Rinyendt Jacob, 1 C. Rob. 89. 

(d) The Osier Risoer, 4 0 Rob. 199; although e.xpenscs have sometmies been 
allowed where the amount of contraband c-arrietl w as very small. see The Neptunus, 
3 a Rob. 108. 

(e) The Jonge Tobias, 1 C Rob. 329. 

(/) See, by waj of e.xample, Pari. Pap. 1909 ICd, 4555], p. 29. 

(</) That IS, some evidence of facts which, if they had been fully established, 
would have justified condemnation, and some reason for believing that upon 
furthei enquiry such facts would be establisheil: see The Oatsee, 9 Moo. 1’. C. 150; 
The Leucade, Spinks, P. C. 217, Pari. Pap , 1909 [Cd. 4554], p. 5. 

(A) See The (htsee, p 2;U), supra , The Iwtna, p. 484. s^ipra. 
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(v) CONTRABAND—CONFLICT OF USAGE. 

CONTROVERSY, IN 1904, BETWEEN RUSSIA, ON THE ONE PART, 
AND GREAT BRITAIN AND THE UNITED STATES, ON THE 
OTHER, WITH RESPECT TO CONTRABAND. 

[Pari. Pa{)cis, 1905 [Cd 2348], Hcrhlicy, 160- 187 J 

Russian List of Contraband.] On tlie 27tli of February, 1904 (i), tlie 
Russian Government is.sued certain Orders or Ref^ulations which it 
projiosed to enforce during the wai witJi Jd])iin These, amongst 
other things, detined the attitude of that Government with respect to 
neutral trade, affirming geneially the right of ncutials to continue 
thi'ir trade with Russian ports and towns, subject to the laws of the 
Empire and the law of nations, and requiring the military authorities 
to respect this right so far as might be compatible with warlike 
operations, but excepting trade in contraband articles, as set forth in 
the Regulations, and the rendering of unneutral service {k). 

The list of contraband contained in Art b of these Regulations 
included—(1) small arms and guns. (2) ammunition for fircarins; 
(3) explosives and materials for causing explosions; (4) artillery, 
engineering and camp equipment. (5) articles of military equipment 
and clothing. (6) vessels bound for an enemy’s port, if they appeared 
from their construction and other indications to have been built for 
warlike purposes and to be intended for sale or transfer to the enemy; 
(7) boilers and every kind of naval machinery; (8) every kind of fuel, 
such as coal, naphtha, alcohol, and the like; (9) articles and materials 
for telegraphs, telephones, and railway construction, and (10) generally 
anything intended for warfare by .sea or land, as well as nee, provisions, 
horses, beasts of burden and other animals which might lie used for a 
warlike purpose, if transported on the account of or destined foi the 
enemy (1). These Regulations were later supplemented by Orders 
of the 19th of March and 21st of April, by which their stringency was 
increased; “ raw cotton ” being added to the list of contraband, whilst 
the right was reserved to make further addition.s if occasion required. 
These Regulations took no account of the di.stinction usually drawn m 


(t) New style. 


(1) Supra, p. 480. 


(k) See .Arts. 3—7. 
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practice between absolute and conditional contraband, jmrporting in 
fact to treat all articles coming under the heads above mentioned as 
absolute contraband, whilst they included in that category a variety 
of articles, such as coal, provisions, and, at a later time, raw cotton, 
which, according to the British and American practice, were either 
innocent or liable to condemnation only m certain contingencies (1) 
This led to a controversy between Russia on the one hand and Great 
Britain and the United States on the other, which seives at once to 
mark the conflict of usage then jtrevailing on the subject, and, 
incidentally, to justify the British and American view. 

Ensuing Controversy.] On the 1st of June, the British Goveinnient, 
after having elicited .some further information as to the precise 
meaning and intent of the Russian list of contraband, addressed a 
jirotest to the Russian Government against the treatment of rice and 
provisions as unconditional contraband, on the ground that such a 
proceeding was inconsistent with the law and practice of nations. 
Such articles, it was contended, could only be treated as contraband 
where circumstances showed that they were destined for the military 
or naval use of the enemy, nor was the decision of a Prize Court of 
the captor in such a ca.se binding on neutral States unless it was in 
accordance with the recognised rules and principles of international 
law (m). To this objection the Rus.sian Government replied, in effect, 
that in the ab.sence of any international decision as to what was or 
was not contraband, it rested with the belligerent to decide what 
articles were and what were not to be so regarded («) On the 10th of 
August the British Government made a further protest against the 
indiscriminate molestation of neutral commerce to which the 
unwarrantable extension of the doctrine of contraband by Russia 
had given rise, esjiecially when taken in conjunction with the claim 
to destroy neutral prizes when their conveyance to a Prize Court might 
be found inconvenient (o). It also pointed out that the Russian 
treatment of coal and fuel as contraband was diametrically opposed 
to the declaration which had been made by the Russian Plenipotentiary 
in 1884, on the occasion of the Berlin Conference, when it was stated 
that the Russian Government refused categorically to consent to any 

(i) Supra, p. 480. 

(wi) Lord Lansdowne to Sir C Uardinge, 1st Juno, 1904. The Government of 
the United States made a similar protest, see Hershey, 167. 

(m) Hardinge to Lansdowne, 8th June. 

(o) Lord Lansdowne to Sir C Hardinge. 
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Treaty or declaration which would imply the recognition of coal a.s 
contraband of war It was impossible for the British Government to 
admit that coal and fuel of every kind were contraband irrespective 
of whether they were destined for the belligerent forces or not, or to 
admit that it was open to any Power to ignore the long-established 
distinction between absolute and conditional contraband and to 
include m the formei category a number of articles in themselves 
innocent and largely dealt in by neutral Powers, or finally, to admit 
that the seizure of ships and cargoes by rea.son merely of their comprising 
such articles, and without proof of a military destination, was justifiable 
in international law. Hence all claims for compensation put forward 
by British subjects whose interests had suffered by the application of 
the Russian rules would receive the strenuous support of the British 
Government. The latter had no desire to place obstacles in the way 
of a belligerent desirous of taking reasonable precautions to prevent 
his enemy from receiving supplies, but it could not admit that this 
carried a right to intercept, at any distance from the scene of operations, 
and without proof of any military destination, any articles which a 
belligerent might determine to regard as contraband (p) 

Meanwhile, the seizure and condemnation of American cargoes {q) 
provoked similar remonstrances on the part of the United States. 
In a despatch of the 30th of August, 1904, which will probably rank 
as an authoritative utterance on this subject, Mr. Hay, the United 
States Secretary of State, pointed out that the true criteria for 
determining what constituted contraband were warlike nature, use, 
and destination; that these criteria had been arrived at by the common 
consent of civilised nations after centuries of struggle; and that the 
logical results of the Russian doctrine would be to destroy comjiletely 
all neutral commerce with the non-combatant population of Japan, to 
obviate the necessity of blockades, and to obliterate all distinction 
lietween commerce in contraband and non-contraband goods (r). 
Hence it was contended that telegraphic, telephonic, and railway 
mateiial were not confiscable merely because destined to the commercial 
poits of a belligerent, and that articles such us coal, cotton, and 

(p) Laiisdowne to Hardingc. A complaint was also made that the Russian 
Cl iiiscr.'., Ill their search for contraband, discriminated unfairly against British 
shipping in favour of that of other States; a charge which was, after enquiry, 
disclaimed by the Russian Government. 

(7) Ivfra, p. 49:i. 

ir) Hcishey, 179. 
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provisions wine not subject to capture and confiscation unless shown 
to be actually destined for the mditary or naval forces of a belligerent 
Nor could this substantive principle be allowed to be overriden by any 
technical rule of the Prize Courts that the owners of the cargo must 
prove that no jiart of it would eventually come into the hands of the 
enemy forces (.s) 

In view of these remonstrances, and also of certain pronouncements 
which had meanwhile been made by the Supreme Prize Court as to 
the necessity of recognising a distinction between absolute and relative 
contr.iband (f), the Russian (Government agreed to reconsider these 
questions, and ultimately referred them for report to a Commission 
presided over by Professor Martens As the result of this report 
fresh instructions were issued to the Russian Prize Courts and naval 
commanders By these the various articles mentioned in Art. 6 (10) 
of the Regulations including rice and provisions but not horses and 
beasts of burden, were recogni.sed as being conditionally contraband, 
the distinction between absolute and conditional contraband being so 
far admitted by Russia. The effect of the new Regulations, after 
they had been subjected to .some revision, was to exclude such articles 
from the category of contraband, unless consigned to the belligerent 
Government or its administration, or to its armed forces, fortresses, or 
naval jiorts. When consigned to individuals, they were not to be 
treated as contraband, except on proof by the captor that the consignees 
were really agents or contractors for the naval or military authorities. 
Nor were vessels carrying contraband to be liable to condemnation 
uiile.s.s more than half the cargo was contraband Notwithstanding 
these mitigations, however, coal was still retained as absolute contra¬ 
band; nor was it found po.s.sible to obtain any redres.s or satisfaction 
on this jioint, beyond a general assurance that the Russian regulations 
in this regard would be construed lilierally. 


'this tontrover.sj illustrates tlie conflicting views prevailing with respect 
to contraband, under the customary law, and the incidental difficulties and 
dangers. Owing to the lack of any settled rule. States were wont, on the 
outbreak of war, to issue an announcement as to what articles the\ proposed 
to treat as contraband. Russia, acting on this principle, included in her list 

(s) See 2’Ae Jonge Margaretha, p. 482 supra, where this question is considered. 

(t) In the oases of The Arabia and The Cakhas, see p 493, infra , and Atherley- 
Jones .ind Bcllot, Commerce in Wai, 90 
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of contraband—without regard to any distinetion between absolute and 
conditional contraband—a variety of articles which, under the British and 
.American practice, would only have been liable to seizure and condemnation 
when on a military destination. The effect of this was practically to interdict 
neutrals from carrying on trade in a number of important articles with the 
non-combatant population of Japan. Hence the British and .American 
protests. The main points of the British contention were. (1) That there 
was an established distinction between absolute and conditional contraband 
which could not be ignored at the discretion of a belligerent; (2) that in any 
case food stuffs could not, consistently with the law and practice of nations, 
be treated as contraband except on proof of direct destination for inilitarv or 
naval use, (3) that coal, although sufficiently essential for hostile purixises to 
justify a limitation or denial of its supply to belligerent warships in neutral 
ports, was at the same time so essential for the larger purposes of civil life as 
to preclude it from being treated as contraband except on similai proof of 
destination for military or naval use (u); and (4) that the decisions of belligerent 
Prize Courts in such matters must, in order to be binding on neutral States, 
be in accordance with recognised principles of international law. The United 
States Government took up a similar jHisition with resjieet to coal and 
cotton; pointing out (1) that according to the Russian contention, everv 
article of human use might be declared contraband merely because they 
might ultimately and in some degree become useful to a belligerent for 
military purposes; and (2) that the treatment of coal and raw' cotton as 
absolute contraband might ultimately lead to the total inhibition of the sale 
by neutrals to the people of belligerent States of all articles which could be 
finally converted to military uses (x). 

The application in practice, moreover, of the Russian regulations to neutral 
shipping gave rise to much dissatisfaction In June, 1904, the Allanton, a 
British steamer, which had earned Welsh coal to Japan on her outward 
voyage, was captured on her return voyage by a Russian squadron in the 
Straits of Korea whilst carrying Japanese coal from Muroran to Singapore. 
Both ship and cargo were condemned by the Prize Court at Vladivostock, on 
the ground that the ship had carried contraband on the outward voyage and 
that a combination of facts served also to show that at the time of capture 
she was really on a hostile destination Of these it may be said that the 
former allegation, although true in fact, afforded no ground for condemnation, 
both because the voyage had been commenced before coal had been declared 
contraband, and because m any case the deposit of contraband terminates 
the liability of the vessel (y); whilst the latter conclusion was not borne out 
by the evidence. The decree of condemnation was, mdeed, subsequently 
reversed on appeal to the Admiralty Council at St. Petersburg, although 

(u) Hardmge to Count Lamsdorff, 9th October. 

(x) Mr. Hay’s Circular, 10th June, 1904- see Hershey, 168, 179 

(y) Nor was there any evidence of the use of false papers, which under the former 
British practice would have justified capture and condemnation on the return 
voyage, supra, p. 486. See 1 R. & J. P. C. 1. 
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even that Ojuit hold the seizure to have been justifiable (z). In July, 1904, 
the Knight (Commander, a British steamer then on a voyage from Xe\v York 
to Kolie and Yokohama with a mixed cargo, including flour, machinery, and 
a large (jiiantity of railway material, was capture*! by a Russian cruiser about 
seventy miles from Yokohama. After a hurried examination the vessel was 
sunk on the ground that she was carrying contraband, and that the captors 
were unable, by reason of her proximity to an enemy port and lack of coal, 
to take her to Vladivostock. The legality of this prcKieedmg was upheld 
both by the Vladivostock Prize Court and the Supreme Prize Court; although 
the protest of the British Government produced an assurance that no more 
neutral prizes would be sunk (o) The seizure, and the subsequent con¬ 
demnation by the Vladivostock Court, of American flour and railway material 
fouiul on the Arahva, a German ves.sel, and consigned to .lapanese ports, 
without proof that they were intended for the use of the .Japanese Government, 
provoki'd a similar remonstrance from the United States Government; and 
m the result both vessel and cargo were released by the higher Court (6). In 
the ease of the Calchas, a British steamer, with a cargo consisting largely of 
American flour, raw cotton, timber and machinery, consigned in part to 
Japanese ports, both ship and cargo were seized and subsequently condemned 
by the same Court; but on appeal to the higher Court the ship herself was 
released, although only after long detention, whilst various portions of her 
cargo, including the cotton, were condemned (c) 

.lapan, on the other hand, both m the regulations issued by the Xaval 
Department respecting contraband (d), and in the decisions of her Prize 
Courts, adhered in the mam to the British and American practice (e). In 
the Aphrodite, 2 R, & ,1. P C. 240, Cardiff coal, of a kind rarely used m the 
East except for naval purposes, and consigned to Vladivostock, a naval as 
well as a commercial port, was condemned; the penalty being extended to 
the vessel on the ground that the entire cargo was contraband and that a 
false destination had been given. In the Scotsman, tbid. 256, a cargo of 
rice bound for Vladivostock was condemned m circumstances tending to show 
that the latter was intended for the military forces of the enemy, the ship 
also being condemned on the ground that the whole cargo consisted of 
contraband and that the master was guilty of connivance. In the Tacama, 
ibid. 314, a cargo of salt beef consigned to the Rus-so-Chinese Bank of 

(z) iSee Atherloy-Jones and Bellot, Commerce in War, 84, where the judgment is 
set out. 

(а) A claim for compensation by the British Government was rejected as regards 
the interests of the owners of the ves.sel, but admitted as regards the interests of 
owners of innocent cargo on board. See I R & ,T. P C. 54, 357 

(б) 1 K. & J. P. C. 42. 

(c) The judgment iii this case—which is set out in Atherley-Jones and Bellot, 
Commerce m War, at 88—is noteworthy as embodying a decision on the meaning 
of “ cnncmi ” as used in a regulation similar m its terms to Art. 34 of the Declaration 
of London, as to which see p. 496, infra 

(d) Order of lOth February, 1904, 2 R & J. P C 445 

(c) Although with some variations, e.g , as regards the liability of the ship in the 
event of a certain proportion of the cargo being contraband 
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Vladivostock, that bank beiiiji in intimate connection with the enemy 
Government, was condemned; the vessel sharing the same fate on the ground 
of connivance and the use of a false destination. 


(iENKKAi. Notes —CowfrafeniM/ nmUt the Cuslomanj Law .—The basis of 
the law of contraband is the right of a belligerent to eondenm neutral profierty 
winch IS destined for the military use of his enemy 'There exist certain 
articles, moreover, which by reason of their character must be destined for 
militar}- use, such as arms and munitions of war About these there was no 
difference in the practice of States; if found destined to an enemy < ountry 
they were condemned as contraband. Beyond that there were corisidc'rable 
differences of opinion, the theory and practice of many States being that 
contrahand of war was limited to munitions and certain articles of military 
equipment, the use of wdiieh for warlike purposes eoiild readily be ])resumed. 
The British and American practice on the other hand allowed the belligerent 
to stop any articles on the wav to the enemy, provided that he could establish 
that they were destined for the enemy armed forces 'The ubsem e of uniformity 
in piactice, and the elasticity of the Anglo-American rules occasioned serious 
inconvenience, and led to considerable friction between belligerents and 
neutrals in time of war It finally beiame evident that lelief fioin the 
prevailing uncertainty, with its attendant hardship to neutrals and consequent 
danger of friction, was to be found only by way of international agieement. 
'The subject of contraband of war was therefore included in the programme 
of the Hague Peace Gonfereiue of 19D7; but beyond the discussion of a 
proposal made by Great Britain for the complete abolition of the doctrine of 
contrahand, which was not in fact approved (/), and the framing of a proposed 
list of absolute contraband, which was not at the time adopted ((/), no lesult 
was attained At the Naval Conference of 1908 -1909, however, the 
settlement of the law of contraband was one of the foremost topics, and as 
the result of much discussion and conipiomise an agreement was reached 
which was embodied in the Declaration of London. 

(A) Declaration of Londwi, 1909 (/i) accepted the existence of a (lass of 
contraband rendered such, not by reason of its own nature, but by leason of 
its intended use -the conditional contraband of Anglo-American [iractice. 
It attempted, however, also to classify articles tor the purjaise of contraband 
according to tbeir nature By Art. 22 a list of articles which might be 

if) This proposal met with so unfavourable a reception that it was not renewed 
on the occasion of the Naval Conference, see Pari. Pap. 1909 [Cd. 4554j, p. 23. 
But a proposal for the abolition of conditional contraband, also previously suggested 
at the Peace Conference, was made by the British delegates, but withdrawn: 
ibtd. p. 94. 

(g) Although largely adopted in the memoranda presented by the parties to the 
Naval Conference: see, by way of example. Pari. Pap. 1909 [Cd. 4655], ji 25 
(Spain), p 51 (Holland), and incorporated in the Declaration of London. 

(h) Arts. 22--24. 
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treated as absolutely contraband without special notice was drawn up. 'rbese 
comprisefl arms and munitions of various kinds and certain classes of articles 
of military equipment. But by Art. 23 articles exclvsirely used for war 
might be added to the list by declaration, notified to other powers. 'I’lie 
test of absolute contraband therefore was exclusive use for war—it was not 
permissible to declare other articles absolute contraband 

-As to destination, absolute contraband was liable to capture if destined 
either to enemy territory, enemy occupied territory or to the armed forces 
of the enemy, and this whether directly or by transhipment, or by subsequent 
land transport (j). The destination of the contraband goods, not that of the 
vessel was the important question. Thus, as regards absolute contraband, 
the doctrine of “ continuous voyage,” described hereafter, was accepted (k). 

The onus of proof of destination lay on the captor. But such proof was 
deemed to be forthcoming and even conclusive, if it were shown (1) that 
the goods were documentcil for discharge at an enemy port or one occupied 
by him, or for delivery to his armed forces, or (2) that the vessel was to 
call at enemy ports only, or to touch at an enemy port or to meet his armed 
forces before reaching the neutral port for which such gixids were docu¬ 
mented (/). By Alt. 32 the ship’s papers were, however, to be taken as 
conclusive with respi'ct to her destination, unless she was found clearh out 
of the cour.se indicated by them, and unable satisfactorily to account for 
such deviation, or unless her papers were palpably false (ra). 

Conditional Contraband. —Art. 24 providtKl that certain articles ca])able 
of use in war as well as in peace might without notice or declaration be 
treated as contraband Articles su.sceptible of use in war might be added 
to the list bv declaration and notice («). 

Destination and Proof .—By Art. 33 conditional contraband was only liable 
if shown to be destined either ( 1 ) for the armed forces of the enemy; or (2) a 
(Government department of the enemy State-, the ground of liability in the 
lattei case being that such articles might readily be applied to militari, uses 
and would in any case serve to increase the immediate re.sources of the enemy 
State. But local and municipal bodies did not rank for this puriiose as 
departments of State. Even where conditional contraband was destined for 
a (Government department, the presumption of military use might be rebutted 
by proof that it could not really- be used for the puiposes of war, as where 
foodstuffs were consigned to the civil (Government of an enemy colony, 
although no such disproof was admissible in the case of coin, bullion, or paper 
money (o). In view, however, of the fact that contraband would not usually 
b(' consigned directly to the militaiy authorities or to (Government departments 
of the enemy, it wa.s provided that such a destination should be presumed if 

(i) Art. 30. 

((•) Infra, p. .j32. 536 

(l) See Art. 31; and as to the British practice, p. GS'). sujira. 

(m) See Beport, Pearce Higgins, 587, 589. 

(a) .Art. 25. 

(o) See Report, Pearce Higgins, 587 
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the articles in question were consigned—(1) to enemy officials (p); or (2) to a 
contractor established in the enemy country who notoriously supplied articles 
of this kind to the enemy (q); or (3) to a fortified place belonging to the 
enemy, or to any other place serving as a base of operations (r). Bui all 
these presumptions might be rebutted. Nor nould any such presumption 
arise as regards a merchant vessel bound to any such place m the case where 
it was sought to prove that she herself was contraband. In all other cases 
there would be a presumption of innocent destination, which rested with the 
captor to disprove, whilst seizure would afford ground for indemnity unless 
there were reasonable cause for suspicion (s). In effect these provisions, 
except for certain ambiguities arismg out of the terms used, do not differ 
substantially from the corresponding rules obtaining under the British 
practice. Finally, .4rt. 35 provided that conditional contraband should not 
be liable to capture except when found on board a vessel bound for territor> 
belonging to or occupied by the enemy, or for the armed forces of the enemy, 
and even then not if it was to be discharged at an intervening neutral port, 
the ship’s papers being conclusive on both iMiints. except where she was 
found clearly out of the course indicated by her papers and unable to account 
for this satisfactorily (<). Where, however, the enemy country had no 
seaboard (m), by Arts. 33 and 36, articles included under conditional contraband 
might be seized and condemned even though bound immediately for a neutral 
port, if shown to be destined for the use of the armed forces or a (Government 
department of the enemy. But otherwise “the doctrine of continuous 
voyage ” was wholly excluded as regards conditional contraband, whilst m 
order to guard against unjustifiable interference with neutral vessels on this 
ground, the ship’s papers were to be taken as conclusive proof of destination, 
unless the facts showed such evidence to be false (x). 

Non-Contraband. —In Arts. 27, 28, 29, an attempt was made to draw' up 
a list of articles which could never be declared contraband. This included 
not merely articles clearly useless for any warlike purpose, but also the raw 
materials of the more important industries, including raw cotton, hemp, and 
rubber and other materials of a possible military value. The experience of 

{p) The term used in the original is autoriUs ennemies. 

(q) The original runs thus: un commer^ant Mabli en pays ennemi lorsqu'd est 
noloire que ce commerfani fourntt a I'ennemi des objets ei matiriuux de cette nature. 
The term mnemi, although otherwise ambiguous, can, if read in the light of the 
Arts. 33 and 34 and of the Report, only be interpreted as meaning “ enemy 
government” and not “enemy individuals”: see Pari. Pap. 1909 [Cd. 4.'>56], 
358; Pearce Higgins, 551, n.; and for a like interpretation of the same term by 
the Russian Courts in the case of The Calchas, 1 R. & J. P. C. 118. 

(r) The term used in the origmal is autre place servant de base aux forces armies 
ennemies This clearly seems to have meant a place in use as a naval or military 
base, not any place from which supplies might be obtained for the use of the armed 
forces. 

(s) Arts. 34, 64, and supra, p. 487, n (gr). 

(<) The Report adds. “ where a search of the vessel shows that the papers state 
the destmatioii falsely ” see Pearce Higgins, 552, n., 589 

(u) As in the case of the former South African Republic and Orange Fiee State. 

(x) Supra. 
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thi> war of 1914 throv\3 doubt on the wisdom of attempts in time of peace to 
draw' iij) such a list. 

Lunits of Capture. —Arts. 37 and 3S ajireed witli the British practice m 
allowinj' capture of the ship only when actuall\ engaged in the transjxirt 
of the contraband—once tliat had been deposited, the vessel could not be 
captured 

of Noltre —In general it ma_\ bi- said that in order to invoUc 
neutrals in liability there must be both notice of the war(?/). and notice of 
the contraband character of the goods cained As to the articles coinjinsed 
in the lists previously mentioned, the Declaration it-^elf was standing notice 
of then contraband chaiacter whilst as to an_\ articles <idded thereto provision 
was made tor the issue of a sjx'cial dcclaiation and notification (s). d’o 
meet the case of contraband found on a vessel ignorant either of the outbreak 
of hostilities or of some s|)ecial dc( laiMtioii adding to or altering the e.xistiiig 
lists («), or which on liecoming aware of these facts had no oiiportunity of 
dischaiging the contraband, .4rt 43 jiiovided that tlu- lontraband part of 
the largo should not be condemned exiept on pavment of compensation, 
the vessel aiul the remaining eaigo being not onls c'cempt fiom confiscation 
but tree from anv liabilitv to costs and expenses whuh might otheiwise be 
imiioscd 'I'liis gave the belligerent a light of )>ie-emptiou of such part ot 
the cargo a.s might prove to be contraband. But, b\ .\rt 43 no vessel couhi 
claim to be unawaie of the e.xistence of the wai if she left a neutral port after 
the fact of war had been notified to the teriitorial Bower, provided the 
notification was made in siifhcient time, oi if she left an enemy port aftei 
hostilities had actually begun Xoi could she claim to be unawaie of any 
special declaration of contraband if she left a neutial port .ifter its notification 
to the territorial Pow'ei, provided again the notification was made in .sufficient 
time 

Penalty foi earrymy ('ontraband -B_\ .Ait. 39 the contiaband itself was 
liable to condemnation. As to the effect of the carnage of contraband on 
the ship, and on innocent cargo. Art. 40 provided (1) That the vc.ssel herself 
might be liable to condemnation if the contraband on board amounted to 
more than one-half of the cargo, this whether reckoned by v'alue, w'eight, 
volume, or freight; .such a proportion being regaided as pioof of the ship’s 
complicity 111 the contraband ventuie. (2) That in anv other case the ship 
should go free; although with a view to discoiiiage contiaband traffic, b^ 
Art. 41, she was liable, in addition to the loss incident to detention and delay, 
to pay the costs and expenses incurred by the captor in respect of the 
proceedings in the National Piizc f’ourt and the custody of both ship and 
cargo. (3) That all goods belonging to the owner of the euntrabdiid, eve,n 
though otherwise innocent, were b\ Art 42 also liable to condemnation 
This involved a material alteration in the British and American practice 
as to the circumstances under which the vc.ssel herself was liable to con- 

(y) Supra, p. 345. {z) Supra, pp. 494-5. 


(a) Ibid. 
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demnation (6); but the rule in itself was not unfair, and would, if generally 
accepted, have the advantage of establishing a uniforni practice. 

Seizure of Contraband .—In alleged relief of neutrals Art. 44 provided that 
where a neutral vessel was stopped for carrying contraband, the amount of 
which was not such as to involve the vessel herself, she might, if circumstances 
permitted, be allowed to continue her voyage on handing over the contraband 
to the belligerent, together with all relevant papers; such delivery being 
entered in the log-book of the vessel stopped; the captor being at liberty to 
destroy the contraband if he thought fit. Such a proceeding, it was thought, 
although not warranted by prior usage, might prove mutually advantageous 
where the contraband was small in value and amount; but it was voluntary 
on either side, and in any case the seizure of the contraband must be passed 
upon by the Prize Court of the captor (c). 

(B) Declaration of London. 1914—1916. (1) Objects .—Upon the outbreak 
of the war all the belligerents adopted the Declaration of London, but with 
important modifications (d). Great Britain and her Allies at once added to 
the list of absolute contraband contained in Art. 22, and as the war progressed 
enlarged it from time to time at the expense of Arts 24 and 28. Indeed, the 
“ Free List contained in the latter practically disappeared As was said 
everything from a hundred-ton gun to a lady’s garter had become contraband. 
Foodstuffs, however, remained in the British and German lists as conditional 
contraband. Great Britain continued to treat all fuel, except mineral oils, 
which she declared absolute, as conditional contraband, whilst Germany on 
the other hand treated coal, coke and mineral oils as absolute and other 
fuel as conditional contraband In 1916, coin, bullion, paper money, and 
negotiable instruments were declared by the Allies absolute contraband. 
They had already been so declared by Germany. Raw cotton was at first 
retained by the Allies on the “ Free List,” but as its prime importance for 
high explosives became recognised they eventually declared “ raw cotton, 
linters, cotton waste, cotton yarns, cotton piece goods and other products 
capable of being used in the manufacture of explosives,” absolute contraband. 

Cotton had already been declared absolute contraband by Germanj. The 
articles enumerated in Art. 29, viz.:—for the use of the sick and wounded 
and for that of the vessel m which they are found were treated as free by the 
Allies, but Germany regarded all armament even for defensive purposes as 
illegal (e). Prior to the war Senator Root depreeated the modern tendeney 
to extend the list of articles to be treated as contraband. It was probable, 
he said, that if belligerents themselves were to determine at the beginning 

(6) Supra, p 487. 

(c) Sec Report, Pearce Higgins, 592. 

(d) By Order in Council of 20th August, 1914, His Majesty ordered that the 
Declaration, subject to certain additions and modifications, should be adopted 
and put in force, as if the same had been ratified by His Majesty. France and 
Russia made similar declarations. Germany and Austria protested against these 
changes, but eventually made corresponding modifications. Hall, § 236. 

(e) Pearce Higgins, Armed Merchantmen. 
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of a war what should be contraband this tendency would continue until the 
list of contraband included a large proportion of all articles of commerce, 
upon the ground that they would be useful to the enemy. When this result 
was reached, especially if the doctrine of continuous voyages was applied, 
the doctrine, that free ships make free goods and that blockades in order to 
be binding must be etfective, as well as any rule giving immunity to the 
property of belligerents at sea, would be deprived of a large part of their 
effect. The conception of contraband of war in the Declaration of Pans 
would be so expanded as to very largely destroy the effect of the 
Declaration (/). This is exactly what happened in the war of 1914. By the 
British and French Orders of the 7th of July, 1916, whereby the Declaration 
of I.iondon was abandoncil all commodities directly or indirectly of use to the 
enemy in the prosecution of the war were declared absolute contraband 
Oermany by treating every British port as a base of supplies arrived at 
the same result. 

The distinction between absolute and conditional contraband was thus 
obscured not merely by diffiiailties of proof of destination, but by the inclusion 
as absolute lontraband of articles, which by the previously recognised rules 
of international law could only be conditional contraband 

(2) Deshnatton and Froof. —The distinction between absolute and conditional 
contraband practically disappeared in the war of 1914 by the adoption of the 
practice of considering goods of conditional contraband either to be subject to 
State control in the enemy country or else bound for a port of naval or military 
equipment or a base of supply. Thus the Hakan, a Swedish vessel, laden 
with salted herrings shipped at Haugesund, m Norway, for Lubeck was 
condemned by the Prize Court, and the decision affirmed by the Judicial 
Committee of the Privy Council (g). Lubeck, Lord Parker pointed out, was 
a port largely used for importation into Germany of goods from Norway and 
Sweden. The consignees at Lubeck were bound forthwith to hand them 
over to a company acting under directions of the German Government for 
purposes connected with the control of food supplies. The proper inference 
was that the goods were goods requisitioned by the Government for the 
purposes of war. It might be that the ultimate application of herrings 
would have been to feed civilians and not the naval and mihtary forces of 
Germany, but the general scarcity of food in Germany had made the victualling 
of the civil population a war problem. Even if the military and naval forces 
were never supplied with salted herrings, their rations of bread and meat 
might be increaseil by the possibility of the supply of salted herrings to the 
civil population, and under the circumstances the inference was almost 
irresistible that the goods were intended for warlike purposes. With all 
respect to the learned judge it is submitted that his last observations go too 
far. If it were established that the salted herrings were for the consumption 

(/) Scott, 955, n. 26. Instructions to the American Delegates to The Hague 
Conference, 1907. 

(rj) 2 B. & C. P. C. 210, 479, [1916] P. 266, [1918] A. C. 148. 

32 (2) 
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of the civil population, tlie\ could not be eontiabaiul. notsMtlistaiidin^' the 
facts that they released other articles for consumption b\ the troops (/(). 

In The liutinrety (i) on the other hand there was coiideimiation of a earyo 
of salted heniiifis on a Norwegian ship, captured on the 6th of March. 191!), 
after the date of Armistice, as conditional contraband on the ground of 
destination to a German base of supply, Stettin 

VVe have seen that, by Art. 35 of the Declaration, “ conditional contraband 
IS not liable to captuic, except when found on boaril a vessel bound for 
teriitory belonging to or occupied by the enemy, or foi the armed forces of 
the enemy and when it is not to be discharged m an intervi'ning port." 

Order m Council, No. 2, of the 29th of October, 1914. this Article vias adopted 
subject to the following modification “Notwithstanding the jirovision of 
Art 35 . . . conditional contraband shall be liable to captuic on board a 
vessel bound foi a neutial ]K)rt. if the ginids are coiisigneil to ' ordei ' or if 
the ship’s pajier.s do not show who is the eonsianee of the iroods. or it tlie_\ 
show a consignee of tlu' goods m territoiy belonging to or occiijiied In the 
enemy.’ 

An objection that can be uiged against these piesumptions is that it is 
foi the pcnsoii who does what is puma fa( iv an unlawful act. the seiziiri* of 
neutral pro]K'it\ at sea, to prove the eiicumstances whuh gi\e him a light 
to seize. The cajitoi theiefore must prove that the articles aie coiitiahand— 
that lb. Ill the ca-se of conditional contiaband, that tlie\ are destined to the 
enemy aimed foices Aie the three tyjies of ionsigimient. described in the 
Older, circumstances of such grave suspicion as to cast on the neutral owiiei 
a double burden—jiroof of owneishiji and proof of destination On tin- 
other hand it is suggested that the consignment " to ordei ’’ oi to an unnamed 
consignee gives rise to considerable possibilities foi successful fraud, and that 
there is little real hardship in lequiiing the neutial to set foith clcail> the 
name of the actual consignee. 

For ca,scs relating to consignments to agents of the enein_\. and as to the 
position of the contraband goods belonging to an enem>, see The Nydlanti 
and Indmnc, 2 B & 0. P. C'. 510, The Hijti, 2 B & 0 P C. 507; The 
Sorfareren, I B. & C. P. C. 589. 

By the Proclamation of the 29th of October, 1914. rubber was declared 
absolute contiaband The Kim, 1 B. & C. P. C 405, was a Norwegian vessel 
laden with hides (conditional contraband) and rubber, consigned 1)3' American 
firms to alleged vendors at Copenhagen. The Kim sailed from New York 
on the 11th of November. Evans, P., held that the goods were not destined 
for consumption in Denmark, or intended to be incorjKirated into the general 
stock of that countrj' by sale or otherwise; that Copenhagen was not the 
real bond fide place of delivery, but that the goods were on their wa^ at the 
time of capture to German territorj’ Art. 35 excluded the doctrine of 
continuous voyage in the case of conditional contiaband. but the modifications 
in the Order in Council, No. 2, regarding presumptions and onus of pnaif. as, 
for instance, where goods are consigned “to order" without naming a 

(h) The Bonna, infra, p. .549; 3 B. & C. P C. 163. 

(t) 3 B. & C. P. C. 740, 1013; 11920] P. 177. [1922] 1 A. V. !»7. 
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coriMfriK c. arc‘ matters leally .iffeetmx rules of evidence and methods of pi oof 
and are not violations of any rule of international law. “ The effect of the 
tfrilei- m Couneil,” said the learned President, is that, m .addition to the 
presumptions laid down in Art. 34 of the Declaration of London, a presumption 
of enemy destination, as defined by Art. 33, shall be presumed to exist if the 
jtoods are eonsij^ned to or for an agent of the enemy State, or to a person 
in the enemy territory, or if they are consigned ‘ to ortler,’ or if the ship’s 
papers do not show who the consignee is, but in the latter la.^cs the owners 
may, it they are able, prove that the de.stination us uinocent All the goixis 
elainied by the ship}x»rs on the Kira were tonsigiud to their own order or to 
the order of their agents (nhieh is the same thing), and not to any independent 
consignee, and they have entirely failed to discharge the onus which lies 
On them to prove that their destination was innocent. 'I’heu' was some 
suggestion that liabiliti to capture in the Declaration of London and Order 
in Council did not mean liability to confiscation and condemnation On 
reference to the various provisions as to absolute and conditional contraband 
It IS clear that it is used in that sense.” 

In Thr Louisiana, 3 IL & C. P. C. 60, it was held by the Priv> Council 
that, under Art 35 as modihed by the Order in Council of the 2Hth of October. 
1914, the ship’s pajH-rs must show a consignee of the good.s other than the 
consignor, to whom the latter had parted with the real control of the goods 
The consignee must not be a mere agent for an undisclosed principal, bound 
to act as that principal may direct. So, too, m The Kronpnns Gustaf, 
3 E. & C, P. C 432, where conditional contraband was consigned on a neutral 
vessel to a neutral named consignee at a neutral port, who was the agent for 
sale of the consignor, it was held by Lord Sterndale, P, that, since such an 
agent was bound to act according to his piiiicipal’s instructions, and was 
in fact a " dummy.” he was not such a consignee as would satisfy the 
lequiremeiits of the Order—see The Kronpnnzessui Victoiui, 3 E. & C. P. C. 
247. -And in The Oranje Nassau and other lessels, 3 B & C. P. ('. 638, where 
the Netherlands Oversea Trust received consignments as agents for the 
consignors to dispose of them as they might direct, a similar result followed 
If the Trust had receiveil the goods as agents foi the consignees or persons 
who had piirchasLHl the goods and who had the control ot their ultimate 
destination it would have been otherwise, and whatevei the ultimate 
destination the goods would not have been liable to condemnation. 

The (ferman (Jovernment adopted a similar policy m prize Coiulitional 
contraband destined to a port serving as a base of operations and supply for 
the armed forces of the enemy, to a fortified port, or to the central adminis¬ 
trations, was presumed to possess an enemy destination and oonsequeritiy 
was liable to condemnation. Thus, in The Alfred Huge, Fauchille, .furisp. Alle., 
19, nunc props, .at that time conditional contraband, laden m .i Danish vessel 
to Hull, were condemned on the ground th.it Hull was a fortified place (I:). 
But the presumption of enemy destination might be displaced by proof to the 

(/t) See The Coirentina, Kauchille, Junsp. Alle. 85, where Liverpool wa.s declared 
a ioitihed place. 
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contrary. It was not, however, enough to prove that at the time of capture 
the goods had not been destined for the forces of the enemy or its adminis¬ 
trations. It was also necessary to prove that m the natural course of things 
they could not be used for hostile purposes; The Modig, Fauchille, 
Jurisp. Alle., 30. 

The same decision was given in The Marta, tbid. 34, where it was also 
held that goods sold “ to order ” were liable to capture and that, when 
consigned to a well-known contractor of the enemy forces, they could not 
be regarded as innocent merely because at the moment of capture they had 
not yet been rc.sold to the enemy Government. Incidentally, it was also 
here held, as in so many other cases, that the destruction of a neutral 
merchantman was lawful if, by following the captor, it would run the risk 
of recapture, or if the captor could not spare a prize crew, or taking her in 
would militate against the success of his operations (1). But in The 
Brilliant, ibid. 95, where contraband goods laden in a Norwegian vessel were 
sent to London to be transhipped there for the Portuguese port of Delagoa 
Bay, then neutral, it was held that the latter could not be considered as a 
base of supply of any of the Powers at war with Germany. And in The 
Brnge, ibid. 174, it was held that contraband consigned to a neutral country 
could not be regarded as having an enemy destination if it was proved that 
the goods were sold upon condition that they should be consumed in that 
country. 

Limits of Capture. —By Art. 38, “ A vessel may not be captured on the 
giound that she has carried contraband on a previous occasion if such carriage 
IS in point of fact at an end.” This was modified by the Orders in Council 
of the 20th of August, and the 29th of October, 1914. By the first, “ A 
neutral vessel which succeeded m carrying contraband to the enemy with 
false jiapeis may be detained for having carried such contraband, if she is 
encountered before she has completed her return voyage”; and by the 
second, “ A neutral vessel with papers indicating a neutral destination, which 
notwithstanding the destination shown on the papers, proceeds to an enemy 
port, shall be liable to capture and condemnation if she is encountered before 
the end of her next voyage.” The Alwina, 3 B. & C. P. C. 54, was a Dutch 
vessel carrying coal for the German Fleet in the Atlantic, the delivery of 
which became impossible by its destruction off the Falkland Islands. She 
accordingly sold the coal to a British purchaser at Teneriffe and pnxieeded 
home in ballast, touching at Gibralter and Huelva, where she loaded a cargo 
of ore for Rotterdam On her way she put into Falmouth where she was 
seized. She had sailed originally with false papers and with a false destination. 
As Evans, P., pomted out, neutral merchants have the right to supply an 
enemy with contraband gcxxls, subject only to the risk of losing their property. 
The “ offence ” is clearly committed from the beginnmg of the voyage and 
continues as long as it is in progress, but if the intention and voyage have 

(1) See also The Laila, ibid. 81; The Superb, ibid. 83, The Correntina, ibid. 86; 
The Oscar, ibid. 87; The Batavier V., ibid. 90; The Medea, ibid. Ill; The Bjorn, 
ibid 122; The Thoraten, ibid. 192. 
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been abandoned before seizure or capture, the offence is dissipated or purged 
and neither the goods nor the earner are subject to the penalty of confi.scation, 
the delictum being over. Art. 38 was not ratified, and, since the Orders in 
Council did not operate in extension of it, but if anything in mitigation of 
the captor’s rights, according to the Zamora, they were not mvalid. Resti¬ 
tution was ordered. In dismissing the appeal to the Privy Council, Lord 
Sumner said, “ unless this neutral falls within the cases specified, it is enough 
for present purposes to say that ‘ she may not be captured ’—that is, m the 
course of her voyage from Huelva to Rotterdam—‘ on the ground that she 
has carried contraband on a previous occasion ’—to wit coal on an outward 
voyage from Newport (Mon.) as far as Teneriffe—‘ if such carriage is at an 
(“nd, ’ as it was as soon as the coal was safely landed there. Now she never 
succeeded in carrying contraband to the enemy and she never proceeded to 
an enemy port, and so she has the good fortune to fall outside the cases 
specified and to escape condemnation.” 

Question of Notice. —In The Sorfareren, 2 B. & C. P. C. 589, it was held by 
Kvans, P., that Art. 43 only applied to neutral cargo. Consequently, enemy 
cargo of a contraband nature laden on board a neutral vessel and consigned 
to a hostile destination was subject to condemnation without compensation, 
although not declared contraband until after the vessel had sailed. By 
Art. 43 the vessel is personified: the knowledge is that of the vessel. This 
construction of Art. 43 was also applied in The Rijn, ibid. 507, and in The 
Leda, 1 B. & C. P. C. 233. 

Penalty for carrying Contraband. —In the war of 1914 are to be found a few 
decisions of the British Prize Court applying the rule of the Declaration of 
London on this matter. Thus in The Lorenzo, 1 B. & C. P. C. 226, Coller, C.J., 
condemned the ship for carnage of contraband, holding that whenever more 
than half the cargo carried on a neutral vessel is contraband, the vessel 
becomes the lawdul prize of the captors. In The Hakan, 2 B. & C. P. C. 210 
and 479, a Swedish vessel carrying conditional cargo to an enemy place of 
supply, the owners claimed release on the ground that it was a well-established 
rule of international law that neutral vessels carrying contraband of war 
were free from capture, subject to certain exceptions in eases where the 
ow ners of the vessels were also owners of the contraband, or where they 
attempted to defraud a belligerent of his belligerent right to capture the 
contraband by concealment of destination, by departure from the voyage, 
or by false papers, or other similar methods. No evidence was given that 
the owners had no knowledge of the purposes for which the vessel was hired. 
In condemning the vessel apart from the conditions of Art. 46, Evans, P., 
held that there was no such well-established rule as was contended, but, on 
the contrary, that the attitude and action of the most important maritime 
States, before and since 1908, were such as to justify the Court in acceptmg 
as part of the law of nations to-day a rule that neutral vessels carrying 
contraband which by value, weight, volume, or freight forms more than 
half the cargo, are liable to condemnation. Upon the appeal to the Privy 
Council this ground for condemnation was rejected, l^ord Parker, after 
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reviewing the otiici authorities ami the inoderii views of foreign States, said 
that “ the prineiple underlying all these views is the same. 'Phere ean be 
no eonfiscation of the ship without knowledge on the part of the owner or 
possibly of t he eharterer, or master, of the nature of the cargo; but in some 
eases inference as to knowledge eannot be rebutted, while in others it ean, 
and in some eases, even where there is the requisiU' know ledge, thi* contraband 
must be a ininnnum pro|M>rtioii to the whole cargo.” Consequently, know ledge 
ot the character of the giMids is alone sufficient for condemnation of the vessel. 
In this state of the authorities, therefoie, then Lordships considered they 
ought to hold ” that knowledge of the chaiaeter ot the goods on the part of 
the owner of the shq) is sufficient to pi.stitv' the condemnation of the ship, at 
any rate where the goods in question constitute a substantial part of the 
whole caigo ” Art. 41 of the Ccrnian I’rize Kegulations is identical with 
\.rt. 40 of the Decimation. Prior to this, a ship carrying contraband could 
only be confiscated if the owner or the charterei of the whole ship, oi the 
master, knew, or ought to have known, that theie was contiaband on boaid, 
and if that contraband foiined moie than a quartcT of the caigo. Here 
knowledge is made the detei mining ta< tor although there i.s a concession to 
the neutral if the proportion of eoiitraband to the whole cargo is sufficiently 
small In Thv Haiavier I’., Fauchille, .Jnri.sp. Alio. 9(J, although the owners 
failed to rebut the presumption of a hostile destination, the ship was leleased 
because the contraband goods weic ot relative unnnportanc(> to the icst of 
the cargo. (See also Thf BnUiont, ibid. 95 ) 

Art. 40 of the Declaration was adopted by Italy. In The Kyziros, Fauc hille, 
durisp. Ital 57, a Greek ve.ssci, laden w ith absolute and conditional contraband, 
was consigned “to order” to a hostile destination, with iriegular ship's 
pafKTs, and when the owmers of the vessel failed to rebut the ])rcsumption of 
hostile destination, it was hold that when the contraband goods rc'ached half 
the cargo in value, oi weight, or volume, or freight, the vessel must be 
confiscated in accordance with the piovisions of Ait. 40 (m). 

Freight .—Freight is never jiaid to ncutial shipowners in lesix'ct ot the 
carnage of contraband, except as a matter of giace or of discretion. 

The Katwijk, 1 B. & G. P. G. 282, was a Dutch vessel which left a .Spanish 
port on the Itith of September, 1914, laden with iron ore consigned to 
Bottc'rdam and destined for Krupp’s works at Fssen. Iron ore had been 
deelarcd conditional contraband on the 2l3t of September, 1914, and the cargo 
w as formally seized as prize on the 4th of October. The cargo was comlcnined, 
but since it was innoi-ent when the vessel commenced her voyage, Evans, P., 
said “ according to the principles which had been agreed ujion in the 
Declaration of London—principles upon which I think it would be right for 
this Court to act, a])art from the binding character of tlu* Declaration—the 
ship could not be condemned by reason of the cargo being declared contraband 
after starting on hei voyage. Pnmd facte, therefore, the owners of this ship, 

(m) See also The Evangelistria or Donaios, Fauchille Jurisiir. Ital. 169; The 
Atromitos, ibid. 238, and Decree, 3rd of June, 191.5. 
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the Dutch company would be entitled to some freight.” 'I'here was no 
reason why at that time the eomiiany should not have business transactions 
with Krupp and consequently the owners were entitled to such freight as 
might reasonably be allowwl—see The Juno, 1 B. & C. P ('. 151. 

In The Jeanne, 2 B. & C. P. 301), prior to the war the (Jerman s s. Xeuenjels 
sailed from Burma with a cargo of nee for consignees in (lermany and Austria. 
After hostilities the Xeuenfels took refuge in the port of Vigo, when, after 
delay, the rice was transhipiMsl in the Scandinavian vessels Jeannt , Vera, 
Fornvik, and Albania. The nee was eondemned as contlitional contraband 
the proyierti’ of, and on its way to, the enemy As Stor\, .1 , said in The 
Comineiren, 1 Wheat. 382; Scott 973, the general rule that the neutral carrier 
of enemy’s property is entitled to his freight is too firmly established to admit 
of discussion " But to this rule there are many exceptions. If the neutral 
be guilty of fraudulent or unneutral eonduet, or has interposed himself to 
assist the enemy in carrying on the war, he is justly deemed to have forfeited 
his title to freight. Hence the carrying of contraband goods to the enenn , 
the engaging in the coasting or colonial trade of the enemy; the sjioliation 
of pajXTS and the fraudulent suppression of enemy interests hav(“ been held 
to affect the neutral with the forfeiture of freight, and in cases of more fiagiant 
character, such as carrying despatches or hostile military passengers, an 
engagement m the transport service of the enemy and a breach of blockade, 
the penalty of confiscation of the vessel has also Ixen mflicteil ’ In The 
Prins Dcr NetherlanJcm, 3 B. & C’. P. C. 696 and 943, Duke, P., allowed the 
owners of the vessel the full amount of freight claimed m respect of the 
carriage of cocoa originall.y laden on board the German ss Arnean in South 
America and transhipjied to the Prms Der Nelherlandcm after the outbreak 
of war for delivery to Amsterdam, upon the ground that the sliiiiowners 
unknowingly earned contraband and were not parties m intent to a contiabaiid 
transaction 'Phis decision was reversed by the Piiv.\ Council, their 
Lordships declaring that whilst the Court possessed a discretion to allow' 
freight on contraband, such discretion ought not to tuiii merely on the 
question whether the shqxnvner knew, or did not know, the character of his 
cargo, still less that proof of his ignorance should be tieated as a title to a 
decree for freight. 'Phe disallowance of freight on contraband does not rest, 
said Ixird Sumner, on the theory of it being a ” penalty ” " The term as 

used in this connection is not one implying that the carnage of contraband 
IS attended with the usual incidents of the commission of an offence. Neutrals 
who carry contraband do not break the law of nations; they run a risk for 
adequate gam, and if they are caught they take the consequences. If they 
know what they are doing, those consequences may be very serious, if they 
do not, they may get off with some inconvenience or delay. This must 
suffice them. Having done their best to aid one belligerent by canying 
(ontraband for him, they cannot ask that other shall pay the penalty foi their 
own success m defeating the attempt by rewarding the neutral carriei .as if 
his venture had succeeded. That would be to encourage the canv mg of 
contiaband, whereas, it is a thing to be deterred. Nor should ignorance of 
what he is doing be a safeguard to the carrier. If hi- is to be deterred. 
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it must be made worth his while to know, in order that he may prefer to 
abstain.” 

Seizure of Contraband. —Formerly there was no uniform practice as to 
whether a vessel carrying contraband and not liable to condemnation should 
be allowed to proceed on giving up the contraband to the captor. By Art. 4H 
of the Declaration of London a general rule was established that all neutral 
captured ships must be sent in. This was subject to the two exceptions 
provided by Arts. 44 and 54: supra, p. 498. These Articles, incorporated iii 
the German Prize Code, were in the early days of the war of 1914 observed 
by German cruisers. In The Maria, Fauchille, Jurisp. Alle. 34, a Dutch 
vessel laden with wheat destined to Belfast, held to be a base of operations 
and of supply for the English armed forces, the destruction of the vessel 
was held to be justified by the fact that the Maria could not follow her captor, 
the Karlsruhe, without risk of recapture owing to the proximity of enemy 
cruisers, that the Karlsruhe could not spare a prize crew and could not take 
her in without compromising the success of her operations. With the intro¬ 
duction of unrestricted submarine warfare, no attempt was made to observe 
the provisions of Arts. 44 and 54. 

Export of Contraband. —The export of contraband, even though in the 
wav of trade, has sometimes been a subject of complaint on the part of 
belligerents against a neutral State. So, during the Civil War, the United 
States complamed of the refusal of the British Government to put a stop to 
contraband traflBc between British ports and those of the Southern 
Confederacy (n). In 1870, Prussia also complamed of the action of the 
British Government m allowing the sale and export by English firms of arms 
and ammunition to France (o). In 1904 Russia appears to have questioned 
the legality of British trade in contraband with Japan ( p). It is true that 
most States, including Great Britain, warn their subjects of the penalties 
incident to contraband traffic (q); that some States even go so far as to 
prohibit the export of contraband from their territory (r); and, finally, that 
.some writers are of opinion that a duty should be imposed on neutral 
Governments to prevent the export of contraband by their subjects (s). But 
so far there is, as we have seen (t), no duty on the part of neutral States to 
restrain contraband traffic {u), unless it involves a use of neutral territory for 
the preparation of an instrumentality of war (x), or a direct participation m 

(/i) Moore, Int. Arb. i. 619. 

(o) Hall, § 244. (p) Hershey, 183. 

(q) Supra, p. 431. 

(r) Brazil and the Netherlands, for instance, in 1898, and Sweden in 1904, 
although the scope of the prohibition varies: see Westlake, ii. 258. 

(s) For a suggested scheme of neutral control over contraband traffic, see Barclay, 
Problems, 160. 

(t) Supra, p. 342. 

(u) As 18, indeed, now fully recognised by the H. C., 1907, Art. 7, and 

p. 358, supra. 

(x) As where an armed vessel is despatched with intent to engage in the service 
of either belligerent: supra, p. 398. 
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some specific operation oi war {y). It was on the latter ground, no doubt, 
that the British Government in 1870, whilst refusing to interfere with the 
exyiort of coal to France generally, yet prohibited its export from British 
{K)r1.8 to the French Fleet in the North Sea (z). But in such oases the export 
of contraband is really incident to another kind of illegality, which is governed 
by separate and independent rules (a). 


UNNEUTRAL EERVICE{h) 


(i) THE CARRIAGE OF NAVAL OR MILITARY PERSONS 

THE OROZEMBO. 

[0 C. Rob. 430, Scott, 86.5 (1807) ] 

Case.] In 1807, during war lietwcen Great Britain and Holland, 
the Orozembo, an American ship, wa.s chartered by a merchant at 
Lisbon, ostensibly, to proceed m ballast to Macao and thence to take 
a cargo to America. Afterwards, by direction of the charterer, three 
military officers of distinction and also two persons employed in the 
civil departments of the Government of Batavia—who had come from 
Holland to take pa.ssage to Batavia by direction of the Dutch 
Government—were received on board, together with their attendants, 
the vessel having been specially fitted for their reception. In the 
cour.se of her voyage .she was captured by the British and sent in for 
adjmheation. Condemnation of the vessel wa.s prayed for, on the 
ground that she had been employed at the time of cajiture in the 
service of the enemy and for the purpose of tran.sportmg military 
persons to enemy territory. On behalf of the owner, it was contended 

(y) As where coal is exported for the use of a belligerent fleet operating in 
adjoining waters. 

(z) ISee Hall, § 244, and as to the British amended regulations on this subject in 
1904, p. 431, supra. Shipping coal to a belligerent fleet would also render the 
shippers liable to be preceded against under the Foreign Enlistment Act, 1870, 
8.S. 8 and 30, whilst a neutral ship engaged in transporting coal would be liable to 
capture and condemnation by the other belligerent as for unnoutral service: see 
p. 514, infra. 

(а) Supra, pp. 375, 397. In English law the Government possesses statutory 
powers of forbidding the export of warlike material; see the Customs Consolidation 
Act, 1863, s. 150, although this is really a measure of self-protection. 

(б) The forms of unneutral service here described are sometimes treated of under 
the head of analogues of contraband: see Hall, § 248; but the analogy is not 
very clear, the hostile association being in some cases more, and in other cases 
less, close than that involved in contraband carriage. 
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that the ma^toi was ignorant of the service in which he was engaged^ 
and that in order to warrant condemnation there must be some proof 
of delinquency in him or the owner. The vessel was condemned as 
a transport hired by the Dutch Government. 

Judgment.] Lord Stowcll, after referring to the facts, said that it 
had already been held that a ves.sel hired by the enemy tor the 
conveyance of military persons was to be con.sidered as a transport 
and as subject to condemnation. It might be difficult to define precisely 
the number of military persons required to involve a vessel in guilt. 
But on the whole he agreed with what had been said in argument, 
that in view of the principle on which the law was built up number 
alone was not material. It might, for in.stance, be of much more 
assistance to one belligerent, and much nioie noxious to the other, to 
carry a few persons of higher quality than a much greater number of 
lower condition, and it was the consequences of such assistance that 
the belligerent was entitled to prevent and punish In the present 
case there were three military persons, as well as two civil officers 
Whether the same principle applied to the latter he was not then called 
upon to determine; but on principle it appeared reasonable that 
wherever it was of sufficient imjiortance to the enemy that such 
persons should be sent out on the public .service at the public e.\pense 
it should afford ground of forfeiture again.st the vessel let for a purpose 
so intimately connected with hostile operations As to the contention 
that there must be some proof of knowledge or delinquency on the part 
of the master in order to involve the vessel, that was not es.sential It 
Avas sufficient if there was an injury ari.sing to the belligerent from the 
employment in which the ves.sel was found, and if the service was 
injurious, it gave the belligerent a right to prevent the thing from 
being done, or at lea.st repeated, by enforcing the penalty of confiscation. 
Moreover, the knowledge or privity of the owner or those employed 
to act for him would be just as effectual as that of the master, and, in 
the present case, the evidence appeared to justify the supposition 
that the owner, or tho.se acting for him, knew of the nature of the 
transaction. At the same time, the principle on which he decided the 
case was that the carrying of military persons to a colony of the enemy, 
there to exercise their military functions, was in itself a cause of 
condemnation, without scanning too minutely the number of persons 
.>■0 carried, and that the ignorance of the master was no ground of 
exculpation 
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Aicorditif' to the British practice (i), a neutral vessel, which is employed 
by one belligerent to carry combatants or intending combatants for purposes 
connected with the war, is liable to capture and condemnation by the other, 
together with licr cargo; and this whether the number carried compiises 
only a few individuals, so long as their caiiiage is a service of State (^f), or 
an entire detachment (e). Nor will it make any difference that the master 
was Ignorant of the true character of such employment, so long as it was 
an actual engagement in the enemy service, whether exclusive or partial (/); 
or even that the employment originated m acts of violence oi duress on the 
pait of the other belligerent (g). 

fn 77ic (IreUi, B. Y. B. I L, 1922 —1923. p 18S, a (lerman vessel, the 
claimants, who were residents and domicilcsl in Hong Kong, claimed the 
cargo on board the vessel, which to their knowledge was chartered during 
the Crimean War to tiansport two hundred and seventy Russian officers 
and men, who had been wrecked off the c-oasts of .lapan 'I’lic \essel and 
cargo were both condemned by the Vice-Admiralty Court of Hong Kong. 
.\ncl till' same rule would probably apply where a lU'utral vessel was employed 
to cany eyeri civil officers, if they were despatched on the public seivicc 
and at the public expcnise (A) But such a liability would not, it seems, 
.ittacli w heic the iiersons in question, even though having a military character, 
wen* merely travelling in the ordinary wav and as private passengers at their 
own expense (i) 'Phe practice of the I’nited States on these points appears 
to be substantially the same as the British (A*) Similar rules yyere enfoiced 
also by .lapan during the Kusso-.la|)anese War. 1904—190.5 >So. m the 
case of Thf Sigretut, 2 B & .f. P. C 201—a British vessel captuied by the 
.fapaiiese in 1904 whilst on a voyage from Shanghai to Vladivostok —both 
ship and cargo were condemned on the ground that the vessel had on board 
two Hiissian officers who had rec’cntlv been released from China on parole, 
but who were then pioceeding to a naval jiort of the enemy, and travelling 
with the connivance of the charterers undei feigned names and under pretence 
of being in the service of the ves.sel (/) In the Yangtsze Insurance 
Association v. The Indemnity Marine Mutual Assuiance Co., [1908] 1 K. B. 
910, 2KB .504, however, it yyas held by the Priy v Council m a suit on a 

(c) .See I’arl I’ap 1909 [Cd 4554J 

(cl) The Oiuzemho, supia, p .507. 

(e) The FriemUhip.ViC Rob. 420. In this case a ncutial vessel, w Inch had been 
employed to carry back to Fiance a large number of shipwrecked officers and men 
belonging to the French navy, yyas held liable to condemnation as an enemy- 
transport 

(/) The, Orozembo, supra. 

(g) Per Lord Stowcll in The Carolina. 4 C Bob 250 Cf, howeyer, The 
Pontoporos, I B. & C. P. C 371, infta. p .522, 

(h) The Orozembo, supra 

(i) See Pari. Pap. 1909 [Cd. 45.54], p 9, and dictum of boid Stow ell m The 
Friendship, 6 C. Rob. at 429 

(k) See Wheaton (Dana), 637 

{() As to the practice of other States, both on this and allied topics, see Pari. 
Pap. 1909 |Cd. 4.5,55], 103—107. 
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policy of insurance relating to this vessel—although only as a matter of 
construction—that the carnage of such persons did not amount to a breach 
of warranty against contraband of war contained in the policy, for the reason 
that contraband—in its natural sense, and in the absence of special circum¬ 
stances or something in the text pointing to a wider meaning—only applied 
to goods and not to persons. 


(a) DESPATCHES. 

THE ATALANTA. 

[6 C Rob. 440, Scott, 867 (1808) ] 

Case.] In 1807, during war between Great Britain and France, the 
Atalanta, a neutral ship, was captured whilst on a voyage from Batavia 
to Bremen. It appeared that at the Isle of F’rance, a French possession 
at which the vessel had previously called, a packet containing despatches 
from the local authorities to the French Minister of Marine had been 
taken on board. These despatches were subsequently discovered by 
the captors concealed in a tea chest, which was itself deposited in a 
trunk belonging to the second supercargo. In these circumstances 
both ship and cargo were condemned, on the ground that the carrying 
of despatches for a belligerent by a neutral ship places the .ship in the 
service of the former. 

Judgment.] Lord Stowell observed that he wa.s not called ujioii to 
decide what might be the consequences of a simple tran.smission of 
despatches, for the reason that the present case was a fraudulent one. 
But even the simple carrying of de.spatches for the enemy wa.s a .service 
highly injurious to the other belligerent. And this was so, even though 
such despatches related to operations not strictly military, for the 
reason that even civil operations might have an important bearing on 
the issue of the war. The consequences of the carnage of despatches 
were indeed far more serious than the carriage of contraband for m 
them there might be conveyed the entire plan of campaign. After 
referring to the authorities the learned judge came to the conclusion 
that the carrying of despatches for the enemy warranted the confiscation 
of the vessel It was true that in ordinary cases of contraband the 
.ship incurred no penalty but loss of freight, but inasmuch as despatches 
carried no freight it would be ridiculous to treat the mere confiscation 
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of the despatches themselves as sufficient penalty. Hence it was 
necessary to resort to further measures, which could be no other than 
the confiscation of the ship. With respect to the cargo, it appeared 
in the present case that the offence was as much the act of those who 
were the agents of the cargo as of the master of the vessel; and for 
this reason the decree of condemnation must also extend to the cargo. 


According to the British practice, the carriage by a neutral ve.sscl of eiiemv 
despatches relating directly or indirectly to the operations of war, either with 
the privity of the master or other persons responsible for the action of the 
vessel or under circumstances of fraud or concealment, renders the vessel 
liable to condemnation; and this penalty extends also to the cargo m a ca.se 
where the latter belongs to the same owners, or where there is evidence of 
complicity on the part of the owners or their agents. But the penalty will 
not attach in a case where the master was ignorant either of the fact that 
despatches were being carried (m), or of their true character (a). Nor will 
any liability be incurred by the carriage of despatches from an enemy 
amba.ssador or consul in a neutral country to his Government (o); or even 
from the enemy Government to an ambassador or consul in a neutral 
country (p); for the reason that such despatches are necessary in the interests 
of the neutral and cannot be presumed to have a belligerent object. Nor, 
finally, was any such liability incurred by the carriage of despatches m the 
ordinary way of post; postal correspondence, whether found on board neutral 
or enemy ships, being declared to be inviolable by the H. C., XL, 1907 (q). 


(b) MESSAGES AND SIGNALS 

THE HAIMUN. 

[Takahashi, 387 (r); Lawrence, War and Neutrality, 83; Hershey, 116; 

Smith & Sibley, 82 (1904).] 

Case.] In 1904, during the Rmsso-Japanese war, the steamship 
llaimun flying the British flag, was chartered by a British war 
correspondent, equipped with special apparatus, and thereafter 
employed, within the area of belligerent operations, for the purpose of 
procuring and forwarding information with respect to the war. This 

(m) Unless this was due to want of caution: The Susan, 6 C. Boh 461, n. 

(n) The Rapid, Edw. 228. 

(o) The Caroline, 6 C. Rob 461. ( p) The Maddison, Edw. 224. 

\q) Arts. 1,2; and p. 229, supra. 

(r) Reproducing a discussion of this case contained in InternaUonal Imw Situaltons 
(1904), published by the U. S. Naval College. 
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information was sent from the vessel by wireless telegraphy to a 
receiving station at Wei-ha-wei, and thence telegraphed to The Tunes 
of London and The New York Times over neutral cables. The 
correspondent in question was accredited to the Japanese headquarters 
and subject to all consequent restrictions. The Haimun was at 
different times visited and searched by the warships of each of the 
belligerents, and in particular by the Russian cruiser Bayan, which 
appears to have made a careful examination of the apparatus on board 
The apparatus used was capable not only of sending messages, but also 
of intercepting messages sent by either belligerent, and even though 
such messages would ordinarily be m cipher, the information so 
obtained might, if improperly used, have materially influenced the 
conduct of hostilities In these circumstances, on the 15th of April, 
an ofiicial note was addressed by the Russian Government both to 
Great Britain, the United States, and other Powers, containing the 
following intimation:—“In case neutral vessels, having on board 
correspondents, who may communicate news to the enemy by means 
of improved apparatus not yet provided for by the existing conventions, 
should be arrested off Kwan-tung, or within the zone of operations of 
the Russian fleet, such corre.spondents shall be regarded as spies, and 
the vessels provided with such apparatus shall be seized as lawful 
prize ’(s). Both Great Britain and the United States, however, 
refused to accejit this declaration as being m conformity with the 
existing law, and made a formal reservation of their rights, in the event 
of their subjects or citizens being arrested or their vessels seized under 
this declaration In the result, no further action was taken in the 
matter by Russia But Japan .shortly afterwards forbade the Hmmun 
to proceed north of a line drawn between Chefoo and Chemulpo 


The claim to treat the transmission of such messafies as espionage was 
clearly indefensible (t). Nor, by existing usage, could exception be taken to 
the transmission of wireless messages from the high .seas to neutral territory, 
and thence by ordinary channels to some other neutral destination; although 
in naval warfare the transmission of such messages from any point within 
the area of belligerent o[)erations might render the individuals who sent the 
messages, if they acted clandestinely or made false pretences, liable to the 
penalties of espionage, and the vessel itself, if the master were privy to the act, 

(«) Wee Hall, J 188, Hansard, 4th ser. vol e\\\ni (iTO. 

(t) Supra, .)11, but see also In/ui, p 
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would be liable to condemnation on capture (u). But jf it had been shown 
that information gained by the interception of messages had been 
communicated by those on board the Haimun directly to the enemy, this 
would have been a hostile act, which would have justified the condemnation 
of both vessel and her apparatus (x). So, during the same war. The Industrie^ 
2 R. A' J. P. C., a German vessel, was captured and condemned by the 
Japanese, on the ground that, although purporting to be engaged in collecting 
war news for a newspaper at Chefoo, she was really employed in watchmg 
the movements of the Japanese Fleet and conveying military information 
in the interest of the enemy. The various questions arising, in war, in 
connection with the use of wirele.sa telegraphy will be considered hereafter (?/). 


(ii) ENLISTMENT IN THE ENEMY SERVICE. 

THE QUANG-NAM. 

[Hurst & Bray, 22 R. & J. P. C. 343 (1905) ] 

Case.] In 1905, during the Russo-Japanese War, the QrMingnam, a 
steamship belonging to a French company, shipped, at Saigon, a cargo 
of spirits, winch she subsequently dehveied to the Russian squadron 
lying at Kamr.inh Bay. After leaving the latter place she proceeded 
nominally on a voyage to Manilla, without cargo, but m fact shaped 
her course between Formo.sa and the Pescadores, after which she ran 
into Hatto Channel, where she was captured by a Japanese cruiser, 
and sent m for adjudication. It appeared that the course pursued 
by the vessel was such as would enable those on board to obtain 
information both as to the coastal defences of Japan and the movements 
of the Japanese Fleet; whilst there was also evidence that she had 
been supplied at Saigon with coal from the Russian depot. In view 
of these facts the vessel was condemned. 

Judgment.] It was held by the Sasebo Prize Court, and afterwards 
by the Court of Appeal, that these facts went to show that the vessel 
had been chartered by the Russian Government, and that she had 
been employed in the enemy service, both in carrying supplies to his 
fleet and in reconnoitring on his behalf, all of which, according to the 
rules of international law, justified her condemnation. 


p.c. 


(u) Oppenheim, ii. § 356. 
(at) Infra, p. 517. 

(y) Infra, p. 524. 


33 
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According to the British practice, which was here followed by the Japanese 
Courts, where a neutral vessel is chartered or exclusively employed by the 
enemy Government for service connected with the war, as for carrymg coal 
or stores to its fleet, or is under the orders or control of that Government or 
its officers, both vessel and cargo will be liable to condemnation (z). Such 
a vessel will also remain liable to condemnation, even though the service on 
which she was immediately employed has come to an end, so long as it is 
shown that she still remains subservient to the purposes of the belligerent (a). 
A neutral vessel whieh is in the service of the belligerent and under his orders 
and control may, if found taking part in any military operations or in the 
immediate vicinity of the enemy fleet, be sunk (b). 


SEIZURE OF ENEMY RKRSONS ON NEUTRAL VESSELS. 

THE AFFAIR OF THE TRENT. 

[Pari. Papers, vol. Ixii.; Wheaton (Dana), 644 (1862).] 

Case.] In 1861, during the American Civil War, the Trent, a Briti,sh 
mail steamer, wa.s on a voyage from Havana to Nas.sau with mails and 
passengers. Amongst the passengers were Messrs. Mason and Slidell, 
who were proceeding a.s envoys from the Southern Confederacy to 
Great Britain and France. When about nine miles from the coast of 
Cuba, the Trent was boarded by the United States warship San Jacinto ; 
and, notwithstanding the protest of the British commander, Messrs. 
Mason and Slidell and their suite were taken out of the Trent and carried 
in the San Jacinto as prisoners to the United States When these 
facts became known, the British Government made a peremptory 
demand for the immediate release of the persons seized and for an 
apology for their capture. In view of this demand, in making which 
Great Britain had the .support of other Powers, including France, 
Austria, Prus.sia, Italy, and Russia, the United States Government 
undertook at once to release the prisoners, who were soon after placed 
by arrangement on board a British warship, and conveyed to Nassau, 
their original destination. 

Controversy,] In the corre,spondence which ensued on this subject, 
the United States Government repudiated at the outset any claim of 

(?) See The Rebecca, 2 Acton, 119. (a) The Carolina, 4 C. Rob. 256. 

(6) See Pari. Pap. 1909 [Cd. 4554], p. 9; and as to the effect of non-submission. 
The Kenoshing, supra, p. 343. 
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Tight to take noxious persons, whether rebels, criminals, or enemies, 
as such, from a neutral vessel on the high seas. It was contended, 
however, that Messrs. Mason and Slidell and their despatches were to 
be regarded as contraband of war, and on the same footing as naval 
and military persons (c); and that this being so, and the captain of 
the San Jacinto having ascertained in the course of visit and search 
that the Trent was carrying contraband, it was his right and duty to 
make the vessel prize and send her in for adjudication, although the 
fate of persons on board would require to be .settled by diplomatic 
methods (d). At the same time it was admitted that the captain of 
the San Jacinto, in releasing the vessel, whether out of consideration 
for the passengers and mails or from want of force to bring in both 
vessels (e), had taken a step which made the detention of Messrs. 
Mason and Slidell unjustifiable, and they would therefore be liberated. 
In reply to this despatch the British Government (/) pointed out 
that the office and character of the persons detained were not such as 
to make them contraband, for the reason that neutral States had 
admittedly a right to maintain friendly relations in time of war with 
both belligerents, and that, in view of the recognition of the belligerency 
of the Confederacy, neutrals must be deemed to have similar interest in 
the maintenance of communication with that body, and a consequent 
right to carry its public agents, not having a military character, without 
any breach of neutrality (/y), and, further, that no authority could be 
found giving countenance to the proposition that persons and 
despatches, when m a neutral vessel and on a voyage to a neutral port, 
could ever be seized as contraband (/i). 


(c) In support of this view reference was made to Vattel, who allows that a 
belligerent may hinder his enemy “ from sending ministers to solicit assistance 
and also to certain passages contained in the judgments in The Caroline and The 
Orozembo, as to which see infra, n. (</). 

(d) The difficulty as to this was that if the persons in question had really been 
on the footing of contraband, the Courts would have had a right to deal with them 
which, admittedly, was not the case 

(e) The latter was apparently the true reason; the captain and crew of the 
Trent having in fact refused to assist in working the vessel, if captured. 

(/) After the release, but in order to guard against any admission of the American 
contention. 

(sr) It was also pointed out that the dictum of Lord Stowell in The Caroline, 
supra, pp. 511, 515, n. (c), had no reference to the case of an ambassador to a neutral 
State on board a neutral vessel; and that the case of The Orozembo, supra, p. 507, 
was altogether distinct as she was virtually found to have been engaged as an 
enemy transport. 

(h) See Letters of Historicus, 187—198. 
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Alike in its vindication of the right of neutrals to maintain communicatioir 
with and even to carry the public agents of an acknowledged belligerent; 
and in its contention that the carriage by a neutral vessel even of enemy 
persons or despatches on a genuine neutral destination could not be treated 
as a carriage of contraband (t), the British statement appears to accord with 
the existing law (1). It was further recognised by both parties that, under 
the law as it then obtained, a public vessel had no right to seize and remove 
noxious persons, whether enemies or rebels, found on board a neutral vessel; 
although the seizure and removal from neutral vessels of persons belonging to 
the armed forces of the enemy was, under certain circumstances, sanctioned 
by the Declaration of London (I). 


General Notes. — Vnneutral and Hostile Service. —(a) Declaration of 
London, 1909—1914.—By the Declaration of London, 1909, cases of unncutral 
service were divided into two classe.s, according to the gravity of the acts 
charged. These, for the purposes of distinction, we may conveniently 
designate as “unneutral” and “hostile” service respectively (m). The 
first covers cases in which the service is only partial; as where a neutral 
vessel is engaged to carry military persons or despatches concurrently with 
other employment of an innocent character. In such cases the vessel in 
question is to bo treated m the same manner as a neutral vessel engaged in 
the carriage of contraband. In elicct, she becomes liable to seizure, and on 
]iroof of guilt, to condemnation; but she still retains her character as a neutral 
vessel, uith the result that the flag will cover enemy goods on board, and that 
she cannot be destroyed except in circumstances ordinarily justifying the 
destruction of a neutral prize, and with the like consequences (n); whilst, as 
in cases of contraband, her liability will end w'ith the completion of the 
service. The second covers cases where the employment or engagement in 
the enemy service is complete and exclusive; as where a neutral vessel is 
chartered for enemy transport or other similar service. In such cases the 
vessel in question is to be treated as an enemy vessel. In effect, she not 
only becomes liable to condemnation on proof of guilt, but her flag will no 
longer be deemed to cover the goods on board, which will be presumed to be 
enemy property (o); whilst she may also be destroyed under the same 
conditions as an enemy vessel (p). 

(i.) Unnentral Service. —By Art. 45 a neutral vessel was deemed to be 
guilty of “ unneutral service ” in the sense and with the consequences above 
described in the following cases: (1) If she was on a voyage specially 

(i) The contention in the case of the Trent that the object of the mission rendered 
the destination hostile was, on the face of it, untenable. 

(k) See Hall, S 253. 

(l) Infra, p. 519. 

(m) Although the Declaration itself includes both under I'asaistance hostile. 

(n) Infra, p. 577. 

(o) See the Declaration of London, Art. 59; supra, p 213. 

(p) Infra, p. 573. 
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undertaken with a view to either (a) the transport of individual passengers 
who are embodied m the armed forces of the enemy, although this will not 
cover the case of persons who are merely returning to the enemy country for 
the purpose of performing the military service required of them under the 
■domestic law (q); or (b) the transmission of intelligence in the interest of the 
enemy. The meaning of “ a voyage specially undertaken ” appears to be 
that the service is not in the ordinary or usual course of the vessel’s employ¬ 
ment, as where she diverges from her course, or touches at a port not usually 
<;alled at, in order to fulfil it. But in either case the service, in order to 
involve the vessel in guilt, must be rendered knowingly, although it need not 
be an exclusive service (r). (2) If she was, to the knowledge of the owner, 
the charterer, or tlie master, engaged m transporting cither (a) a military 
detachment of the enemy; or (b) one or more jiersons who in the course of 
the voyage directly assist the operations of the enemy, e.g., by signalling. 
In this case knowledge of the nature of the service would be presumed if the 
persons earned were in uniform, but otherwise it would be for the captor to 
prove this (a). In such cases proof of guilt involved not only the vessel 
herself, but also any goods on board belonging to the same owners, whilst the 
enemy persons might also be detained as prisoners of war (t). But here, as 
in other cases of partial service, the liability of the vessel ceased when the 
service had been discharged (m). Nor would such a liability be incurred if 
the vessel was encountered at sea whilst still unaware of the outbreak of 
hostilities, or if after learning this the master had no opportunity of disembark¬ 
ing his passengers. But ignorance of the war cannot be set up if the vessel 
left an enemy port subsequently to the outbreak of hostilities, or if she left 
a neutral iiort subsequently to their notification to the territorial Power, 
provided that this was made in sufficient time for the vessel to receive it. 

(ii.) Hostile Service.—l&y Art. 46 a neutral vesstd was deemed to be guilty 
of “ hostile service,” in the sense and with the consequences above described (x), 
in the following cases: (1) If she took any direct part m hostihties, in which 
case she was subject to all incidental risks, and also to condemnation as 
enemy property if captured. (2) If she was under the orders or control of 
an agent placed on board by the enemy Government, this bemg deemed to 
mark her subserviency to enemy purposes. (3) If she was in the exclusive 
employment of the enemy Government, as where she was chartered for carr\ mg 
coal to the enemy fleet. (4) If she was, at the time of capture, exclusively 
devoted to (a) the transjiort of enemy troops; or (b) the transmission of 
intelligence in the interest of the enemy; in both of which cases she remained 
liable as long as the relation lasted even though not actually engaged in such 
service at the time of capture (y). Proof of guilt here again entailed not only 
the condemnation of the vessel, but also that of any cargo on board belongmg 
to the same owners. 

.(g) See Report, Pearce Higgins, 594. 

(f) See Report, Md. 694. 

(<) See Report, ibid. 695. 

<x) Supra, p. 616. 


{«) See Report, ibid. 595. 

(«) See Report, ibid. 594. 

(y) See Report, Pearce Higgins, 596. 
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Seizure on Neutral Vessels of Persons belonging to the Armed Forces of the 
Enemy .—According to the British view of the customary law, which appears 
m the Trent correspondence to have been ei^ually admitted by the United 
States, a belligerent warship had no right to remove enemy persons found 
on board a neutral vessel on the high sea, but only a right, in cases of reasonable 
suspicion, to send the vessel in for adjudication And this may probably 
be regarded as an accepted rule, subject only to certain qualifications set up 
by Convention. Of these the first is that set up by Art. 12, H. C. X., 1907, 
which authorises the seizure by a belligerent of enemy sick or wounded found 
on board neutral hospital ships or merchant ships {z). The second is contained 
in Art. 47 of the Declaration of London, 1909, which provided that any 
individual embodied in the armed forces of the enemy found on board a neutral 
vessel might be made prisoner of war, even though there be no ground for the 
capture of the vessel (a). This right, it will be seen, is confined to persons 
actually “ embodied m the armed forces of the enemy,” and would not extend 
to persons in civil employment, or merely on their way to take up military 
service. Nevertheless it constitutes a serious encroachment on the British 
position (6); although not without some justification from the point of view 
of prineijile and convenience. From the former standpoint it may perhaps 
be justified on the ground that such jicrsons are physically in the power of 
the belligerent and more noxious to him than contraband; and, from the 
latter, on the ground that it will save neutral veissels, and especially large 
passenger steamers, which may have on board individuals bclongmg to the 
armed forces of a belligerent, whose status was possibly unsuspected, from the 
costly inconvenience of being taken before a Prize Court and there detamed 
perhaps for a long period, as might conceivably happen under the customary 
law (c). But it would manifestly be an international delinquency of a serious 
kind for a belligerent to exercise the right except on clear proof of the militarj' 
character of the person seized (c). In January, 1912, during the Turco- 
Italian War, the Manouba, a French mail steamer, was seized by an Italian 
cruiser, whilst on a voyage from Marseilles to Tunis, and sent into Cagliari. 
She had on board at the time a number of Turkish passengers, who claimed 
to be in the service of the Red Crescent but were alleged by the captors to 
be combatant officers then on their way to the theatre of war. On the 
protest of the French Govermnent, the vessel was released and the passengers 
m question handed over to the French Consul, on the understanding that 
inquiry should be made into their true character and that if found to be 
combatants they should be prevented from crossing the Tunisian frontier 
mto Tripoli, whilst the question of compensation for the seizure of the vessel 
was reserved. 

(z) Although Great Britain has ratified the Convention under reserve of the 
Declaration already referred to, pp. 163, 164, supra. 

(а) Supra, p. 508. 

(б) As taken up in the Trent controversy, supra, p. 51.5, and at the Peace 
Conference, supra, p. 164. 

(c) See Pari. Pap. 1909 [Cd. 4554], p. 98. 
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The dispute was submitted under a compromis to the Hague Permanent 
Court of Arbitration. By their award of the 6th of May, 1913, the arbitrators 
found that the Italian naval authorities were justified in exercising the right 
of visit and search, and having sufficient reasons for believing that some 
of the passengers were enemy soldiers were entitled to demand and compel 
their surrender, but they had no right to caiiture the vessel, and force it to 
leave its course, unless for the purpose of arresting the captam for failure to 
comply with such demand; that no demand having been made, the capture 
and conveyance of the ship to Cagliari were illegal. The illegality of the 
capture did not, however, affect the right of the Italian authorities at Cagliari 
to demand and comiiel the surrender of the T’urkish passengers, and to arrest 
them, and ujion refusal of the captain to detain the vessel. The detention 
of the \essel at Cagliari and arrest of the passengers was therefore legal. A 
small indemnity was allowed to France for the losses sustained by the private 
individuals interested in the vessel and its voyage by reason of its illegal 
capture (e). 

(b) Declaration of London, 1914—1916 .—Unneutral Service .—During this 
period of the war of 1914, Arts. 4,'»—47 were applied by the Allies at first 
without modification, but later, m consequence of the action of the German 
Government in removing from the occupied territories of Belgium and France 
all persons liable to military service, Great Britain, in November, 1914, 
declared they would no longer be bound by Art. 47, and would arrest all 
enemy reservists found on board neutral ships. In fact, all persons liable 
to military seivice were seized. This was avowedly by way of reprisal, but 
it gave rise to considerable controversy betw cen the Allies and neutral Pow ers. 
The latter contended that the words “ embodied in the forces of the enemy 
in .\rts 45 and 47 w'ere to be interpreted as persons actually incorporated 
in the armed forces of the enemy. This, no doubt, was the generally accepted 
interpretation. But, apart from the Declaration, it may be ciuestioned 
whether large numbers of persons of military ago returning to their native 
country with the intention of entering its military service arc not “ noxious 
persons,” who may be seized if found on board neutral ships bound to an 
enemy port or even if bound to a neutral port contiguous to the enemy 
territory (/). 

On the 13th of November, 1914, Piepenbrink, a German subject, was 
taken out of the American s.s. Windber by the French cruiser Conde. The 
United States Government protested that Piepenbrink, havnng served in the 
American merchant marine after declaring his intention of becoramg an 
American citizen, was deemed by sect. 2174 of the Revi.sed Statutes to be an 
American citizen and in any case his seizure was without legal justification. 
He was released by the French and British Governments as ” a friendly 
act,” the principle involved not being admitted. In December, 1914, a 
number of Germans and Austrians were taken off several American vessels 
plying between neutral ports by the French cruiser Descartes. Upon protest 

(e) Scott, Hague Court Reports, 341. 

If) Atherley-Jones and Bellot, Commerce in War, 310. 
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by the United States they were released although, had the vessels been bound 
to an enemy port or to a neutral port contiguous to Germany, the seizure, 
says Garner, might have been justifiable. Hyde is of the same opinion (g). 
The following cases illustrate the operation of Arts. 45—47. 

The Zambezi, 1 B. & C. P. C. 358, was a British vessel chartered by its 
owners to a British company with a branch office at Nauru, a German island 
in the Pacific. On the 6th of August, 1914, whilst the Zambezi was lying off 
Nauru, Storch, the company’s agent, was approached by the German 
Government officials and informed that war had broken out between Germany 
and Russia—concealmg the fact that Germany was also at war with Great 
Britain—and that the German Government required a neutral vessel to 
convey a representative with despatches to the German Government at 
Rabaul, another German possession, and induced Storch to sub-charter the 
Zambezi to Rabaul and back. Starting at once with Brauns, the German 
representative on board, on the 12th of August the Zambezi was stopped by 
H.M.S. Encounter. Brauns’ attempt to throw the despatches overboard 
having failed, they were discovered, and the Zambezi was taken into Sydney 
as prize. In condemning the ship and cargo, Cullen, (M., found that the 
master acted under the orders of Storch, and was ignorant of the circum¬ 
stances, and that the owners and charterers were also innocent, but the 
authorities showed that “ if a ship has been turned de facto into an instrument 
of hostility in the service of the enemy Government by the act of the person 
lawfully m cliarge of her, even though such person as well as the owners or 
charterers, are free from moral delinquency, the consequence of condemnation 
attaches.” The carriage of despatches exposes a neutral vessel, under 
Art. 45, to condemnation; still more would it expose a British vessel. See 
The Ionian Ships, Spinks, 212. 

But in the present case, the action of the company’s agent did not stop 
at the mere carnage of an enemy agent and of enemy despatches. There 
was an actual sub-charter to an enemy Government. 

The Snthiod, 3 B. & C. P. C. 574, was a Swedish vessel laden w ith maize 
and bound from Buenos Aires to a port in Denmark. At Pernambuco she 
took on board, with the collusion of the captain, an officer of the German 
merchantman Blacker, who purporting to be a stowaway discovered himself 
when the Svithwd was well out to sea. There was no evidence that he was 
earned at the expense of the German Government, or that he intended to go 
Jo an enemy country. In fact, the first mate of the Blucher betrayed his 
presence on board to the British officials. In ordering restitution of the 
Svithiod, Lord Sumner said that this case could not be placed in the same 
category as the cases where the officers of a belligerent State engage a vessel 
to perform a particular service, or pay for the carriage of particular passengers, 
or where persons, already embodied in the service of the belligerent country, 
are transported upon some purpose of State. The conduct of the captain 
did not appear to their Lordshqis particularly aggravated, but if there is no 
sufficient evidence of an act constituting unneutral service, or a cause of 


(g) Gamer, ii. § 539; Hyde, ii. § 819. See The China, Garner, ii. § 540. 
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condemnation under that or any analogous title, the mere deceptions of the 
captain in themselves would not, either in justice or according to authority, 
be a ground for confiscating a vessel. 

The principal ground of complaint against The Hanametal, 1 B. & C. P. C. 
347, was that a neutral vessel by proceeding to an enemy port, which was 
liable to be, and was subsequently blockaded, with the purpose of taking 
away refugees, was guilty of unneutral service. The Hanametal was an 
American-owned vessel which arrived at Tsing-tao on the 28th of July, 1914. 
On the 5th of August, the officers, three of whom were British, were replaced 
by Oermans, as no officers of a neutral Power could be obtained, and the 
Oerman authorities would not allow British officers to navigate the vessel 
through the channel leading to Tsing-tao, which was mmed. The same 
day she left for Chefoo with a few Chinese coolies as passengers and without 
cargo. On the 7th of August she returned without cargo and on the 9th 
left for Shanghai, again without cargo. On the 20th of August she left 
Shanghai for Tsing-tao again without cargo, when she was captured by 
H.M.S. Triumph. Gompertz, Acting CJ., foupd that upon the evidence 
there was nothing either under Art. 45 (1) or Art. 46 (2), (3), to justify 
condemnation of the vessel. The only direct evidence upon the last voyage— 
the former having been concluded—was that the Hanametal was proceeding 
on a trading voyage m itself perfectly lawful. Other neutral vessels, 
e.g., Japanese, had shortly before this date been removing non-combatants 
from Tsing-tao, and there was nothing to prevent the Hanametal also 
engaging in the traffic. There was no such dmect evidence against her as 
would be required to stamp as illegal an apparently innocent voyage withm 
the ordinary rights of a neutral ship. There was room for suspicion, but 
that was not sufficient. Some positive breach of neutrality must be proved 
before the vessel of a friendly State could bo condemned, and here none had 
been established. It was further held that on the evidence the German 
master was acting in the interests of the neutral owner, who had not surrendered 
the control of the vessel to the belligerent Government. 

The Thor, 1 B. & C. P. C. 229, was a Norwegian steamer chartered by the 
Inter-American Steamship Line and was on the 3rd of August, 1914, laden 
with coal on the point of sailing for a port in Uruguay. Before sailing, 
Weller, an officer in the German Naval Reserve, came on board as super¬ 
cargo with a letter to the captain mfonnmg him that the Thor had been 
re-let to the Hamburg-Amcrika Line and that he was to follow the instructions 
of Weiler. Acting on such instructions, the captain steamed up and down 
a position fifty miles west of Plana Cays, in company with two German 
colliers and one other neutral collier, the Lorenzo (A), chartered by a German 
firm, all clearly waiting for something to coal. Whilst thus engaged and 
350 miles out of her course she was seized by H.M.S. Berwick and brought 
into St. Lucia. In condemning the ship, Coller, C.J., said the English rule 
was that “ A neutral vessel chartered or employed by a belligerent Government 
to carry a cargo on its behalf and acting under the orders or direction of that 


(h) 1 B. & C. P. C. 226. 
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Government or of its officers was liable to condemnation as an enemy ship, 
together with the cargo so carried.” The change made by Art. 46 was not 
altogether happy nor particularly clear. It reads, “ A neutral vessel is liable 
to condemnation ... (2) If she is under the orders or control of an agent 
placed on board by the enemy Government, (3) If she is in the exclusive 
employment of the enemy Government.” It would have been better to say 
“ If she was chartered or employed by the enemy Government or its agent 
for the irarposes of transport or supply.” But the intention of paragraph (3) 
becomes obvious from the official commentary which adds the words “ Such 
IS the position of colliers which accompany a hostile fleet.” It was argued 
that you cannot accompany a hostile fleet if there is no such fleet to accompany , 
but the offence lies rather in the intention of the employment than in its 
fulfilment. Itloreover, the supercargo was placcHl on board by the enemy 
Government or by its agents, the Hamburg-.Ainerika Line. 

The Pontoporos, 1 B. & 0. P. C. 371 (i), a Greek ves.sel chartered b> a 
British firm, sailed on the 5th of September, 1914, from Calcutta with a 
cargo of coal for delivery at Karachi to the North-Western State Railway 
of India. On the 10th of September she was captured by the German cruiser 
Emden for carriage of contraband. The captain and crew' of the Pontoporos 
elected to remain on board and discharge their usual duties in preference to 
going on board the Emden. Until her recapture on the 12th of Oetober, 
by H M.S. Yarmouth, the Pontoporos acted as a collier to the Emden. In 
restoring the ship to the owners. Woodward, Acting J.C.. held that the ship 
did not come within any of the provisions of Art. 46. 'I'he term “ unneutral 
service ” or “ hostile assistance,” under which Arts. 45, 46 and 47 are grouped, 
“ implies some act or acts in violation of neutrality on the part of a neutral 
having authority over the neutral ve.sscl, and the e.Mstence of some con¬ 
tractual relation, such as that of employer and employee, between the 
belligerent and the neutral. No such relation existed in this case. It is 
said that while Art. 45 speaks of knowledge on the part of the owner, charterer, 
or master. Art. 46 omits knowledge, and that therefore knowledge is not 
required on the part of these persons. Yet it is admitted that the offences 
contemplated under Art. 46 are more serious than tho.se under Art. 45. I am 
sati.sfied that the construction put by Mr. Oppenheim upon Art. 46 (vol. ii. 
§ 412), that mens rea is obviously always in existence and therefore always 
presumed to be present is the only reasonable construction of that Article.” 
The ship could not be regarded as an “ entity ” apart from the persons in 
charge of her, so as to render her liable to condemnation. “ It is not the 
ship w’hich takes part in the hostilities, but the people in charge of her; nor 
can the ship herself take orders from or be the employee of any Government. 
The whole Article must be read subject to the general heading ‘ unneutral 
service,’ and in my opinion the master and crew have succeeded in proving 
that this ship never performed any unneutral service, because the relation 
implied by the term ‘ service ’ never existed between either the owners, 
charterers or the master on the one hand or the enemy on the other.” 


(») See supra, p. 287. 
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The Proton, 2 B. & C. P. C. 107, was captured by H.M.S. Kennel in the 
Turkish port of Kiuluk on the Ittth of May, 1915, while engaged in loadmg 
cargo. She was registered at Syra m the name of one Kouremetis, a 
naturalised Greek subject, and was flying the Greek flag. It was alleged 
that she was really owned by the German Government or a German owner, 
Kouremetis being a man of straw who had purchased the vessel with funds 
supplied from Germany and became a naturalised Greek subject for the 
purpose of placing the vessel under the Greek flag. The Crown claimed that, 
if she was a neutral vessel she fell within the provLsions of Art. 46, Kouremetis 
being the agent of the German Government, or alternatively that Kouremetis 
had a trade domicil in Germany and that this fact over-rode the Greek 
character of the vessel (k). It apixiared that the intention of Kouremetis 
to run a cargo of oil to a Turkish port was frustrated by the Italian authorities. 
In condemning the ship under Art. 46 (2) and (3), inasmuch as her nommal 
owner must be considered as an agent placed on board by the enemy 
Government and that she was in reality in its exclusive employment and 
as an enemy ship in fact, Cator, P., held that, assuming that he was bound 
by the flag and the Proton was to be treated as neutral, the owner had been 
guilty of unneutral service in lenduig his name to the enemy, but assuming 
the ship to be in fact a German ship, though appearing on the Greek register, 
the question of the rights and duties of neutrals ceased to be of interest and 
she must bo condemned as an enemy ship. 

The Chrysopolis, Fauchillc, Jurisp. Ital. 163, a Greek vessel laden partly 
with eggs and bound for Hull, was captured on the 10th of December, 1915, 
by the Italian cruiser Orsa and taken in on susiucion of havmg given assistance 
to tw o enemy submarines contrary to .\rts. 45 and 46. It was proved that 
the captain obeyed the order of the commander of the German submarme 
to throw the cases of eggs overboard—which the latter picked up—and 
provisioned the Austrian submarine, but it was held that such acts were not 
the result of jirior agreement but induced by force. Consequently, the ship 
could not be condemned. 

The provisions of the Declaration relating to unneutral service w ere applied 
by the French Prize Court in a number of cases. In The Evangehstria, 
Fauchille, Jurisp. Franc. 281, where it was impossible to determine from the 
ship’s papers whether the vessel was neutral, allied or enemy (she was not 
flying any flag) the vessel was condemned under Art. 46 for supplying petrol 
to enemy submarines. The Frederica, ibid. 287, a Spanish vessel captured 
m October, 1914, was condemned for carrying men who, m the sense of 
Art. 45, were deemed by the laws of their own country to be still embodied 
in the armed forces of the enemy. And, under Art. 24, the men captured on 
board were held to be prisoners of war. The Japanese s.s. Iro-Maru, ibid. 323, 
was condemned, under Art. 45, for a voyage specially undertaken for the 
transport of an agent of an enemy State commissioned to carry communi¬ 
cations in the interest of such State. It was also held that an allied equally 
with a neutral vessel was, with its equipment, liable to condemnation when 


(k) See infra, p. 530. 
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the ship’s papers were thrown overboard or otherw'ise concealed or destroyed. 
The Adelphotis, tbid. 383, a Greek vessel, w'as condemned for attempting to 
carry petrol to enemy submarines. She was captured out of her course m 
a position giving grounds for serious suspicion. Petrol w'as absolute 
contraband. So, too. The Schooner, X., ibid. 433, a neutral vessel without 
name or number, in the service of an enemy Government for military purposes 
and carrying an instructor to the armed forces of the enemy and contraband 
was condemned under Art. 46. And The Leif Qundersen, ibid. 496, a vessel 
condemned under Art. 45 for carrying despatches relating to the war to the 
enemy, although the owner and the master were ignorant of their character. 

Seizure of Despatch Bearers. —The seizure of Colonel Napier and Captain 
Arthur Wilson, carrymg naval and military despatches on a Greek steamer, 
m December, 1914, by a German or Austrian subniarinc near Messina, was 
admitted by the British Government to be quite regular and m accord with 
the authorities {1). 

In 1918, Baron Lowen, the Swedish Minister to the Argentine, transmitted 
cipher messages for Count Luxburg, the German charge d'affaires at Buenos 
Aires. Referring to the people of South America as “ Indians,” Count 
Luxburg wrote, ” as regards their merchantmen 1 recommend either 
compelling them to turn Wk, sinkmg them without leaving any traces, or 
letting them through ” (m). 

Questions arising in connection with the Use of Wireless Telegraphy, —This 
invention, like that of aerial navigation (n), has given rise to a variety of new 
questions in international law, some of which still remain unsolved (o). These 
include: (1) The right of a belligerent to erect and use an installation of this 
kmd on neutral territory (p). This, if at any time open to doubt, is now set 
at rest by Arts. 3 and 4, H. C. V., 1907, which expressly forbid its exercise 
by a belligerent, or its allowance by neutrals. Karly in the war the United 
States Government instituted a strict censorship over the wireless communi¬ 
cation with Germany and prohibited the vessels of all the belligerents 
entering the waters of the United States from using their radio apparatus 
therein. Other neutral Governments adopted similar measures. To have 
allowed the despatch of military information would have constituted the 
neutral country a base of military or naval ojxirations and would have been a 
clear breach of neutrality. The action of the Netherlands Government m 
controlling the wireless station in the Belgian commune of Bar-le-Diic—an 
enclave entirely surrounded by Dutch territory—is open to question (q). 
<2) Whether the use of wireless telegraphy in circumstances similar to those 

(1) For the principal cases, see Atherley-Jones and Bcllot, pp. 79, 304—310; 
Gamer, ii. 545. 

(nt) A. J. I. L. (1918), p. 135. 

(n) As to which see vol. i. 96. 

(o) As to the rules formulated on this subject in 1904 by the Institute of Inter¬ 
national Law, see Annuaire, xxi. 327; Scott, Resolutions of Institute, pp. 164, 184, 
191; Oxford Manual, 1913, Arts. 50, 67. 

(p) As indeed occurred during the Russo-Japanese War; supra, p. 512. 

(q) Livre Orange, 1916, pp. 168—170; Garner, ii. § 560. 
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of the Ilaimun can be accounted as espionage. As already stated, the claim 
to treat the despatch of messages by war correspondents to neutral countries 
for public information as espionage is altogether unwarrantable: Art. 29 (r). 
(3) The liability incurred by the interception at sea of wireless messages sent 
by one belligerent and their communication to the other (s), or by the 
transmission of false messages. Such acts if done by the enemy would, of 
course, be quite legitimate; and, if done openly, could not lawfully be treated 
as espionage (<). If done on a neutral private vessel they would amount 
to " unneutral ” or “ hostile ” service, according to the nature of the employ¬ 
ment, and would then involve the penalties attaching to those forms of service 
respectively. If done on a neutral warship, they would constitute a breach 
of neutral duty, for which reparation and the punishment of the offenders 
might be demanded. (4) The use of wireless telegraphy by a neutral vessel 
for the purpose of communicating with a blockaded jicrt in a matter affecting 
the operations of war, would appear to constitute either a violation of the 
blockade, or an act of “ unneutral ” service, and would in any case be a lawful 
ground for condemnation (w). (5) Fmally, the right of belligerents to prevent 
neutral private vessels, on the high seas, but withui the sphere of belligerent 
operations, from using such apparatus for the conveying of general news. 
So far, no such right is established (a:), but the imposition of restrictions 
similar to those attaching to war correspondence on land would appear to be 
warrantable both by reason of the necessities of the case and in the light of 
existing analogies (y). In effect, this would mean a right to exclude such 
vessels from an area to be defined, although capable of variation by notice, 
except on condition of being licensed and of operating under the direction 
and control of the belligerent granting the licence. 


CAN EYING ON BY NEUTRALS OF A TRADE CLOSED TO 
THEM IN PEACE. 

THE IMMANUEL. 

[2 C. Rob. 186; Scott, 928; Tudor, Leading Cases in Maritime 
Law, 948 (1799).] 

Case.] In 1799, during w'ar between Great Britain and France, the 
Immanuel, a Hamburg ship, was captured by the British whilst on a 
voyage from Hamburg to St. Domingo. She had, how'ever, touched 
in her voyage at Bordeaux, where she sold part of the goods brought 

(r) Supra, p. 512. 

{3) For despite the use of cipher much damaging information may bo gained. 

(<) Supra, p. 612. (m) Supra, p. 135. 

(x) Although in fact exercised by Japan in the case of the Haimun : supra, 
p. 511. 

(y) Supra, pp. 610, 617, and Phillipson, Studies in International Law, 105. 
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from Hamburg and took on board a quantity of other goods for 
St. Domingo. Condemnation of both ship and cargo was sought by 
the captors on the ground that the vessel was in fact carrying on a 
trade between France and one of her colonies. Various questions 
were raised in the course of the case, but the mam issue was whether 
the engaging by neutrals m a direct trade between the enemy country 
and its colonies was to be regarded as illegal and as a ground for 
confiscation. In the result the cargo taken in at Bordeaux was 
condemned; but the vessel, in view of the considerations referred to 
in the judgment, was restored, although subject to loss of freight and 
expenses. 

Judgment.] Lord Stowell stated, m effect, that on the breaking 
out of war neutrals had a right to carry on their accustomed trade, 
except trade to blockaded places or in contraband articles, and subject 
to visit and search. But it was a very different thing for the neutral 
to engage in a trade not previously open to him, to which he had no 
title m time of peace, and which in fact he could obtain in war by 
no other title than the success of one belligerent against the other 
and at the former’s expense. The colonial trade was of such a 
character, it being m general confined to the mother country to which 
the colony belonged; thus affording to the mother country at once a 
market for her own commodities and a supply of those furni.shcd by 
the colony. The other belligerent, moreover, had a right to possess 
himself of such colonies as he could, and a superiority at sea and the 
cutting off of outside supplies helped him greatly to this end. Under 
such circumstances what right had a neutral, who had no existing 
interest in such trade, to step in and prevent the execution of the 
belligerent’s purpose by sending supplies to and exporting products 
from such a colony ? Neutrals had, in fact, no right to intrude into 
a commerce which had been uniformly clo.sed against them, and which 
was now forced open only by the pressure of the war. Moreover, 
even if such trade was legally opened up to neutrals during the war, 
the force of long-established connection would still have the effect of 
preserving it for a long time to the mother country. It was upon 
these and other grounds that an instruction had been issued for the 
purpose of preventing the communication of neutrals with the 
colonies of the enemy; and this was, no doubt, intended to be carried 
into effect on the same footing as the prohibition enforced in the war 
of 1756. The importation by a neutral of the manufactures of the 
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«nemy into his own country and their subsequent export to an enemy 
colony, or the converse of this of colonial products, rested after all 
on a different footing; for in either of such cases the goods became a 
part of the stock of the neutral »oiintry, and only reached the enemy 
subject to proportionable disadvantage It was true that variations 
of commercial policy often occurred in time of jieace, but such measures 
differed from the present in not being undertaken to relieve the 
pressure of war. Hence in the present case, the goods shipped at 
Bordeaux, even though neutral property, must be treated as subject 
to confiscation, as engaged in a direct trade between the enemy country 
and its colony. Nor was there any distinction between an outward 
and a return voyage. But the ship, even though it belonged to the 
same owners as the cargo, would, in view of the fact that the case was 
one where a neutral might more easily misapprehend the extent of his 
rights, and had to act, moreover, without notice of former decisions 
on the subject, be restored subject to a forfeiture of freight and 
expenses (z). 


The British practice with respect to the liability incurred by neutrals who 
engage in time of war in a trade closed to them m time of peace, has varied 
somewhat both in the attitude taken up by the flov'ernment (n) and the 
decisions of the Courts. Broadly, there are three forms of restriction: 
(1) The first is commonly known as “ the rule of the war of 1756,” although 
really older, beuig applied in The Ceres, Marsden, Law and f'ustom of the 
Sea, 11. 436. During that war, France, finding herself unable by reason of 
British maritime superiority to mamtain her trade with her colonies, hitherto 
exclusively confined to French subj'ect.s. and vessels, allowed the Dutch, who 
were then neutral, to carry on that trade under special licence, other neutrals 
being excluded. In these circumstances the British (Jov'ernment maintained 
—and the Courts affirmed this view—that such a trade was illegal; with the 
result that Dutch vessels so employed were seized and condemned, together 
with their cargoes, on the ground that they had virtually become incorporated 
in the mercantile marine of the enemy (b). The Courts here proceeded on 

(z) The illegality of such voyages was subsequently held by the Lords of Appeal 
to attach as strongly to the ship as to the cargo: see The Jone/e Thomas, 3 C. Rob. 
233, n. An enumeration of the leading cases on this subject from Pritchard’s 
Admiralty Digest will be found in Phill. in. 385, and an analysis of them in Halleck, 
11. 304, n. 

(а) In the instructions issued to the naval forces. 

(б) See Wheaton (Dana), 663 et seq., Halleck, ii. 301 el seq.; Berens v. Rucker, 
1 W. Bl. 313; Brymer v. Atkins, 1 H. Bl. 165; and, for an attempt to extend the 
restriction which was overruled by the Lords of Appeal, The Good Christian, 
Burrell, 216. 
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the principle that where neutrals in time of war by special indulgence engage 
in a purely national commerce from which they were previously excluded 
they necessarily become impressed with a hostile character. This rule 
appears to be perfectly legitimate in principle, and might rightly be enforced 
under similar conditions if these should recur (c). The rule was not, 
how ever, enforced in the war with France which broke out in 1778; apparently 
on the ground that France had previously opened up her trade with the 
West Indian colonies to all neutrals; although this appears to have been done 
only in anticipation of the war, and although the monopoly was m fact 
re-establishc<l after the war had come to an end (d). 

(2) In 1793 this restriction was carried somewhat further. During that 
war France again opened up her colonial trade, but on this occasion to all 
neutrals without distinction and without special licence. Great Britain, 
nevertheless, maintained that where any trade which was previously a 
national monopoly was thrown open by a belligerent under pressure of the 
war, neutrals by engaging in it virtually intervened in the war in aid of one 
belligerent and to the prejudice of the other, so as to render their vessels and 
property embarked in such trade liable to capture and confiscation. This 
rule, which is sometimes designated “ the rule of 1793,” was enforced 
throughout the Revolutionary w'ars. It was, m its extended form, applied 
to a participation by neutrals both in a previously exclusive colonial trade, 
for the reasons given in the judgment already referred to (e); and in a 
previously exclusive coasting trade, on the ground of “ the effective 
accommodation” which the carrymg on of .such a trade, during his own 
disability, afforded to the enemy (/). Kven as thus extended, the rule, 
although the .subject of much controversy, appears to be legitimate m 
principle; for the reason that neutrals, by engaging m what was previously 
purely national trade thrown ojKm only by reason of belligerent pressure, 
and by carrying on in fact for one belligerent a trade which he can no longer 
carry on for himself, relieve him against the consequences of war and thus 
identify themselves with him in interest (i/). Within these limits, and 
confined to a direct colonial trade or a genuine coasting trade (A), the rule 
has the approval of a considerable body of juristic opinion (i). Nevertheless, 
even within these limits its international validity is not unquestioned; whilst 

(c) Infra, p. .529. 

{d) The circumstances of this relaxation are referred to in tlie judgment in the 
case of The Emanuel, 1 C. Rob. 296; Scott, 926. 

(c) See The Immanuel, 2 C. Rob. 186, p. .525, supra. 

(/) The Emanuel, supra, The Welvaart, 1 C. Rob. 122; The Johanna Tholen, 
6 C. Rob. 72, although here false papers were used. 

(g) But see Westlake, ii. 254. 

(h) That IS, a carrying of belligerent goods between belligerent ports, as distinct 
from a carrymg of neutral goods to two or more belligerent ports in succession. 

(t) Both British and American, and to a smaller extent Continental, see Hall, 
§ 234, n. Wheaton (Dana), 666, appears to oppose any extension beyond the' 
ongmal limits. The opinion of Story, J., in its favour is cited m Halleck, ii. 308. 
On the question of practice, see infra, p. 529. 
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even iiiulor the Bntisli practice it is not invariably enforced (k). As to tli»> 
colonial trade, indeed, the question has lost iinieh of its inniortanee, by reason 
of the fact that the colonial tiade has now been lar*<ely, although not 
iiniversallv (/), oix'iied uj) to foreigneis b\ States having colonial possessions. 
Mut in the coasting trade, this, althougii now o|M‘ned up by (heat Britain (»/), 
IS still maintained as an exclusive tiade b\ othei States (n); and here the 
question of the international validity of the rule may still present itself for 
decision. Its extension by the 'diK trine of continuous voyages” w'lll be 
dealt with liereafter (o). 

(3) Finally, it should be obsei ved that, toi a short time (p), similar 
restrictions weie applied by (Jreat Britain to the cairying on by lusitrals of a 
trade between their own rountrv and an enemy colorn, and also of a trade 
between ])oit.s of the enem\ countiy even though with a laigo brought from 
a neutral couiiti v (f/). But such resti letions weie admitted to have been 
irregulai (r) 


(iENKRai. .Notes. Jiiyfit uf St-uhalfi to enyaqe in a Tiiulr dosid to Ihetn in 
rpou 'I'he question of the general validity of the lule precluding neutrals 
from engaging in a tiade i losisl to them in peace but oixmed to them on oi 
after the outbreak of war, may still aii.se with respect to the coasting trade, 
wliiih is even now ofU*n reserved to nationals, and the colonial trade, which 
IS occasionally so re.servcd (.s). Nor does its validity appear to be affectcxl 
by .\rt 2 ot the Declaration of Paris(/); toi, if the rule is otherwise well- 
founded, it can scarcely be claimed that the protection of the neutral flag 
extends either to ves-scls which have really forfeited then claim to the neutral 
character by identifying themselves with the enemy (u), or to goods found 
thereon which are engaged m .in unlawful traftie (x) .\t the Naval Conference, 

{k) The British .Vlamial of Naval Fri/.e Law, 1888, expie.ssly directed that the 
rule prohibiting neutral vessels from engaging m a trade closed to them m time of 
peace should not be enforced except under special instructions: see Art. 141, 
which also states that its operation would be niterfensl with by Art. 2 of the 
Declaration of Pans, a.s to which see infra. 

(/) So, trade between the United States and hei over-sea tleix-ndeneies is confined 
to national vessels, whilst a similar reservation is made by France in the trade 
Ix-twwn French and Algerian ports, and by Kussia in that between her Baltic 
ports and Vladivostock. 

(m) 17 & 18 Viet. c. 5, and now 39 & 40 Viit c 30, ss. 140, 141. 

(a) As by the United States. 

(o) The Willuun, 5 C. Rob. 386, infra, p. 530. 

(p) By instructions issued soon after the comiiieiieeniont of the war of 1793, 
but afterwards relaxed by the instructions of 1794 and 1798: see Hallcck, ii. 30.3 

(q) As distinct from a carrying of enemy goods lictween enemy {xirts. 

(r) .See Flu II iii. 383. 

(s) Supra. 

\t) Although this IS sometimes eontended. see supm, Woolsey, 349, 
Westlake, ii. 255 

(tt) Any more than it would extend to neutral vessels engaging m hostile service, 
supra, p. 517. 

(x) Sec The Krstein, 2 Dali. 34; Scott, 880, supra, p. 440. 


P.C. 


34 
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190S lOOJt, it was prcijMisi'd that neutral vessels engaging with the sanction 
of the eneni,\ (iovernment in a trade opened to them after or within tw^o 
months heloie the outbreak of war, should he liable to be treated as enemy 
\essels. hut it was not luiind possible to reach any agicement on the subject, 
and by Ait. .'iT the question of liability in such cases was expressly declared 
to be outside the seoix* ol the iiiovisions of the Declaration dealing with enemy 
character (if) The question therefore remains an <ipen one. On the one 
hand, the validity of the rule may be supported on the grounds that for 
neutrals to engage m what was formerly a national and exclusive traffic, 
opened up onli under the pressure of war, is either an intervention in aid of 
that belligerent, or at any rate an incorporation of the vessels so engaged m 
the mercantile marine of the belligerents; that if neutrals have acquiesced 
in then ow n exclusion from such trade by one belligerent in time of peace 
theii I'xclusion b\ the other belligerent in time of war leaves them in no 
worse position, and that the rule itself, although questioned by some, has the 
support of a large body of juristic opinion ( 2 ) and the sanction of a prepotent 
practice («), On the other hand, it is said that neutrals by engaging m such 
a trade do not prepidice the other belligerent’s military operations, which is 
the onl,\ true ground of restriction (6); that neutrals are not cither privy to 
or responsible foi the reasons which may actuate the belligerent in throwing 
ofien w hat was previously a national and exclusive trade; and that in engaging 
in what was previously a reserved trade, neutrals merely carry to and from 
ports which ari' already open to them for other purposes (c) 


THE ■ nOCr/flNE OF CONTIXUOUE VOYAOE' 

( 1 ) AS APPLIED TO PROHIBITED TRADE 

THE WILLIAM 

|.>(' Rob :»8.5. Scott, 982 (180ti).l 

Case.] In 1800. during w.ii between Great Britain and Spain, the 
William, a neutral vc,s.sel under the American flag, shipped at La 
Guayra. a Spanish colonial yiort, a cargo of cocoa, the property of hei 
owners, ivhich wa.s cairied to Marblehead in the United States The.re 
the caigo was landed, entered at the eihstonis hou.se, and a bond given 


(If) Rarl. I’ap. 1909 [Cd +554J, p 60 

( 2 ) Including that of \ attcl (111 c 7, s 111), who limits the neutral right to a 
I ontinuance ot then cutlomary tradt See also p. .)28, n. (/), supra. 

(а) As a rule long enforced by Great Britain, and at present accepted by three 
leading maritime Powers, including Germanv see Pari Pap. 1909 I Cd 4655], p. 2; 
The MonUiro, 2 R & .1. P C. 409 

(б) But see pp ;!42. 443, ;n/pra (c) Hall,); 234, Westlake, 11 2.55 
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for the payment, of dutie.s, whilst some slight repaiis weie also etfected. 
Thereafter the vessel took on hoard the greater part of her former cargo, 
with some additions, and sailed for Bilbao, in Spam In tin; course 
of th(‘ voyage she was captured by the British, and sent in for adjudi¬ 
cation on tin' gionnd of lieing engaged in a direct trade between Sjiain 
and her colonies, in violation of the rule of wai of 1756 (d) fri the 
Court below the ship and some part of the cargo were restored, but the 
cargo from La Guayra was, after further proof on the (piestiou of 
genuine impoitation, condemned. On appeal this decree was confii nied 
by the Lords Commissioners of Appeal in Prize Cases 

Judgment.] Sii \V Grant observed that the question foi decision 
was whether the caigo shipped at La Guayra was to be considered as 
proceeding directly from that port to Spain, within the meaning of the 
Instructions, which prohibited a direct trade between a hostile colony 
and its mothei country (e) The mere touching at a neutral poit 
and th(' unloading of the cargo there, even though accompanied liy 
the payment of duties, did not necessarily amount to the tenmnation 
of one voyage and the commencement of another; for such a ])roce(>ding 
might be wholly unconnected with any purpose of importation into 
the place where it occurred ft might, indeeil, be done for the very 
puipose of making it ap])ear that the voyage had begun at some otliei 
place than that of the original loading. In such a case the real voyage 
would still lie from the, place of the original shipment, notwithstanding 
the attempt to give it an appearance of having begun from a different 
place. The real test was whether there was a genuine importation 
into the neutral country In the present case it appeared that, 
although a sum of $1,23!) had been paid or secured as duties of customs, 
a refund of $1,211 had been obtained on re.shipment, and also that the 
owners had neither t ried nor ineaiit to .sell the cargo in question in the 
American market Noi would the continuity of the voyage have 
been broken even if there liad been, as was alleged, an original intention 
to sell at Marblehead, if this jiurpose had in fact been subsequently 
abandoned; for an intention to import was far from being equivalent 
to an importation. An examination of the cases (/) .served to show 
that the payment of dutie.s had never been adopted as an absolute 

{d) tiupm, p. 527. 

(e) Supra, p. 527. 

(/) CasoB touching on the payment of fluty as a test of hotid fide importation; 
including the Kitser, the Pollv, the Mercury, the Ragle, and the Freeport. 

34(2) 
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test of genuine importation; and that the payment of a .slight duty, 
a.s in the present case, would not tend to establish the Imia fides of <iu 
importation in the same degree as the payment of a heavy diit\'. For 
these reasons the .sentence of condemnation must be affirmed. 


'I'he “doetiine ot (ontinuous voyaf^e ” consists in tieatmg an adventure 
wliioli involve.s the eairiagc of goods in the first instanee to a neutr.il jiort 
and thence to some ulterioi and hostile destination, as being for certain 
puiposes, onij' one tians|X)rtation, with all the consequences which would 
attach if the neutral ^xirt had not been interpo.sed (</) 'this iloctrine was 
first applied by tJie British Courts to eases of prohibited trade, and especially 
to trade proliibited undei the rule of the war of IT.ifi The etlect of the 
British mstiuctions (h) being to prohibit any tratle direit iietweeii the enemy 
colonics and mother eountrj, neutials sought to evade this lestnction by 
touching at a neutral jKirt and there landing camo and p,i,\ing or purisiitinii: 
to jiay due.s, .subsequently reshipping the original <aig<i, often with some 
addition.s, and thereafter proceeding to some destination m the enemy 
country In such circumstances, howevei, the Biitish t'ourts held that the- 
voyage must be treated as a continuous one, only tolourablv inteiiupti'd* 
and that the iienalty would take effi-ct But this was not held to a})plv 
wdiere it could be shown that then' had bt'cn a genuine importation of the 
gcxids into the neutial country, even though a jiart of the same goods might 
have been earned by tlie .ship on hei subsequent voyage (i). In .such ease's, 
therc'fore, the ciucial question was whether there' had been a genuinO 
submission of the goods to the neutral market. It is material to notict'^ 
however, that according to the e-arlier decisions the dextnne was only held 
to apply whc're the second stage of the journey hail bc'en enterc'd on, .ind 
where the carnage was continued by the same ship (k)\ conditions not observed 
in the later applications of this doctrine. ' 

A similar rule was also appliexl to cases of tiadmg with the enemy. So. in 
the case of Thr Jemge Pietfr, -t C. Rob. 79, it was held, under the rule 
jirohibiting trade with the enemy, that British geaxls consigned immediately 
to a neutral port but intended to be foiwarded thence to an enemy' jxirt were 
liable to condemnation, such trading bemg equally illegal, even though 
eircujtou.s. Here, however, the principle is elitfeient. 'I'he ele.stiiiation of 
the cargo to the enemy country is not an essential ingredient for condemnation 
See also The Mashona, 10 Cape 'I'lnies L. R. 163; The Matrhle.\ti, 1 Hagg 97. 
and The Ehzn Ann, ilnd. 2;>7. 

(g) See Bari. Pap. 1909 [Cel 45o4J, pp 7, 8 

\h) Those referred to in the principal case were issued in 17!(:t: .see ji. .>28, nuptn. 

(?.) The Polly, 2 C. Rob. 361, The Maria, 5 C. Rob. ,365. 

{k) Save in the case of The Thomyris, Edw. 17, where it was held that a trans¬ 
portation of goeids from one enemy port to another, in l ontravention of an Orelcr 
in Council of 1807, was not broken by a sale and transhipment, which was in fact 
colhisiv'c, at a neutral port. 
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(n) AS \PPC1ED TO BREACH OF BLOCKADE 

THE SPRINGBOK. 

Wall. 1, Moons lot Aib u. .TiliS (IHO'l). | 

Case.J Durixo the Ameiican civil wai, the Spniujljok, a Bnti.sh 
vessel, was on a voyaffe from London to Na.ssaii. witli a caif^o of goods 
consisting ])artly of contraband. liefoK* arriving at Nassau she was 
ca])tiired by ,i United States cruisei and sent iii foi adjudication, on 
the ground of having intended a violation of the blockade of the coasts 
of the Confederacy. In the Distnct Court both ves.sel and cargo were 
condemned, but on ajija'al to the Supreme Court the decioe of con¬ 
demnation was reveised as to the vessel, although confiimed as to 
the cargo 

Judgment.) The judgment of the Sujueme ('ourt was deliveied 
by the (Uiiet Justice With re.sjtect to the shij), it was oliserved that 
the Coiiit had already laid down in the ca.se of The Benmuhi, .3 Wall 
514, that where goods ultimately destined for a belligerent jioit were 
being conveyed between two neutral ports by a neutial sliiji. undei 
a charter made in good faith for that voyage, and without any 
fraudulent connection of the owneis with the ultmioi destination of 
the goods, the shi}), although liable to seizuie with a view to the 
confiscation of the goods, was not herself liable to eondemn.ition In 
the ojiinioii of the Court the ca.se of the Bpnuglwk fairly came within 
this iiile, her papers being regular and genuine, and the owners neutral 
and having no interest m the cargo or jiroved knowledge of the 
destination of the gooils With lespoct to the cargo, liovvever, it 
a])|)eared that no consignees were named and that it was made 
deliverable to order Moreover, the nature of the contents of more 
than two-thirds of the packages on board had been concealed. A 
small jiart of the c.irgo consisted of arms and munitions of war ; another 
part of articles useful alike in peace or wai, wliil.st the lest, although 
innocent, belonged to the .same owners But whether contraband oi 
not it was liable if destined for a blockaded jiort It was evident 
from the ship's pajiers and other documentary evidence that the cargo 
was not intended for Nas.sau, but was intended to be transhipped 
there; whilst, in view of the evidence, the Court enteitamed no doubt 
that the cargo was intended to be carried on in violation of the blockade 
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of the poits of the u'l)H State.s, and tiiat if iiad la'on shipped with 
thiit inf.-ntion Tin' \oyago was therefore, both in law and according 
to file iiitenf of (lie paities, hut one voyage -from Loiidoii to the 
blockaded poifs- ami the cargo was liable to be captured during any 
pint of that \oyage Forthe.se reason.s the condemnation would be 
reveiM'd with re.sjiect to the .ship, although without costs or damages; 
Imt attiiimsl wnth ri'spect to the caigo 

Award of Commission.) This ilecisioii, although not the subject of 
an)’ otHcial juotest (f), gave rise to much dissatisfaction, provoking, 
indeed, a lemaikable expression of ciiticism ami jirotest on the part 
lioth of foreign and British jurists (/«). At a later time, also, it formed 
the subject of a claim before the Britisli and American Claims 
<!ommission (a) A claim, however, for the value of the cargo, with 
costs and damages, was iinaiiimously rejected, but a claim for lo.s.ses 
.inking out of the detention of the ship, with costs and expen.ses, was 
allowed, and an a waul of $5,065 made in re.sjiecf thereof (o) 


(It ,dl I lie ia.se.s decaksl by the United States (Joints in relation to the 
' diK’ti me ot 1 ‘ontinuou.s voyage ” (p) that of tlie Springbok has probably been 
most w idel\ diseiissed and criticised (q) And although the decision itself 
lannot, luiMiig legard to the eirciinistaiices under whuh it was given (r) and 
its kick of preciseness (s), be said to have any claim to authority, yet it .serves 
to illustiate the extreme |X)mt to whieli that doctrine was once carried and 
its relative position under the existing law. 

Dm mg tlie Ameiitan civil wai a considerable tiattie, both m blockade- 
1 milling and contraband, was carrusl on by British v’cssels. 'I’hese vessels 
•sailed ill the first instance for Xas.sau. or some other neutral port in the 
\ i( init\ of the coasts of the Southern (Vmfederacy (t). and tlu'ro either made a 


(/) liuleeci, it was alteiwaids stated m answer to a {letition of the eaigo-owners 
that H M (Jovernment would not be justified in making any claim for corapen.sation 

( m) See the opinion of the Maritime Prize Commission nominated by the Institute 
of Jiiternational Law, cited in Moore, Digest, vii. 731; the opinion of Bluntschli, 
rhid. 733, and the opinions of Evarts and Twiss in Baty’s Prize T.aw and 
(’ontiiuioUiS Voyage. 

(h) Appointcfl under the Treaty of 1871, supra, p. 382. 

(o) Appai'cntly in lespeet ol the detention of the vessel from the time of the 
lUfTce of the District C'omt to her final discharge. 

(p) Supia, p .5;i2. 

((/) For a Hummaiy of eiituisms, see Moore, Digest, vii. ^ 1261. 

(r) It was the decision of a bare majority and against tho opinion of tlie inonilxir.s 
ot the Court who were most skilled in this branch of tho law. 

(«) It doe.s not, for instanee, even designate the port where blockade was to be 
violated. 

(/) Sueh as Cardena.s or Matamoras. 
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new start for a Contedeiate port, or else Uanslupixid their cargoes with a 
view to their being earned on by other vessels, seeking in this way to secure 
nniinimty, at any rate during the voyage from the port of shipment to the 
neutral port It was m these eueumstanees that the United States Couit-> 
applied the dixtrine in question to eases ot blixkade and contraband, holding 
that if goods of any kind were intended to be carried on to a blockaded jiort, 
whetlier by the same or by any othei vessel, or if goods ot a (.ontraband 
character were intended to lx? sent on to the rebel territoi \. whether by the 
same or by any other instrument of tiansport. they were subject to seizaire 
and condemnation; and that condeinnation would, moivover, extend also to 
the \essel m eases where privity could be shown oi reasonably presumed on 
the part of the owners (u). Some applieations of this doctrine, although 
no^el at the time, appear, from our present standjioint, to have been 
legitimate, but others were quite- indefensible, whilst thioughout both law 
ami facts appe-ar to have been stiained against British owners (a-). 

In thc-se decisions questions of blockade-running and contraband carnage 
aie largely intermingled. The decision in the Sprtngbok was, as we have 
seen, generally reprobated, and—apart altogethei tioiii the provisions 
ombcxlied in the Ueclaratioii of London (y) —would not be followed by the 
British Courts ( 2 ) or, seemingly, even by those of the Unitc-d States (a). 
Hence we may take it that in oases of blockade, even under the customary 
law, no ship on a genuine destination to a neutral 01 open jwrt would now 
be condemned under the “doctrine of continuou.s voyage", and, further, 
that no cargo on board hei would now be held liable iindei the ' doctrine of 
continuous tiansport," for the reason that hhx-kade is esseiitiallv a question 
of tlie ship, and not of the cargo except eonneetecl with the ship (6). 
Nevertheless, it would still be open to a cnptoi to show that the ostensible 
destination of a vessel to a neutral or open jmit was not genuine, and that 
hei actual destination was to .i bloekadcsl poit (<), 

(«) The prineipal casc-s me '/'/ic brnniulti, ,1 Wail 51.5. Thi Sttpln ii Hurl, 
5 Wall. .559, Scott, 985. Tht Spnnybok, 5 W'all, I, and T/ie PHtthoff, 5 Wall. 28 

(x) As was, indeed, later admitted, see th«- remark' ot Nelson, .1 , m 187:5, 
quoted by Hall. § 247 

(y) See Art. 19, p. 540, »«ym. 

( 2 ) There is some authority in Buglish law to the etUvt that where a cessel 
immc-diately destined for an open port is siiowii to be ultimately dostmed for a 
blockaded port, she will be treated as having an illegal destination throughout the 
voyage, unless this is shown to have bex-u abandoned, but there is no direct 
decision to tins effect, and the alleged rule- has now bec-u offioiallv' ivpudiatcd; see 
Pari. Pap. 1909 [Cd. 45.54], p. 8. 

(tt) See Moore, Digest, vii. 729. 

(b) See Tht Jonge Pieter, 4 C Rob 7tt. The .5 U. Hob 2tt7. The 

4 i:. Rob. 65. 

{<•,) See Manual of Naval Prize Law, Vit 1:51 
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(m) AS APPLIKD TO ('ONTKABAND 

THE PETERHOFF. 

p 477, S(otl, 80, Mooio, DiRost Intel. Lau. vii. >! 1260 (1861 


Diirinj; the Ameiiean civil wai, the "(kK-tiiiie ot eoiitimioii.s vo^a-je oi, 
as it IS sometimes termed in this eoimection. the “ docdrme of eontimioiis 
tianspoi't " {(/)—was applieil also to the carnage of eoiitrahaiul. In the case 
of The Stephen Hart, 3 Wall. o,*)!). a Iliitish vessel carrying eontiabaiid, hut 
bound for the neutral port of Cardenas, was eondeinnwl. together with lun- 
cargo, on the ground that the eontiaband was intended to be eaiiied on to 
enemy terntoiy either by the same or by some other vessel In the ease of 
The Bermuda, 3W’all.514, a British yessel bound foi Nassau with contraband 
was similarly treated (e). But the most authentic e.viKisition of the doctrine 
IS probably that of the PeterhoJJ. This (iroeceded solely on the cpiestion of 
contraband, and decided that goods m the iiatinc of contraband, whethei 
“ absolute ” oi “ conditional,” even though immediately IkhiiuI for a ueutial 
port, were subject to capture and comh-nniation if it could be shown, in the 
former case, that they wcie intended to be carried on, even though by a 
different method of transport or oycilami, to the <>nem_y territory , or, in the 
latter, that they were to be so tiansjKirted on an ultimate destination for 
naval or military use {/) 

In the British Courts theie is no leported case, prior to the wai of 11114, in 
which the ” dcx-tririe of continuous yoyage” is apphcal m specific terms to 
the carriage of eontiaband. In Hohlm v Henning, 34 L. .1. C P. 117- an 
action on a policy of insurance on a part of the cargo of the Peterhoff in which 
the issue was yvhether such cargo was to be regarded as eontiaband carried 
yvithout the knowledge of the insurei and in derogation of the policy--it was 
held in effect that gcxids consigned to a neutral jiort, even though of a 
character likely to be of use in yvai, and even though the owner might have 
expected that they would be sent on to belligerent territory (g), could not, 
on an allegation of mental proce.ss only, be regarded as contraband. But in 
<he subsequent case of Seymour v. The fjyndon and Provincial Marine 
•ance Association, 41 L. J. P. 193; 42 ibid. Ill, n.—which yyas also 
n action on a policy of insurance on a part of the cargo of the Peterhojf, 
Ithough in this ca.se the policy was subject to an express warranty agam.st 

itiaband- it was held that in the circumstances of the ease the goods 

(d) See Ojipciihcuu, ii. § 400. 

(e) In both these cases, howcvci, the Point proceeded also on the ground of the 
goods being enemy propeity and on the ground of a presumed intention to break 
bloekade. 

(/) Supra, p. 480. 

(g) So long as he was not a jmity to any actual arrangements for that purpose; 
the question of liability in this case being left open. 
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must bp I'cnarded as contraband, and the policy as invalidated by their 
shipment With respect to ofticial practice, the d<K-trine of continuous 
Voya)i;e m its application to lontraband was not recognised bv the Admiralty 
Manual of Naval Prize Law. But against this, the fact that no jirotest was 
made b\ the British (iovernment again.st the American decisions, and the 
attitude subsequently taken up by it in the Bundfisrath controversy, show 
that this doctrine was offieiallj accepted (h). 


CONTROVERSY BETWEEN GREAT BRITAIN AND GERMANY 
WITH RESPECT TO THE BUNDESRATH AND OTHER 
VESSELS. 

[P.irl I’ap. 1905 [t’d. 2348], Moore, Dige-t Inter. Law, vu. ^ 1202 (1899.)] 

Case.] In December, 1899, duiTiig the South .\fncan svai. the 
Hmidesrath, a German niuil steamer, whilst on a voyage to Ijorenzo 
Marques, in Delagoa Bay, was arrested by a British cruiser, and brought 
into Durlian on suspicion of carrying contraband ultimately destined 
for the enemy terntoiy. She also had on board a numbei of Dutch, 
Geiman, and Austrian ]mssengers who were believed to lu- olhcers 
and intending combatants. On application to the Prize Court her 
mails were released and sent on by another vessel. After search no 
contraliand was found, and both ve.ssel and cargo were discharged 
after a detention of .some twenty-one days In January, 1900. the 
Herzo;!, another German .steamer, bound for the same port, was 
arrested and brought into Durban on a similar charge. She, too, had 
amongst her pa.s8engers a number of Dutch and German medical and 
oth(*r otticers and nur.se.s. The British Government, liowever, ordered 
her to be relea.sed unle.ss it was found that she had on board guns or 
ammunition or provisions ‘‘destined for the enemy Go\ernment and 
intentled for or specially adapted for the use of tioops. " The \essel 
was released after three days’ detention. About the same time the 
General, another German steamer, was detained at Aden on a similar 
charge: liut, after an exhaustive .search, involving the removal of a 
laige pait of her cargo, this ve.s.sel also was relea.sed, after six days’ 
detention 

Controversy.] The German Government had meanwhile entered its 
protest agaiiist these .seizures; basing this in part on the assurance 

(ft) Sec Art. 72; and p. 538, nifrn. 
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that no contraband w.i.s carried (i), and in part on freedom of trade 
l)etween neutrals (A) Upon the release of the vessels the British 
Uovernment, after expressing its regret for what ha<l occurred, admitted 
in principle its obligation to make compensation, and offered to submit 
the question to arbitration should an agreement by other means be 
found impracticable. It also issued instructions to prevent the stopping 
and searching of vessels at Aden or at any point equally oi moie 
distant from the .seat of wai Finally, it agreed provisionally, and 
until other arrangements should be made, that (ferman mail steamers 
.should not be searched “ on suspicion only. ” 

In the .subsequent discussion with reference to the legality of the.se 
proceedings, the Ueiman Government contended, in effect, that the 
arrest of the vessels was altogether unjustifiable for the reason that, 
no matter what might have been on board, “ there could be no question 
of contraband of war," since, according to recognised principles of 
j' international law, there cannot be contraband of war in trade between 
' neutral ports. This had been recognised by the British Government 
itself in its piotest against the decision in the ca.se of the Springbok, 
and was also recognised in the Admiralty Manual of Naval Prize Law; 
Art 72 In reply, the British Government pointed out that the 
Springbok decision had not been the subject of any official prote.st on 
its part(i), that the directions contained in the Manual, although 
.sufficient for wars waged in the jiast, were quite inapplicable to the 
j war then proceeding with an inland State who.se only communication 
I with till* sea was over a tew miles of railway to a neutral port; that 
^ the regulation referred to—viz, "that the destination of the ves.sel 
IS conclusive as to the destination of the goods on board ’ -could not 
apply to contraband of war, if .such contraband was at the time of 
seizine intended to be delivered to an agent of the enemy at a neutral 
])ort, or was m fact de.stined for the enemy’s country, and finally, that 
(he true view was believed to be as .stated by Bluntschli, that " if 
ship OI goods are sent to the de.stination of a neutral port only the 
better to come to the aid ol the enemy, these will be contraband of 
war, and confiscation will be ju.stified ” {m). An arrangement was 
reached, and compensation paid for the detention of the ves.sehs (a). 

(t) As HI the ease of the Bundesrath. 

( l) Hwpra, p. 634. 

(m) Droit Inter. Codifie, ed. 1874, 81 :f. 

(a) Sec I.,. Q R. xvii. 12; xvii. 193 


(k) As la the ease of tlic (Utieral. 
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This case not only marks the ofiicial acceptamc ot the ‘ doctrine of 
•continuous voyai;;e ” in relation to contraband by (ireat Britain, but also 
illustrates tlie conflict of opinion and practice prevailing; under the customary 
law. Incidentally also it illustrates .several other points, such as the non- 
exernption of mail steamers from visit and search except as a matter of i(race 
or arrangement, the voluntary limitation by a belligerent of the area of visit 
and search, and the liability of a belligerent to make com[X‘nsation for arie.sts 
made without iea.sonablc cause (o). On the main Ls.sue, the British contention 
as to the application of the doctrine in question to absolute contraband 
generally, and to conditional contraband in the sjiecial circumstances of the 
war, appears to be borne out by the Agreement subseqiumtlv reached bv the 
Naval Conference of 1908—1909 ( p). 

The “doctrine of continuous voyage," although commonly repiobatcd by 
Kuropean publicists, was nevertheless approved, in its application to contra¬ 
band, by some (’ontiiuTital writers of authority (g); and occasionally applies! 
ui jiractice. So, in lHo4, during war between France and Russia, the Frau 
Houwina, a Hanoverian ship, which had been captured by a French cruiser 
whilst on a voyage from Lisbon to Hamburg with a cargo of saltiietre, was 
condemned by the Fiench Courts, on the ground that the cargo was contraband 
and was really intended to lie transported to Russian territory (r) The 
sloctrine was, again, judiciallj adopted by the Italian Prize Courts in the 
case of the Dwhayck, a Dutch vessel captured by an Italian ciuiser in 1890, 
durmg war between Italy and .Vbyssiiiia, and sent in for adjudication on the 
ground of carriing i-ontraband It apjieared that the ves.sel had on board 
at the time a cargo of arms and ammunition, which .ilthough imniedi.iteh 
procmlmg to Djiboutil. a neutral jKirt, was leallv intended to lx“ earned 
thence into .Vbyssinia foi the use of the armed forces of the enem\. In these 
eircumstanccs the Italian (kmrt pronounced both vessel and cargo to be 
liable to condemnation; although it refrained from jiassing such sentence 
on the ground that jx'ace had meanwhile lieen restored (a). Durum the 
Russo-Japanese War no deeisioii apjiears to have been given undci this 
doctrine (<). tSucli apjK-ars to have been the position occupied b\ this 
doctrine under the cu.stomai_\ law prioi to the Declaration of Ixmdon. 

(o) Although in two of the cases, at any rate, th< le m-ciii-, to have Us-ii reasonable 
ground for suspicion. 

(p) See p. 540, »n/ra. 

(q) See Oppenhoiin, ii. § 403. 

(r) Calvo, V. 5 2767; Scott, 995. Amongst the fait.s relied on was the proof of 
an extensive trade in contraband between Hamburg and Riga; Dpjienheini, 
.1. § 401. 

(a) This being, however, only a.s of grace, and not as of right- sec Dpjienheiui, 
ii. § 436. In Buys v The. Royal Exchange Aasuiance Corporation, [1897] 2 Q. B. 1:15, 
it was held, m an action on a policy of insurance on this vessel, which covered 
war risks, that the release of the vessel after action brought did not disentitle the 
assured to recover as for a total loss, on a prior notice of abandonment. See 
J. 1). I. P. xxiv. 268; L. Q. R. xvi. 12 and 193 

(() Although raised, somewhat inappropriately, in the case of The Stahan, 
2 R. & J. P. P. 174; this being really a ease of an abandoned intention to break 
blockade. 
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General Notes. — The Boctnne of Co7itmvovs Voi/eige": (i) uppheJ 
to Cases of Prohibited Ttade. —Although the “ d(K-trine of contimious voyage ” 
had been affirmed in certain cases by the Declaration of Ijondon, its applu ation 
in other cases was still left to the operation of the earlier law. There were, 
as we have .seen, three classes in which it W'aa previousli applied—(1) lases 
of prohibited trade; (2) cases of bhx-kade; and (3) cases of contraband. 
With respect to cases of piohibited trade, the validity of the inlc. which 
excludes neutrals from ^larticipating during war m a trade closed to them m 
time of pt'ace, still remains open to question («); but if, as has been suggested, 
that rule is to be regarded as valid and .subsisting, then it would .«eem that the 
“ d(x;trine of continuous voyage” must also be deemed to apply, although 
subject probably to the limitations attaching to it under the original British 
practice (a:). Tt would appear also to be equally applicable to violations of 
the rule against trading with the enemy, which, although a iiilc of inunnipal 
law, may under the British and American practice affect foreign('r.s domiciled 
within belligerent teintory. 

(ill Blorlcade. —With resjXH't to breach of blockade. Art 1!) of the 
Declaration of London provided that whatever might be the iiltenon 
destination of a ves-sel or of her cargo, she could not be captured il <it the 
moment she was on her wav to a non-blcKkaded jaiit As between the 
signatorie.s, therefore, and when a breach of bkxkade was m cpiestion, it was 
the immediate destination of the vessel alone, and not any ulterior destination 
of the cargo, which w^as the test. And although it was still o]K n to a captor (y) 
to prove that the alleged destination of a vessel to a neutral or ojien jiort 
was merely simulated ( 2 ), yet undei the Dec laration such a .seizure could onl\ 
be effected within the “area of ojK'ratioiis ” 01 on ,1 pursuit commeined 
therefrom (a), 

(iii) Contrabuml. —With resjan t to contraband. Art. I® of the Declaration 
provided that " absolute contraband ” should be liable to capture if shown 
to be destined to territory belonging to or occupied by the t-iiemy 01 to his 
armed forces; it being immaterial in this case whether the carriage of the 
goods was direct, or entailed transhipment or even a subsequent transjKirt 
by land. In the case of “ absolute* contraband,” therefoie, the “ doctrine of 
continuous voyage” still applied, if it could be shown that the good^ were 
to be carried on m the same vessel; and the “doctrine of continuous 
transport,” if it could be shown that they were to be carried on b\ other 
means of transjwrt, either to the enemy territory or to his armed forc.es (6). 
And although the ship’s papers were in general to be taken as conclusive 
prcxif of the voyage 011 which she was engaged, yet this was subject to 

(u) Supra, p. .529. 

(r) Supra, p. 532, 

(y) As under the cuslomaiy law and with the like consequences- sec p 473,. 
supra. 

(z) !See Report, Pearce Higgins, 581. 

(o) Supra, p. 529. 

(b) Sec Rcixirt, Pearce Higgins, 586; and as to the criteiia of destination, 
Alt. 31, and p. 499. supra. 
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(■\c ( j)ti()ii in a caac whcro the facts .showed the [lajiers to be false (r). liut 
by Art. 35 “ conditional contraband ” was not liable to capture except when 
found on board a vessel which was itself bound either for territory belonf<ine 
to or occupied by the enemy or for his arineil forces, and when it was not to 
be discharf^ed at an intervening neutral [xirt, and subject in any case to proof 
of an intended military use {d). And here, aj'ain, the ship’s jiapers were to 
be taken as conclusive both as to the voyage of the vessel, and the place of 
discharge of the goods, unless the facts showtsl them to be false (e). The onl\ 
exception to this general immunity of “ conditional lontraband ” when on a 
genuine neutral destination and tlie only instance, therefoie, in which the 
■■ d(K'tnne of continuous transjiort ' remained applicable under tlu' 
Declaration, as regards conditional contraband- -occened in the case where 
tlu' (ountri' of tlu' enemy had no .seaboard (/); an exception which is no 
doubt founded on the example of the Boer Republics m the South African 
War In .lanuarv, 1912, during the Turco-Italian War. the Carthage, a 
French mail steaincT, them on a voyage from .Mar.scMiles to 'I’unis, was seized 
b\ an Italian crui.sei and sent into Cagliari, on a charge of carrying an 
aeroplane- and .ilso sjiecie destimxl for the Turkish forces in Tripoli 
Inasimich as these objects constituted only conditional contraband wliicli 
could not be seized when on a neutral destination, the vessel was released; 
and one hundri'd and sixty thousand francs were awarded to the French 
(roviinment foi losses and damages suffered bv it and bv the private ix?ison.s 
inteu-sted in the vessel and its voyage(g). 


THE KIM AND OTHER VESSELS 

1(1915) I B. & (' V 49.'), (191.j) P. 215.J 

Case.] At vaiioii.s dates during the mouth of November, 1914, 
four steamship.s, the Kim, the Alfred Sobel, the Bjornstjerne Bjonison, 
and tlie Fridhnd, belonging to neutral owners, the first three ves.sel.s 
being Norwegian, and the Fridlund, Swedish, were captured whilst on 
voyages from New York to (Jopenhagen with large cargoes of lard, 
bacon, and meat products, oleo stocks, wheat and other foodstuffs 
The Kim and the Fndhind also earned a considerable quantity of 
rubbei, and the Kim ninety-nme bales of hides The ships were let 


(c) Sec Art. 32; and Report, Pearco Higgins, 587, 589. 

(il) That is, a destination for the use of a Government depaitrueiit or the armed 
forces of the enemy. As to the presumption of such a destination, see j). 499, supra. 
(c) See Report, Pearce Higgins, 587, 589. 

(/) See Art. 36; and Pari. Pap. 1909 fCd. 4554], 90. 

(g) Scott, Hague Court Reports, 329. 
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on time (‘haiter to an American company, the Gans Steamship Line,, 
whose president was of German nationality, but resident in the U. S. A. 

The bulk of the foodstuffs was claimed by the Amenciin shippers as 
their property, hut a poition was claimed by persons in Copenhagen, 
who alleged they were, purchasers The question which came first 
befoie the Court related only to the cargoes, the liability of the ships 
themselve'' being reserved for later argument 

The Crown claimed the condemnation of all goods on the ground 
that they were of a kind which had been declared eithei absolute or 
conditional contraband, and that their ultimate destination was 
(Germany As regards those goods which were conditional contraband 
only, it was claimed that there was sufficient evuhmce of a destination 
foi the Use of the Gexinan Government or of its naval and military 
forces It was alleged further that theie was fraud on the part of the 
consignors in setting up bogus neutral consignees in order to conceal 
the ultimate destination 

Judgment.) Sir Samuel Kvans P , considciing the facts, ])ointed 
out that though no legal blockade of Gerniaii Noith Sea ])oits existed, 
neutral trade—othei than Scandinavian and Dutch -h.id in fact been 
lendered so difficult liy the cordon of Allied warships as to have 
become m all intents inijiossible A gnnit jiarl had thi'refore been 
deflected to Scandinavian ports. Irom which access to German ports 
in the Baltic, or to Germany, by overland routes was available. Were 
these ships engaged m a fjond fide tiade with Denmark ^ Denmark 
possess a population of le.ss than three millions, and is an exporter 
rather than an importer of food.stuffs Copenhagen was conveniently 
situated for tramsport of goods to Germany The total cargoes 
amounted to about 73,237,000 lb in weight The claims, exclusive of 
the lubber and hides, covered about 32,312,000 lb As to the main 
portions of the cargoes lard— during the three yeai.s, 1911—1913, 
Denmark imported from all sources 1,459,000 lb of lard. These 
four ships alone carrieil 19,252,000 lb In Octobei and November, 
1913, the United States imported to Scandinavia 852,S5fi lb of lard- - 
in October and November, 1914, the sirmlar imports amounted to 
50,647,8491b For a five months period, August to December, imports 
of lard from the United States to Germany .showed an enormous 
decline from the figures of 1913 In 1913 m that period these imports 
amounted to 68,664,975 lb., in 1914 they were only 23,800 lb. But 
for those months of 1914 the United States w’ere .sending 59,694,447 lb. 
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to Scamlinavia, as against lather over 2,000,(XK) Ih for 1913 Tin* 
claimants had not thought tit to ]irovide thc‘. Court with the dotads 
as to (jiiantities of similar products supplied by thorn to Denmark 
pnoi to the outbreak of war. Those facts gave practical certainty to 
the iiifcioncc that an overwhelming proportion of the consignment- 
of lard 111 the four vessels was intended for, or would find its way into 
Germany 

After considering the effect of the British Orders in Council as to 
contraband, and dealing m detail with the tacts of the different claiiii'. 
8ir Samuel Kvans dealt with the general chaiactei of the cargoes All 
the foodstuffs were suitable for the use of troops in the field, but though 
there were some evidence that some of them were not usually supplied 
for civilian use, there was evidence also to the contrary As to the 
lard, though nitro-glycerme for high ex]>losives is obtainable from 
lard, there was no evidence that any lard had beem used for ^uch 
purjioses in Germany, and the lard must be treated on the footing ol 
foodstuffs only Some of the bacon jiroducts on the other hand might 
he ret£uired, either as food or for the ])ioduction of glycerine. 

As to tlie legal principles to be aj)])lied. the guiding principle^ ot 
the law must he followed, but international law in order to be adequate, 
as well as just, must have regard to the circumstances of the times, 
including circumstances arising out of the particular situation of tlu* 
war, or the condition of t he parties engaged m it. 

The two chief matters for cousidciation were the doctrine of thi* 
continuous voyage oi transportation, and the ultimate hostile 
destination of conditional and absolute contraband respectively. 

The doctrini* of continuous voyage was fiist applied by the English 
Piize Courts to unlawful trading There was no reported case in those 
Courts where the doctrine was applied in terms of the carnage of 
contraband But it was .so apjdied and extended liy the United 
States Courts in the time of the American Civil War, it.s application 
was acceded to by the British Government of the day, and was. 
moreover, acted upon by the International Commission, sitting under 
the Treaty of Washington, 1871, m disallowing the chums iii The 
Pelerhoff, 5 Wall 28. The doctrine was later asserted by Lord Salisbury 
during the South African W'ar 

The foundation of the law of contraband, and the leason for the 
doctrine of continuous voyage which had been grafted into it, was the 
right of the belligerent to prevent certain goods from reaching the 
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country of tlic enemy for his iiulitiiry use. The conflicting interest of 
neutrals and belligerents led to contests, and the unratified Declaration 
of London attein])ted to compromise by conceding the doctrine of 
continuous voyage in the case of absolute, but excluding it in the case 
of conditional contraband, except where the enemy country had no 
•seaboard This compromise, as is usual in compromises, had no 
logical bases. If it was right that a belligerent should be permitted 
to capture absolute contraband proceeding by various voyages oi 
transport with an ultimate destination for enemy territory, why should 
he not be allowed to capture goods, which lieconu' contraband by 
reason of a further destination to the enemy tloveninient or its armed 
forces ’ With the facilities of transport that now exist, tlu> right to 
capture conditional contraband would la* of <i veiy .shadowy value if 
a mere consignment to a neutral ])oit were siitticient to protect the 
goods. Moreovei in these days of easy transport, the doctime of 
continuous voyage or transport must covei not only voyages from 
port to port, but aNo transport by land until the real destination of 
the goods IS reached 

The President held, without hesitation, that the doctimc of 
continuous voyage or transportation, both in relation to carnage by 
sea and to carriage over land, had become part of the law of nations 
at the commencement of the war, in accordance with the ])rinciples 
of recognised legal decisions and with the view of the great body of 
modern jurists, and also with the practice of nations in recent 
maritime warfare 

The Court therefore was not restricted in its vision to the primary 
consignments of the goods in these cases to the neutral jiort of 
Copenhagen, but was entitled and bound to take a more extended 
outlook to ascertain whether the neutral destination was merely 
ostensible, and if so, what the ultimate destination was. 

One of the chief tests of real de.stinatioii is whether the goods were 
consigned to a neutral port to be there deliv'ered for the purpose of 
being imported into common stock of the country The WiUiavt, 
supra, p 530 This test was also adopted uiianmiously by the Supreme 
Court m The Bermuda, 3 Wall 514, when Chief Justice Chase said 
“ Neutrals may convey in neutral ships, from one neutral port to 
another, any goods, whether contraband of war or not, if intended for 
actual delivery at the port of destination, and to become part of the 
common stock of the countnj or of the port " 



(JONTINUOO.S VOYACJK. 


545 


-Vuothcr circumstance of suspicion was the consignment ' to order 
or assign ” without naming any consignee In The Sjningbok, sujna, 
]i. 533, the Supreme Court acted on inferences as to destination (in 
the cas<‘ of blockade) on this very ground So, too, in the Bermuda 
and tlie Peterhoff' Consignment ” to order ” was still common, but, as 
the British Foreign Office said in connection with this argument used 
lu the Bjpri'nqbok, " no doubt the form was usual in the time of peace, 
Imt a practice which might be peifectly regular in times of peace under 
the municipal regulations of a particular State would not always 
satisfy the law of nations in time of war, more particularly when the 
\oyage might expose the ships to the Msit of belligerent cruisers” 
'I'he argument therefore remained good, that if shippers after the 
outbicak ot will consign goods of the nature of contiaband to their 
own order, without naming a consignee, it may be a circumstance of 
suspicion 111 considering the question whether tin* goods were leally 
intended for the neutral ilestination, .iiid to become part of the common 
stock of the neutral countiy, or whetliei they hud aiiothei ultimate 
(histination It was not, of course, conclusive—the suspicion aiising 
from this form of consignment during war might be dispelled by 
evidence, produced by the shippers The tact that in many of the 
assignments the bills of lading weie made out, not ‘ to order ” 
simplmler, liut to branches oi agents of the shippers made no material 
difference 

On this branch ol the case theiefore the President held that the 
caigoes (othei than small ])oitions acquired by persons in Scandinavia, 
whose claims were allowed) were not destined for consumption or use in 
Denmark or intended to be incorpoiated into the geneial stock of that 
country by sale or otherwise, that Copenhagen was not the real bond 
fide place of delivery, but that the cargoes were on their way at the 
time of capture to German territory as their actual or real destination 

The second branch of the case raised the question whether the goods 
on their way to German territory were destined further to the u.se of 
the German Government or departments or for military use by the 
troops, or other persons actually engaged in warlike operations, or 
should be presumed to be so destined lu the circumstances As a 
preliminary it was necessary to consider Orders in Council of thi* 
20th of August and the 29th of October, 1914, raising certain 
presumptions Even assuming that the earlier Ordei had ceased to 
have effect—which it was not neces.saiy to decide—the Order of the 
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29th of October applied to all the cargoes on the Kiitt The Orders 
wore perfectly valid—they dealt with matters affecting rules of evidence 
—matters of proof, and were not violations of any rule of international 
law. The effect of the Order of the 29th of October was that enemy 
destination should be pre.sumed to exist if the goods wen* consigned 
“to ordci “ or if the ship’s papers did not .show who the consignee 
was; but in the latter ca.ses the owners might, if they w'cre able, prove' 
that the destination was innocent. All the goods claimed by rhe 
shippers on the Kiw weie con.signcd to their own ordei or to the order 
of their agents, and not to any independent consignee, and they had 
all entirely failed to discharge the onus which lay ii])on them to prove 
that the destination was innocent. Under the Orilei therefore the 
goods on the Kim must be condemned 

Xs to the remaining portions of the caigoes unaffected by the Ordei 
in Council, having decided that their destination was foi Germany, 
was the real destination for use of the German Government or its 
naval or military forces ? The goods were adapted for military use—■ 
some of them could even be employed for the production of explosives 
Regard must also be had with regard to the relation between the 
military forces and the civil population and to the method adopted 
by the Government in order to procure supplies for the forces The 
German Government had in fact taken control of all the foodstufts of 
the country Apart from that, ten millions of men out of a population 
of between sixty-five and seventy millions were under the control of 
the military authorities 

Apart altogether from the special adaptability of these cargoes for 
the armed forces, and the highly probable inference that they were 
destined for the forces, even assuming that they were indiscriminately 
distributed between the military and civilian population, a very large 
proportion would necessarily be used by the military forces 

As to the question of the proof of intention on the part of the 
shippers, it was not necessary that an intention at the commencement 
of the voyage should be established by the captors either absolutely or 
by inference As Chief Justice Chase said in the Bermuda, m referring 
to the decision of Sir Wilham Grant in the William, " If there be an 
intention, either formed at the time of the original shipment or 
afterwards, to send the goods forward to an unlawful destination, the 
continuity of the voyage will not be broken, as to the cargo, by any 
transactions at the intermediate port.” No doubt, captors must in 
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the hr.st jn.stance ])rove facts from which a reasonable inference of 
hostile destination can he drawn, subject to rebuttal by claimants. So 
far as it was necessary to e-stablish intention on the part of the shippers, 
it could he shown by inferences from .surrounding circum.stances 
lelatmi' to the shiptneiii of and dealings with the goods. Cargoes are 
inaiiim.itr things, .uid they must be .sent on their way by persons 

But i<, need not he an ’ intention ' proved strictly to have existed at 
the heginning ot the voyage, or as an obligation under a definite 
coTnniercial bargain If at the time of the .seizure the goods were in 
fact on then way to fin- enemy Government or its forces as their real 
iiltimati' ilestination bv the action of the shippers, whenever their 
project was conceneil or however it was to be carried out—^if, in 
truth, it IS reasonahl) eeitani that the shippers must have known that 
that was the real ultimati* destination of the goods (apart, of course, 
from any genuine sale to be made at some intermediate place)—the 
belligerent had a right to stop the goods on their way and to seize them 
as confiscable goods ‘ 

Upon tin- evident<• -e-specially in view of the opportumty given to 
the claimants, who jaissessed the he.st and fulle.st knowledge of the 
facts, to iinswer the ca.ses made against them—the only possible 
conclusion was tliat at tin* time of the seizure the goods which remained 
the projierty of the slnjipers were, if not as to the whole, at any rate 
as to a auhstantial jtroportion, on their way to the enemy for its hostile 
uses The tacts more than amply satisfied the “ highly probable 
dest ination " spoken of by Lord Stowell 

After referring to the case of The Mana (h), in which the Hamburg 
Prize Court held that the* fact that the possibihty of using a cargo of 
wheat shipped to Belfa.'t before the war for war purposes had not 
perhaps been coiilernpLited, did not affect the question what actual 
use would have been made of it after the outbreak of war, the learned 
Pn'sident came to “ the clear eonclu.sion from the facts proved and the 
rea.'oriable and, indeed, irresistilile inferences from them, that the 
cargoes claimed by the shippers as belonging to them at the time of 
the seizure were not on their way to Denmark to be incorporated into 
the common stock ot th.it country by consumption or bond fide sale or 
otherwise; but on the contrary, that they were on their way not only 
to German territory, hut also to the (rerman Government and their 
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forces for naval and nuhtary use as their real ultimate destination. 
To hold the contrary would be to allow one’.s eyes to be filled by the 
dust of theories and technicalities and to be blinded to the realities of 
the case 

“Even if this conclusion were only accuiate as to a substantial 
]iroportion of the goods, the whole would be affected, because, 
contraband articles are said to be of an infectious nature, and they 
contaminate the whole cargo belonging to the .same owneis The 
innocence of any paiticular article is not u.sually admitted to exemjit 
it from the general confiscation '. Kent’s Commentaiies (r2th ed.), 
p 143; the Springbok a,Jid the Peterhoff'' Ait 42 of the Declaration 
of London, with its commentary, was to the .same effect. ‘ Thi* owner 
of the contraband is punished in the first place by the condemnation 
of hi.s contraband property, and in the .second by tliat of the goods, 
even if innocent, which he may posse.ss on boaid the same ve.ssel ’’(t) 


NoTt.- In comiiientiug on this decision, Hjde admits that there may 
have been as much reason to infer that the cargoes of the four Scandinavian 
vessels were destined to CJernian forces as that the cargo on the Springbok 
was bound for belligerent territory, but the Supreme Court did not undertake 
to hold, in the Civil War cases, as a ground for its decision, that the ultimab' 
destmation of articles of conditional contraband, and bound for a neutral 
poll, justified cl piesuinption of hostile use or a reason for eondenination. 
Ho (piestions Pearce Higgins’ statement that, in applying the doctrine of 
contuinous voyage to both absolute and conditional contraband, the British 
and French Prize Court.s " were followmg the lino marked out by the 
.Amenean (’ouit.s in the (hvil War.” He contends that the doctrine was 
given an extended application in the Kim(k) Pyke, however, considers 
that the ih-eision was “fully justified as a reasonable application under 
modern conditions of tlie general principle of international law that neutral 
traders are bound to refrain from consigning duectly or indirectly to the 
enemy of a bcdligeient, who has sufficient command of the sea to prevent such 
1 onsignmeiit, any objet;t intended to assist the enemy in Uis war operations ” (1) 
This impoitant decision appears to be the first in which the British Courts 
not merely accepksl the doctrme of continuous voyage as appliwl by the 
I'liiteif States (Vairt in the Civil War, but applied it to the carnage of 


(t) See Tlie Untied Stalen 2 B & C. P. C. 390, The Kronpnnaeesan Maigateta, 
ibid. 409; The Axel Johnson, ibid. 532; Part Cargo ex Kronprinsessan Margareta 
(first voyage), Rena, Kronprinsessan Margareta (second voyage), Parana and 
Hilding, 3 B. & C. P. C 803. 

(*;) u. § 812, The Ijoumana, 34 T. L. B. 221. 

(I) L. Q. R. XXXV , p. 69. 
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conditional contraband ff the decision did no more than decide that there 
was no logical ground for confining the doctrine of continuous voyage to the 
carnage of absolute contraband, there would be little ground for serious 
criticism. In fact there setems little doubt that in the case before it, the 
ilecision was a correct and just one. Yet certain portions of the judgment 
leave a doubt upon t.he mind of the present editor, '['he very essence of the 
oifence of carnage of conditional contraband is in the destination for the 
military use of thi- enemy. Until that destination is established it has not 
bc«‘n shown that the gixals are contraband at all. It may well be that, the 
inference from the facts that the destination of these goods was to Germany 
was irresistible N’et m tre.atmg the German food rationing system as raising 
a presumption in favoui of the goods bemg contraband w e appear to be leaving 
the principles of the law of contraband, and entermg mto the realms of that 
of blix-kadc. 'I'he law of < ontraband, whether absolute or conditional, unlike 
that of blockade, is bascsl on the right to stop goods which will be emplo>'ed 
in active aid of the nuhtarv operations of the enemy. 

'Phe British Orders in ('siuncil raismg presumptions of enemy destination, 
although open to critiiism from certam points of view, do not appear to be 
unreasonable. 'Phey prweed upon the prmciple that though ordinarily* it 
IS for the eajitor to jiiuvi* enemy destination, yet the neutral may be required 
to disclose the destination of the goods, and where he has failed to indicate 
sufficiently < learly the destmation, a hostile destination may lx; inferred, 
subject to proof being gnen to the contrary 'Phe Orders may be compared 
with the rules ot the French Prize Courts m the eighteenth century oondemmng 
as enemy property cargoes, as to which there were no doeuments stating 
“ pour compto do qui ” they were shipped. 

'Phe doetrme of continuous voyage in relation to contraband w.us further 
extended in the ease of The Balto, 2 B. & C. J* C. 398; (1917), P. 79. I.«eather 
was sent from Boston to a .Swedish firm of boot manufacturers at ('tothenburg. 
'Phe drown alleged that the firm had contracts for the supply of boots for the 
German army, and clamusl discovery of the firm’s books. The application 
was iinsuei essfully leshsteil. the Court holding that even if it was ])rovod tliat 
the raw material was to be inanufactiiretl into boots m Sweden, that would 
not so incorporate the leather into the stock of the neutral country as to 
defeat tlu- doctrine of eontmuous voyage, if the intention throughout had 
been to iiiijxirt the boots, when made, into Germany. 

In The Bonna, 3 B. & ('. P. C. 163; [1918] P. 123, however release was ordered 
of a cargo of eomjxineiit parts of margarine carried m a neutral ship to Sweden. 
'Phe argument for the captors was that it was certam that the presencse of the 
margarine in Sweden would release Swedish butter for consumption in 
Germany. No enemy destination for margarine, direct or ultimate, could be 
established. Release was rightly ordered, but it is difficult to underst-md 
the learned President’s remark that if the claimants had acU'd in combination 
with the vendors of butter to the enemy he would have been preparetl to 
hold otherwise. 'Phe margarine was not destmed to the enemy and could not 
be contraband, even though the same purchasers might be supplying butter 
to (tCI 
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Provided that the destmatioii was such as to make the goo<is oontralmiid 
it appears to bo immaterial that the neutral shipia-r w.i^ i ntirel\ ignorant ot 
tlio ultimati' dcstmation. In 2'he Noordam [1919] P 57: 5 15. & C. P. (\ 317, 
cotton goods capable of u.se as explosives, and thus declared absolute 
contraband, had been consigned to Amsterdam to the Xi'therlands Overseas 
Trust Oo. on behalf of purchasers, De Vries of Amstenlaiu The Netherland.s 
Overseas Trust was an association of Dutch tradeis v\ho had agreeil to take 
special precautions that none of the goods consiijued to them should la- 
forwarded to the countries at war with Great Bntaui .\t the tune of the 
seizure the shippers remamed the owneis of the goods, .iiid it was found that 
they had no intention of sending them to an enemv destination. It w.us 
found on the other hand that the purchasers, De Vries, had such intention, 
and the goods were therefore condemned, notwithstanding the complete 
innocence of the neutral owners on whom the loss fell 

Pranee and Italy also applied the doctrine of continuous voyage to 
< onditional contraband (w»). 


Gknkiiai, Notes (wi).—T hese cases illustrate tlw ( xtent to which tin 
doctrine of contmuous voyage and continuou.s transjiorlation has been i arried 
during the war of 1914. It may be that, but foi tlie illegal conduct by 
Geiinany, the Allietl Powers would have adhered to the Declaration of hondoii, 
although It may be doubted. Dutch and othei neutral jiorts were jiractically 
German ports, and sooner or later the .\llied Poweis wcie bound to treat 
them as such. It is also .said that the modificatioits of flu- Declaration weie 
avowedly made as rejM’isal.s, and consequently cannot lie n-garded as jiiccedent < 
for the extended doctrine in future wars Hut the iloctrine hud been very 
generally accepted before the war, and jurists generally Mipported it in 
1912, foi Instance, Oppeiiheim .stated that provided the intention of the 
vessel was really to carry the goods circuitously to an enemy jiort, and piovideil 
fuither that mere suspicion was not held to be pi oof of such intention, he 
could not .see wdiy this application ot the doctrine shoukl not be eonsidered 
reiisonablc, just and adequate (w). The most formidable lurng critic is Dr 
Haly, who has consistently opposed the doctrine (o) In hi-, hite.'-t conti i 
biitu(n(yi) Dr Raty .suecessfiillv shows that Ixird Stowell nevei applied the 

(m) fSee UeJlot, ui Pitt Coblxitt, 4th edit., ntmg The Kamnala, Iviuchille, 
Junsp. Franc, 62, 92; The AchiUeus, Fauchille, .Junsp. Kranc. 144, The Nieuw 
Amsterdam, ibid. 14; The Nicolaos CaneUopoulos, ibid. 539; Thn Barcelo, ibid 
412, &c.; The Kyzicos, Faudiille, Jurisp., Ital. 57; The Kvangelisha or Donatos, 
ibid. 169, and The Isrmne, ibid. 192. On this topic sec also Hyde, ii 812, and 
Pyke, L. R., xxv. p 69, quoted by Bellot, Pitt Cobbett, 4th edit. ji. 636 

(«) li. § 400. 

(o) International Law in f>outh Afiioa, p 1900; Prize Law and ( ontmuous 
Voyage; L. Q. R. xxxviii. p. 369. 

(p) Grot. Soc. IX. 101, (.'ontmuous Voyage, The Pre.seiit Position, Hut see 
The Zelden Rust, 6 C, Rob. 93, where Lord Stowell condemned a cargo destined to 
the port of Coruna because it was contiguous to the naval port of Ferrol, to which 
the cargo could be carried on in the same ship 
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ilootimc to neutrals. In Tim Imina, 3 C. Rub. 167 {bwpra, p. 484), he declared 
that ho could not intertere with a neutral ship carrying contraband to a neutral 
IKirt a few mile.s distant from the enemy’s country; and in The Luna, Edw. 
I'JO, that he could not mterfere with a neutral ship carrying goods to San 
Sebastian, although it bordered on blockaded ports It was only in a closed 
trade that he admitted the doctrine, but even here he held that the landing 
of the goods and the payment of duties broke the t ontinuity— The. Polly 
(iMsky), 2 C. Rob. 361; and where British subjects alone were concerned, 
AS ui The Jonge Pieter, 4 C. Rob. 79. where he held that a British subject 
was trading with the enemy when he carried goods to Sweden, meaning to 
take them on to Holland. But in The Or^au, 3 C. Rob. 297, and The Stert, \ 
4 C. Rob. 65, although pressed to do so he declineit to apply the doctrine. 
And whereas in a closed trade Lord Stowell joined two admitted actual 
voyages. Chief .lusticc G'h.tse, in the Springbok, joined an admitted actual 
voyage to a hypothetical one. 'I'heieby, contends Di. Baty, he imported 
into pii/.e law the conjecture of the captor: he made the belligerent, judge, 
piobccutor and witnes.s he made prize trials exjien.sive. uncertain and 
prolonged. 

Kvarts, the AnuTican. and Twiss, the Eiiglishman. bad shown conclusively 
how the old law jirevimted the captor from being at once the judge, prosecutor 
and witness, how it secured iinpartialiU. despatch and cheapne.ss by inakuig 
(ondeinnation proceed ‘out of the ship's own mouth ” (3) l)i. Baty 
advocates the .ibandonment of .Art, 2 of the* Dcsdaration of Bans, whereby 
the ricaitial Hag covers enemy goods except contraband ot war, since the 
I ategory of lontraband has been so e.xtended as to make this provision quite 
illuborv But such abandonment must be coupled with the lenewal of the 
old law which excliuhsl the captors' evidence Recognising that the evidence 
out ot the slop's own mouth " is in modern c onditions insuthcient. Dr. Baty 
'iiggests the systcMii cmibodied m the Tieatv betwc>eii tireat Britain and 
Sweden ot 1661, whc-iebv the ship's {Kiix^rs vveie oHieiallv certitied at the port 
ot exjKiit Sue h a system was embodicHl in othei Treaties, .ind was advocated 
bv l)i W R Bissehop and Di. Bellut m 1917 But such .1 system, although 
It would seive admirably to jiioteet the normal tiacle ot a neutral, would 
also [(rotes t an abnoimal trade The fundamental principle that neutrals 
are not to be iiievented fiom carrying on their normal trade by the quarrel 
ot their neighbours i.s no doubt sound and to be upheld. But the claim to 
iair\ on an abnoimal trade aiid to make an abnoiuiul [irofit out of such 
Hiiariel is a ditferimt matter Supporters of the uiiquubtied and iinhmitcMl 
light of neutrals to trade with belligerents must lenienibi'r that such abnormal 
triule only prolongs the war and is of direct assistance to the eiieiuy. Take, 
for instance, leatliei sold to a bond fide neutral wholesale leather merchant and 
consigned to a neutral [Kiit. why should not evideiiee be admitted that he 
was buying abnormal cjuantities and selling them to a neutral manufacturer 
to be rnanufnetiired into boots tor the cmeiny forces ? Neither the ship’s 
papiis nor the official certificate would disclose the real hostile destination 


(ij) (See Baty. I’lize loiw and ('ontmuoiis Voyage. 
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of the goods. Dr. Baty .sconi.M to leganl the doctrine as " a vei> flrastie and 
novel weapon ” conferring upon a belligerent “ the right to starve civilians.” 
It was so regarded by Gernian.\ ; and Dr. Sieveking accepts the d(x,trinc 
that the distress of the enemy civil population is a legitimate and, indeed, 
the chief aim of a modern belligerent (r). But it is conceived the mam object 
of Great Britain was not to starve the civilian population. It was to prevent 
articles which would be of use in the prosecution of the war from reaching 
the enemy. If. incidentally, the armed forces of Germanv' loiild not be terl 
without starving the civilian population—which in fact hapjieiied—Genuan\ 
must surrender. What is the dilleience in principle from preventmg the 
entry of all supplies into a besieged city—such, for instance, as Pans in 1871 
and into a country ? A belhgeient will no more allow, for instance, tats and 
cotton from which high explosives may be manufactured to teach the eneniv 
m the future than he allowed hemp in the |iast Unless the doctrine of 
) continuous voyage is to be admitted, by what means can he do so ' ()nl> 

> by declaring almost every commodity in the world contraband. Speaking 
on this point m the House of Commons more than a centiiiv ago. Sir William 
Grant—then Solicitor-General—declared that the distinction ot contraband 
was artificial; there was no such distinction: all articles designed tor and 
conducive to the advantage of the enemy were inadmissible to be ticelv 
conv'eyed, and therefore contraband (.s). ' In view of present conditions of 

both war and commerce,” concludes Hyde, ‘ a belligerent should enjoj the 
right to intercept and condemn all articles capable of assisting the enemy, 
even though consigned to neutral territory, if shown to be ultimately destined 
by land or sea to the domain of the enemy, and that irrespective of the hnal 
destination of .ships which bear them on their way towards an inteiveiling 
port ” (0. 


THE RETALIATORY ORDERS lA COUNCIL. 

I ORDER IN COUNCIL, 11th MARCH, I'.Mf) 

THE STIGSTAD. 

[2 B. cS[ (■ J>. C 17!>. :i ihi<l 347. 1191tt| P 123, A (' 27'), Siott, 804.J 

Case.J By the tcrnis of the Order in Council of the llth of March, 
1915, It was provided tliat every merchant \es.se! w'hicli had .set .sail 
after the 1st of March, 1915, on her way to a port, other tlian a German 
port, canymg goods witli an enemy destination, or which wore enemy 
property, might he required to di.scharge sucli goods m .i British or 
allied port Goods .so di.schaiged vveie to he placed in tlie custody of 

(r) I. L. A., Hague Conference, 1921, vol. i. p. 287. 

{«) .35 Pari. Hi.st. 92.5, 2nd Fcbniary, 1801. 

(0 11. § 813. 
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the Marshal of the Prize Court, and unless contraband of war, and if 
not requisitioned by tbe Crown, were to be restored by order of the 
(.ourt on such tt'rins as t.bc (Jourt slumld deem just, to the persons 
entitled thereto. , 

The Order was expressly declareil to be in iilattlju for the illegal 
action of (Germany in declaring the waters surrounding the British 
Islands a war zone. 

Under the terms of this Order the Stigstad, .i Norwegian ship, bound 
Iroin Norway to Rotterdam with non ore liriquettes destined for the 
transhqimcnt by Rhine barges into Cermany, was stopped by 
ll.M.S Iii(V)i!>lant on the 18th of Apiil. It»l5, and .sent Hist to Leith, 
.111(1 later to .Middlesbrough, wheie the di.scharge of th(‘ cargo was 
completed on the 15th of May The cargo was sold, lelease of the 
jiroceeds, less freight, iieing ordered to the Norwegian owners. The 
vessel w.is relea.sed The shipowner's claim for freight was allowed, 
liiit theie were further claims for damages foi twenty-two day.s 
dc'tention and certain expenses incuired at Leith. 

Judgment.] The (juestion, said Sir Samuel E\aiis, tinned on the 
v.didity of the Order in ('ouncil of the 11th of Maieh. 191.5 ft was 
iidmitted that no furtliei delay oi inconvenience was caused to the 
owners of tin' shi]) than was nece.ssarj to carry out the jtiovisioiis of 
the Older, .nid he* held he had no right to ordei compensation to 
neutrals for any lo.ss sustained by them if the piovi.sioii' of the Order 
were carried out in a rea.sonuble woiy. The Order was a icAaliatory 
Order, .ind by the decision in the Zattiora {a) any Oidei in Council 
.luthorising rejirisals was conelusne as to the facts which ai(‘ recited, 
.IS showing that cause for rejui.sals e.xisted The Oidei dealt \eiy 
leniently with neutrals, and did not entail iijam them .i degree of 
inconvenience unreasonable considering .ill the cireunistances It 
could not theiefore be .said to lie unlawful, and the claim was disallowi'd. 

On appeal to the Privy Council, the judgment w.is upheld The 
question hero, said Ijord .Sumner, was nut the right of the lielligeiont 
to retaliate upon his enemy the same measure as had been meted out 
to him, or the propriety of ju.stifying in one belligerent some departure 
Ironi the regular rules of war on the ground of necessity .irising from 
jirior departures on the part of the other, but the claim of iieutials 
to be .saved harmlc.ss under such circumstances from mcoinemcnce or 
damage thereout arising. Did the Order subject neutrals to more 
(fi) 11916J2 A. V. 77. 



554 


ThK Kki-alia TORY ORDERS TX COUNCIL. 


inconvenience or prejudice than was reasonably necessary unciei the 
circumstance.s ’ The policy embodied in tb<- Order was the result ot 
the outrage committed by the enemy upon law, humanity, and the 
rights alike of belligerents and neutrals. Neiitials whose principles 
or policy lead them to refrain from punitory or lepressive actions ot 
their own, may well be called on to bear a passive part in the supjiression 
of measures fatal to the freedom of all who u.se the seas The real 
question was whether the Order inflicted hardships e.xcessne either 
in kind or in degree upon neutral eommcree, and. in then 
Jiordship s opinion, no such hardship had lieen ^hown 


This case decides (1) that a belligerent has a right to resort to retaliatory 
measures against breaches of mtcrnational law on the part of another 
bt'lligerent; (2) that the Order in Council declaring the measures to bo taken 
IS conclusive as to the fact of such broaches; (3) that the only question opmi 
to neutral claimants is whether the Order subjects them to more inconvenience 
or prejudice than is reasonably nece&sary for carrying out its objects, aiul 
that if that were so, the shipowner, on payment of a jiroper sum foi freight, 
w as not entitled to damages for the detention of his shij) oi to special expenses. 

Whereas Arts. I. and III. deal «ith goods taken into (Jermaiiy. Vit II 
piovides, "No merchant vessel which sailed from any (Icrman jKirt alter 
1st March, 1915, shall be allowed to jiroteed on her voyage with aiyv goods 
on board laden at such port.” Art. IV. provides. ” ?lver\ merchant vassol 
which sailed from a port other than a (lermaa port aftei Ist March, 191.'), 
having on board goods which are of cneni} origm or are enemy property tiia> 
be required to discharge such goods in a British or .Vlhed port.” Thus it 
was held in The Cathay, 2 B. & C. P. .303, that goods contracted to be 
jiurchased by a neutral firm from enemy subjects before the outbieak of war 
and shipped on a neutral vessel in a neutral jxirt after the 1st of March, l»lo, 
must be restored, since payment had been made by the neutral purcha3cr-> 
The vessel was detained But in The. United Slates, ibid 390, wheie the 
goods were despatched from (lerman factories before the Ist of .March and 
shipped by parcel jxist on board a Danish vessel at (Jopenhagen after that 
date, they were held to be of enemy character,” and that since the jirojicitv 
in goods sent by sea pass only on actual delivery they must be treaUsl as eiiem> 
jiroperty as well as of enemy origin and must Ik‘ detained until the conclusion 
of peace (m). It made no material difference, said Evans, P., at which cmi 
there is transit by land {x). In The United States (No. 2). ibid. 52.5, it was 
lield that transit begins where the goods comiuenco their journes (y). In 

(«) 8ec The Southfield [1915] 1 B. & C. P. P 332. 

(r) See The BaUica, 11 Moo. P. C. 141. 

(y) See The Noordam (So 2). 3 B 4, P V. 488, .)99. The New Sweden ihtd 
984, 1000. 
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77m Fitiienk VIIJ , ibid. 396, when German (ioveriiinent bondti were sent 
by an enemy bank m lierlin to Coptinhagcn, to be shipped there for transmission 
for Chicago, they were held to be commodities of enemy origm. 

Thiis. in The Stgunl, ibid. 628, where a neutral vessel w'lth a cargo of enem^ 
origm l(‘ft ,i German port before the Ist of March, and put into a Norwegian 
port for rc]iair.s and unloaded some of her cargo, and after lepairs re-shipiied 
it, leaving tlii' Norwegian iiort after the 1st of March, Evans, P., held that the 
vessel did not come undei Ait. II., since the goods were shipped at a German 
jsirt iK'fore the 1st of .March, nor under Art. [V., whi< h was intended to appl^ 
to goods not shipiMxl at a German port. 

But the Order did not ofierate to divest an eiiemj owner of the goods 
dctainid of his propcTty in them. In The Oacai (No 2). where the enemy 
ownei ut goods, ordensl to be detained under the Older, after seizure sold 
his interest m them to a neutral, Duke, P., held that the Order did not appear 
to bi- designed of its own effect to divest anv enemy of his property. It 
left rights in prize to Ik' determiiuxl in prize Questions of enemy goods 
under i‘nemy flag, enemy goods captured by various means—contraband 
and all (piestions ot that kind—it left wheie it found them But it made 
provision for the lawlul mterception of goods coming from German ports 

hu h were enemy property and of goods proceiding to German jxirts. There 
■WM nothing in the terms of the relevant articles of the ()i der purporting to divest 
s-neiuy pioiiortv oi subjecting it to conliseation Ixjrd Sterndale, P.. had 
found that the goods hail an enemy destination and weic eneinv property, 
and the goods li.iMiig b<*en sokl with the consent of the Crown, he ordered 
the priKCisls to he detaimsl in Court until the conclusion of peace or further 
ordi I The neutial claimant had purchased the cneiiu owner's interest in 
the goods, ,ind th(‘ latter was not disabUsl by British taw or by international 
Jaw from making liis baigain with the claimant. 'I'lie goods were claimed 
b\ the Crown uikUs .\ct 297 of the Treaty of Veisailles, 1919, but the pro¬ 
prietary mtiTcst ])urclia.sid by the claimant in 1917 was clearly not property, 
1 ights, oi interest belonging, at the date of the coming into force of the 
Freaty, to German nationals. Con.sequently, the proceeds of sale must be 
jxiid out to the neutral claimant 


II OBDEU IN COUNCIL. Umi FEBlUmiV. 1917 

THE LEONORA. 

[.115 \ (' l>. C 1S1.;18.>, |19191.\. C U74, Scott. SU4 ( 111 18) ] 

Case.] T'kis Ordei was i.ssued in consequence, as its preamble 
states, ot the German memorandum of the l.st of February, 1917, 
declaring ume.stiicted submarine waifaie m certain designated zones 
• iiid of similar directions given by other oueiny Powers. Such 
jiroceedmgs rendered it neoc.s.sary to take further measures to carry 
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out tlie objects of the previous Orders ami it was, therefori', (ordered 
that the following directions should be observed by all xessols sailing 
from their port of departure after the date of the Order;— 

“ 1. A vessel which is encountered at .sea on her way to or from a 
port in any neutral country affording means of access to the enemy 
territory without calling at a port m Briti.sh or Allied territory shall, 
until the contrary is e.stabli.shed, be deemed to be carrying goods with 
an enemy dc.stination, or of enemy origin, and shall be brought in for 
examination and, if necessary, foi adjudication before the Prize Court. 

2. Any vessel carrying goods with an eneni) destination oi of 
enemy origin shall be liable to capture and condemnation in re.spect of 
the carnage of such goods; provided that, in the case of any \essel 
which calls at an appointed British or Allied port foi the examination 
of her cargo, no sentence of condemnation shall be jironounced in respect 
only of the carriage of goods of enemy origin or destination and no such 
presumption as is laid down in Art 1 .shall aii.se 

‘3. (foods which are found on the <‘xainiuation of tlu' \e.s.sel to 
lie goods of enemy origin oi ol (“iieniy destinalion "hall be liable to 
condemnation 

■■ 1 Nothing in this Ordt'i .shall be deemed to affect the liability of 
any ve.s.sid or goods to capture or condemnation independimtly of this 
Oidci 

5 This Older is supplemental to the Oideis in (Jouncil ot tlie 
11th of March, 1915, and of the 10th of January, 1917, foi nsstiicting 
the commerce of the enemy.” 

Under this Order the Leonwu, a Dutch v(*.s.sel chaiteioil by a Swedish 
company known as Beijers, was on the 16th of August, 1917, captured 
by a British cruiser off the Hook of Holland ami taken into Uaiwich. 
She was larlen with coal at Rotterdam for Stockholm, the freight for 
which was about £3,700 as against a pre-war freight of aliout £375. 
The coal was jiroduced in Belgian collieries under the contiol of the 
Cforman Government and sold by one of its departments, the Royal 
Imperial Goal Central Committee or Chief Coal Office, to Beijers Of 
the 40,(X)0 tons contracted to be sold, more than half had already 
been delivered and the re.st was loaded on the Leonora and other vessels, 
seven of which were captured shortly after the capture of that ves-sel (z). 

(z) They and then cargoes were condemned by Evans, P., on the 10th of May, 
1918. 
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Thi‘ (Dill wiis cither Mih-.sold In Btujers to the Stockholm Gas and 
Hlcctrieity Co., ui liouf^ht by Beijers foi them as their agent upon 
commission The price had to he paid to the Chief Coal Office at 
Brussels when the coal was placed on truck at the mine It was 
carried by rail to Antwerj) and thence by water to Rotterdam. Beijers 
resened the right to re.scind or alter their contract with the Gas 
Company if so required by the Chief Coal Office, and the latter reserved 
a similar right in their contract with Beijers with the further .stipu¬ 
lation, \ iz ■ We must also reserve oui right to send you [i.e., BeijersJ 
certain flehveues for Swedish customers who are in the interests of the 
German Kmjnre and must therefore be put by you in the first rank, 
that IS, before you satisfy the wishes of your other customers ” 

No port had lieen appointed” under .Vrt. II of the Ordei, but it 
.ipjieared that no application had been made for the appointment of 
a poit of call foi vessels trading lictweeii Holland and Scandinavia. 

If »uch an application had been made, a convenient port would have 
been appointed, and in piactice vessels had called at all the principal 
eommorcial jioi ts. 

Judgment.] In coinlemmiig the ship and cargo, Sir S Evans, C 
held the Order was justified under the law of nations as a measure of 
retaliation foi the illegal actions of Germany at sea War between 
])Owerful States must nece.s.sarily affect neutral States, particular!) 
when such war was carried on al sea Inevitably controver.sies arose 
between belligerents and neutrals—the two chief points relating to 
contraband and blockade. The piiiiciple upon which these two 
subjects wa.s based was broadly that the maritime commerce of neutrals 
is subject to restriction by the acts of States at war, if that commerce 
tends to assist an enemy, cither ilirectly in hi.s warlike operations or 
indirectly in the carrying on of his own trade upon which liis pow'er 
of continuing the war may largely or even entirely depend The 
legitimate object of a belligerent is to destroy oi cripple the enemy's 
commerce. The inevitable result to neutrals is interference with 
their trade. In the application of the principle, the boundary of the 
law of nations has been extended from time to time to adapt itselt to 
new and ever-changing conditions This law must trom its nature 
liave room for expansion It never had, or could have, the quality 
of the immutability attributed to the laws of the Medes and Persians. 
It has the essence and quality of a living organism like the common 
law of this realm. 
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'fhe development of the law of contraband and blockade dlustrate.'- 
thiH. Neutrals had had to run greater and increasing risks and 
penalties According to the existing rules of mtcrnatioiiid law, thcrt' 
could be no blockade of neutral ports or coast lines But the Order 
did not purport to declare a blockade of such places in the strict sense 
of the term Its object as legards the enemy was similai. Not that 
the method adopted by the Order had been accepted by the nation^ 
so as to be part of the established law It was not on the lines of a 
blockade by whatever name it may be called It was not a blockadi- 
of enemy poits. but it was a stoppage or quasi-blockade of the enemy’s 
maritime trade through adjacent ports. Dealing with the alleged 
hardships to neutrals, his Lordship observed " Neutrals aic apt to as^ei f 
their so-called ' rights ’ in times of war, and to forget any corresponding 
‘ obligations.' They proclaim vociferously their losses, but they <io 
not speak loudly of their gams Over and ovei again evidence h.is 
been given before me in this Court of large, nay huge, profits m.ide 
bv merchants in Holland and Scandinavia by rea.soii of the war ‘ 

If, therefore, it were permi.ssible in the circumstances of the war of 
1914 and in view of the enemy’s conduct to allow by way of retaliation 
any extension of the powers of a belligerent at .sea foi the restriction 
of the commerce of the enemy, the Order did not appear to his Lordshij* 
to proceed upon any principle mconsi.stent with or essentially contrary 
to those already embodied in the law of nations Aftei dealing with 
the precedents for the right of retaliation, particularly those arising 
from the Ketaliatory Orders of 1807, his Lordship held that the Order 
did not entail unreasonable inconvenience upon neutrals, having 
legard to all the circum.stances, that the Order was not mvalidattal 
by the fact that no port of call had been “appointed ”, that those 
interested had no intention of calling .it any British port and that rhi 
coal was of enemy origin, since the Brus.sels Chief Coal Office, ,i 
department of the German Government, exercised complete control 
over the coal 

In delivering the judgment of the Privy Council dismissing the 
claimants’ appeal, Lord Sumnei said their Lordships were satisfied 
that the cargo was “ of enemy origin, ” This expression was not used 
as a mere geographical term nor as merely descriptive of the nationality 
of the original owners of the coal who were involuntary and probably 
reluctant victims of the German system, by which the coal production 
of Belgium was .strictly controlled and compulsorily manipulated 
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with the object of supporting Cerman exchange and assisting German 
commercial transactionf- with neutral countries, especially Holland 
and Swc'den, In jiarticular the export of Belgian coal to Sweden was 
encouraged because it assisted to procure a reciprocal importation of 
ore from Sweden 

‘ The appellants’ mam case was that the Order in Council was invalid, 
principally on the ground that it pressed so hardly on neutral vessels 
and interfered .so much with their rights that, as against them, it could 
not be held to fall within such right of reprisal as a belligerent enjoys 
under the law of nations A subordinate part of their argument was 
that, in its application to the Leonora, the Order was bad because no 
British port had been appointed.” The latter point failed, since such 
appointment was not a condition precedent to the application of the 
Order 

Upon the validity of the Order the appellants contended first, that 
the Order purported to create an offence, viz —failure to call at .i 
British or Allieil port, unknown to the law of nations, and to impo.se 
a jienalty secondly, that the belligerent’s right of retaliation must 
he limited as against neutrals by the condition that its exercise must 
not inflict on neutrals an undue or disproportionate degree of incon¬ 
venience The circumstances of inconvenience relied upon were the 
perils of crossing the North Sea and the fact that no particular port 
had been appointed, 

'rheii Lordships were bound by then decision in the Stigbtad, upon 
some of the principles upon which the exercise of the right of retahation 
rests, and they had had the advantage of the President’s judgment m 
this case, itself a monument of research. After a careful review they 
found no ground for modifying their opinion in the Stigstad. 

■■ inhere are certain rights, which a belhgerent enjoys by the law of 
nations in virtue of belligerency, which may be enforced even against 
neutral subjects and to the prejudice of their perfect freedom of action, 
and this because without those rights maritime war would be frustrated 
and the appeal to the arbitrament of arms be made of none effect.” A 
sovereign by proclaiming a blockade or notifying contraband does not 
create a new offence nor does he confer a new jurisdiction upon a Prize 
Court: he merely elects to exercise his legal rights Whether the law 
was brought into operation by the act of both bclhgcrents in resorting 
to war or by the assertion of a particular right arising out of a particular 
provocation, it was equally the duty of the Prize Court to provide for 
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the regular enforcement of that right. Disregard of a valid measure 
of retaliation was, as against neutrals, just as justiciable in a Court of 
Prize a.s was a breach of blockade or the carnage of contraband “ The 
jurisdiction of a Court of Prize is at least as essential in the neutral’s 
interest as in the interest of the belligerent, and if the Court is to have 
the power to release in the interest of the one it must also have 
inherent power to condemn in justice to the other ’’ 

■■ Capture and condemnation are the prescriptive and estabhshi'il 
modes by which the law of nations, as applicable to maritime warfare, 
Is enforceil . In principle it is not the belligerent who creates an 
offence and imposes a penalty by his own will and then by his own 
.luthoiity empowers and directs the Court of Prize to enforce it It 
IS the law of nations, in its application to maritime warfare, which .it 
the same time lecognises the right of which the belligerent can avail 
himself mb modo, and make.s violation of that light, when so availed 
of, an ofience and is the foundation and authority lor thi‘ right and 
iluty of the Court of Prize to condemn, if it finds the capture justified, 
unless that light has been reduced by statute oi otherwise or that 
<luty has been limited by the waiver of his rights on the part of the 
'‘overeign of the captors ” 

It was ('ipially inadmissible to ilescnbe the Ordei as .in executive 
measuie of police on the pait of the Crown for the purpose of preventing 
an inconvenient trade oi .is .in authority to a Court of Prize to punish 
neutrals for the enjoyment of their liliertics and the exercise of their 
rights Such a de.scription begged the que.stion 

Undoubtedly the right of retaliation existed The onslaught upon 
shipping generally by Germany at the beginning of 1917, recited in the 
Order, siifhciently establi.shed the nece.s.sity for further invoking the 
light of retaliation The real question was the character and the 
degree of danger and inconvenience to which neutral trade was in fact 
subjected Compliance with the Order would have involved the 
Lmmru in difficulties, jiaitly commercial, and partly military. The 
extra e.xjiense entailed by the former could have been passed on to 
those liable to pay freight This inconvenience could not be rated 
high. The Order did not forbid the carnage of the goods altogether. 
’ITie neutral vessel might cany them at her peril and that peril so far 
as condemnation was concerned might be averted by calling at an 
appointed port. The mo.st material question was the degree of risk 
to which deviation would have subjected the vessel. Tlie German 
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plan was to doiiy tin; North Sea to tiade ami the danger involved in 
that plan must be deemed real and great. The deviation required 
t lierefore crossing and recrossing the area of peril. 

Then LoidsJnp.s lecall and apply what was said in the StigsUid 
that in estimating the Imrden of retaliation, account must be taken of 
the gravity ot tin* original offence which provoked it, and that it is 
material to considei not only the burden which the neutral is called 
u])ou to bear, but the jieril from which, at the price of that burden, it 
may la* expi'cted that belligerent letaliation will deliver him. It may 
la* —let us pray that it may be so—^that an Ordei of this severity may 
uevei be needed and therefore m.iy iiev'ei be justified again, for the 
light ol letaliation is one to be spaungly exercised and to be strictly 
le vie wed Still the facts must be faced Can there be a doubt that the 

onginal jnovocation hen* was as grave as an} recorded in hi.story. 
that it menaced <ind outraged neutnils. as well <is belligerents, and 
tint neutrals had no escape from the peril, except liy the successful 
.ind stringent employment of unusual measures, or by the inglorious 
assent to the enslavement of their trade ^ Their Lordsliips have none ’’ 
It was plain that measures of letaliation and repression were justified 
in the interest of the common good even at the cost of very considerabh* 
iisk. and inconvenience to neutrals iii particular cases It was for the 
.ipjiellants to show that tin* risk .iiid inconvenience were in fact 
(*xcessive Theie weie more lo.sses trom submarines than from mines 
Pi oof of the amount of danger iii cros.sing the mine field was singularly 
lacking, but aftei a voyage ot no extraordinary chaiacter tlie Leonora 
did reach Harwich in safety 


'I’liib ease shows the extent to winch a belligerent may lawfully restrain 
and punish neutrals who evade the lueasuies taken by him lu exercise of his 
right to retaliate against the other belligerent, who has violated the rules of 
international law. This and the previous eases decide that retaliation is a 
branch of the rights recognised by international law as belonging to belligerents 
and that retaliatory measures may be enforced against neutrals, to the 
Iirejudice of their perfect freedom of action. Disregard of a valid measure 
of retaliation is, as against neutrals, enforceable by a Prize Court. When it 
IS (*stabli8hed that the conduct of a belligerent has given occasion for the 
exercise of the right of retaliation, the only question is whether the mode ui 
which it has been exercised is such as to be invalid by reason of the burden 
imposed upon neutrals. 

It was hold by the Privy Council in The lietnisse and The Elve, 3 B. & C. P. C. 
I'.c 36 
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,'■>17 and 771, that the Order did not apply to neutral vessels sailing from an 
Allied port (a) 

Writing of these decisions upon the validity of retaliation, Sir Erie Richards 
said: “ The right claimed is obviously one of extreme importance, for it enables 
belligerents to over-ride the whole of the protection which the common iaa 
of nations and 'Preatics have given to neutral trade, and yet if retaliation be 
a legal right, neutrals can have no cause of complaint ” (h). 

Damages —Damages will be given against the Crown where a ncutial 
vessel IS diverted to n British port without reasonable cause. Thus, in The 
liemisse and The Elve, 3 B. & (\ P. C. 771, where two neutral vessels, bound 
from a French colonial port to Rotterdam, were stopped just outside the 
“ war zone ” and .sent in, oni' being sunk by a (Jerinan submarine and the 
other damaged, it was held that the Order had no application to a vessel 
sailing from a British or Allied port and that in the absence of any reasonable 
giound for such diversion the- Crown was m the position of a wrongdoer and 
could not excuse itself from returning the property by saying it was unable 
to do so by reason of the wrongful act of another belligerent. But wheie 
the validity of the capture depends upon a difficult question of law, such .is 
the construction of public documents, costs and damages will be refused if 
the seizure is afterwards held to be wrong- see The Siguril (No -), 
3 B. & C. P. C. 87. 

France was the unl\ other Power which found it necessary to resort to ,i 
similar act of retaliation. The Decree of the 13th of March, 1916 (c), follows 
substantially the same lines as the British Order of the 11th of March, 191'). 
By Art. 1, the territory occupied by the Cernian forces was deemed to be 
Ccrnian territory. 

(iENERM. Note.— The Orders %n Council. —The legality of these measures is 
ojien to most serious question. Oppenheim, indeed, amongst others, supports 
the legality of the Ordeis of the 11th of March, 1915, and of the 10th of 
danuary, 1917 (Oppenheim, ii. p. 546, § 319); disapproving the protest of 
the United States (Pari. Pap. Misc. No. 14, 1916 [Cd. 8233). Neutral-!, 
lie savs, could not complain, becau.se they did not prevent Cermany from 
larrying out her nefarious submarine practice, which attempted to cut off 
entirely all communication with Great Britain; and he cites the analogy of 
inability to jirevent the passage of troops through neutral territory. It is 
doubtful wlicthci the analogy is a good one—a neutral allowing the passage 
of troops through its territory commits a breach of neutral duty towards the 
other belligerc-nt, a neutral who fails to proceed to extremities against a 
belligerent who illegally destroys or detains the ships or goods of its own 
subjects docs nothing of the kind, even though such failure to take effective 

(a) See Correspondciuc with the Netherlaiid.s Government, Pari. Pap. 1918 
|(!l. 8909J. 

(h) Brit. Y. B I. L 1920—1921, jip. 29, 30. For a cnticrsm .see Borchaid, 
^ ale Law Journ. 1919, j). 583. 

(c) Fauchillc, Jiiiis]j, Fraiif , Annexe, p xliv. 
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action is oontrai’y to the interests of the other belligerent. To itniiose on 
neutrals the buvilen of ensuring complete legality in the maritime practices 
of belligerent States would be to impose a wholly unreasonable buiden. 
It IS difficult to see why mere acquiescence in a violation of one’s own rights, 
which it IS impossible to prevent, .should entitle the opposing belligerent to 
violate those rights still fuither. 

With reganl to the Order of the 16th of Februarv, 1917, Oppenhenn thought 
this uhra vuvs, semiiingh' on the ground that it threatened punishment and 
assumed jurisdiction over neutral ships for acts which acconling to international 
law are perfectly legitimate. The assumption of jurisdiction can hardl> be 
a (rue basis of distinction -that principle would invalidate all the Orders. 
Whether there is a rule* that retaliation must stop short of the actual eon- 
dc'mnation of neutral prciperty seems an unde< ided question. To what 
e\tent, if at all, the- illegal acts of one belligerent allow the other belligerent 
1o act equally irregulaily as against neutrals m retaliation is unfortunately a 
very unsettled problem It is submitted, however, that no measure of 
letaliation is lawful unless its purjKi.^e is bond fide to compel the withdrawal 
of the illegal measures of the enemy—a principle which appears to be 
recognised in the British prize decisions on the Berlin Decrees of Napoleon 
and the resulting Otdeis in Council. 

The judgment in th(‘ Luniora in particular is one which the editor considers 
,111 imjiaifial Intenialional Prize Court would inevitably have reversed 'I'he 
reasoning is unsatisfai tory and the historical research supporting it supei- 
fieial. ’Pile (burt never seems to have seriously grappled with the real issue 
involved. If the judgment is eorrc'ct as an exposition of iiiteinational law, it 
w'ould mean that wheie one belligerent has broken the rules of international 
law, its enemy is likewise by way of retaliation entitled to violate neutral 
rights, provided that the methods of retaliation taken are under all ciimm- 
htances of the case not unreasonably harsh to neutrals—a matter fur a 
belligerent Prize Court to determine. If the general assent of nations has 
ever been accorded to such a cloctrme, some more convmemg evidence of 
that fact seems recpiirc-d than anything to be found in the decisions of the 
British Prize Comts on this matter. The present editor is not satisfied that 
such assent has been given. 
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THE MARIA. 

11 (' l\oil. 340, Scott, 1003, Tudor, Ijcadiiifi C.i^c.s m Maritime 
l.aw, 889 (1799) J 

Case.] During wai lietwoeii Great Britain and Fi.incc, ,t tieet ot 
iSwi'disli merchantmen, under convoy of <i Swedish frigate, wu.s 
encountered off the coa.st of England by a Biiti.sh s([uadron Th<‘ 
fleet included the Maria and five other ves.sels, bound for s arious port.s 
in I he Mediterranean, and laden with cargoes consisting of naval 
atoies(<f) The British squadron having propo.sed to excmcisc- a right 
of visit and search over the vessels under ctunoj, the convoying vessel 
intc'rposed, with the result that the exercise of this light was foi some 
time forcibly resisted, and such re.sistance only ultimately overcome* 
by the superior force of the British On this giouiid both the Maria 
and the othei vessels were .seized <ind sent in foi adjudication It 
subsequently appeared also that these vcs.sels had sailed undei convoy 
foi the cxpicss puijiose of evading British seaieli. and that the con¬ 
voying vessel had even leceived instructions to lesist it In these 
ciicumstances it was held that the penalty of confiscation attachc'd 
both to the .ships and their cargoes. 

Judgment.] Loid iStowell laid down (1) Tliat the right of visiting 
and searching merchant .ships on the high .seas, whatever the ships, 
wh.itever the cargoes, and whatever the destination, was an mcon- 
tc.stable light of the lawfully commi.s.sioned cruisers of either belligerent. 
It v. as, in fact, only by the exercise of this right that it wa.s possible to 
ascertain whether there was ju.st cause of capture The right must 
be exercised with as little vexation to the neutral as possible, but 
however .softened, it restedat bottom onforce, although a lawful force. 
(2) That such a right could not be legally varied by the forcible iiitei jiosi- 
tion of the neutral Sovereign. Two Sov^ereigns might indeed agree, an 
in some instances they had agreed, that the presence of an armed vessel 
with their merchant ships should be mutually understood to imply that 
nothing was to be found in the vessels under convoy inconsistent with 
amity or neutrality But no Sovereign could compel the acceptance 


(d) Such stores licing conditional emit i a hand 
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of such security hy force The only security known to the Jaw of 
nations which a belligerent possessed, independently of such agreement, 
was the right of visitation and search (3) That the penalty for .iny 
violent contravention of this right was the confiscation of the propcity 
so withheld from visitation and search That this was so appea>ed 
to be evident, both on fair principles of reason, on the authority 
of Vattel, and from a consideration of the institutes of all great 
maritime countries. 

Nor were there any special circumstances in the present t-ise, 
whether arising under Treaty or otherwise, which would serve to 
take it out of the general rule Cases might, indeed, occur in which 
a ship would be authorised by the natural right of sclf-preseivation to 
defend itself against (‘.xtrerne violence threatened by ,i cruiser grossly 
abusing her commission, but when the utmost injury thieatened v.as 
the being carnoil into the nearest port for enquiry, suliject to a 
responsibility on tfii' jiart of the captor for costs and damages if he 
acted vexatiously, ,i meichant vessel had no right to take the law 
into her own hands For the.se> reasons a decree of (.ondomniition 
must lie ])roiu)unced both on shi]) and cargo (e) 


'I'his ease decides (1) that the right of visit and search ovei men haiit vessels 
on the high sea is a necessary incident of the right ot iniuitnne capture; . nd 
(2) that it cannot be displaced by the mtcrvention of the neutral Hoveicign, 
or by the fact of the vessel being under convoy Incidentally it tom lies 
also on the remedy available in cases where a captor cxc'n ises his lights 
unwarrantably or vexatiously (/). 

With resjiect to visit and search, the geiieial natuie ot this right and tlie 
conditions of its exercise have already been described (</). Whilst a ncut'-al 
vessel IS bound to submit to visit and search by a qualified belligerent, a ne-re 
attempt to evade it, as by flight, unaccompanied by actual lesistunee, will 
not sufiice to warrant her condemnation, althougli it would justify tlie 
belligerent m usuig all necessary force to prevent liei fiom escaping (/t). ISven 
forcible resistance, moreover, might, as is |)ointed out iii the judgm(>nt, be 
justified by any gros.s abuse of power on the part of the captor In any 
other case, however, it will involve both ship and targo in .i eonunon 

(e) This judgment was subsequently affirmed on lioth points by tlie (louit of 
Appeal: see The Elscbe, 4 C Rob. 408. 

(/) On this point see also The SanJium BapltsUi and L<i Funsi>ntw CoMcpnoii, 
5 C. Rob. 33, where damages were awarded by the Court against british captors 
for subjecting the captured crew to “ restraints not absolutely necessary to the 
security of the captors ” 

(i/) Supra, i). 24tl. (h) Thr Miiilai, Kdw 207 
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condemnation (?) Bnt losisfamc by an enemy ship will not in general affect 
neutral cargo on boanl, since resistance is always justifiable as between 
enemies; although according to the British piaetiee this will not apply where 
neutral goods are shi])])ed on board an armed vessel of the enemy (k). On 
all these points, save the last (/), and now on the ((iiestioii of convoy {m), the 
Amenean ]iiactiee agrees with the British (h). The right of visit and search, 
with its eustomarj- meidents, is (equally recognised - although w'lth a 
icservation of the right of convoy—under the Continental practice (o). 

With respect to the so-called “right of convoy.” this appears to have had 
its oiigiii 111 Treaties made between parti* ular States, under which merchant 
v*\ssels belonging to eithei jiarty, being neutral aiul undci convoy' of a national 
warship, were exempt from visit and search by the other, the presence of 
the convoying vessel being iindcTstood to afford a giiardiitee that they were 
not engaged iii any unlawful traffic (p). Later, a claim to exemption by 
light of convoy was put forward as one already authorised by cu-stom, 
although at the time there yyas probably no custom yvhich yvas either sufficiently 
general or uniform to rank as obligatory Hence (beat Britain continued, as 
yyc haye seen, to assert and enforce the usual right of visit and search, in 
dcsjiite of convoy So, in 1800, the Freya, a Danish frigate, was captured 
foi haying foieibly interposed to prevent the visit and search of vessels under 
lur tonvoy, although in the result the vessel yvas restored by arrangement 
with Deiiniaik (</) 'i'hc right of convoy yvas one of the claims included in 
the iJeclaration of the Second Armed Neutiality, 1800 It was, moreover, 
loi .1 short time, recognised by (ireat Britain, although only by virtuo of 
Conventions * oncluded yyith particular States m leluiu for concessions (s), 
and even then subject to leasonable safeguards (/). But these Conventions 
were later rescinded, yvith the result that Great Biitain leveitcd wholly to 
the earlier jiraclu*' For some time after 1815, howey'cr, there yvas but 
little occasion for its cxeicise. In 1854, duiing the war with Russia, the right 
of seaieli of vessels iindei neutral convoy w'as expressly waiyed (n). Subse- 
(|iienlly the Declaration of Pans, 185(5, by exempting enemy goods not being 


(i) The KIsfbc, V Rob 173. (A.) S<‘e p. 44.'>, sup/a. 

(f) Ihid. \ni) Infra, p .')67. 

(/i) Wheaton (Dana), 088, The Ship Hose \. 'The L’nited State's, 30 (’ourt of 
Clnmis, 291 

(o) For a compendious statement of the views of Kuropean writers sec Hallcck, 

(p) Theie arefiequcnt Treaties to this effect, especially towaids the close of the 
eighteenth tentury, although mainly on the part of the Bidtie Rowers, Holland, 
and the United iStates, Hall, § 272. 

(7) See Hallcck, II 203, n ; Woolsey (1888), 371. 

(s) As by Conventions made yvith the Baltic Powers m 1801 and 1802. 

(t) These are notcw*>ithy as having probably laid the foundation of the light as 
now reioginsed liy Convention- see Atherley-Jones and Bellot, Commerce m 
War, 334 

(?() Owing to the difficulty that w-ould otherwise have evistcd in maintaining 
iiay-al co-operation with France, by whom the right of coiiy-ov was recosnised 
vee l>arl I’ap 1909 [Cd. 4.7.54], 25. ^ ’ 
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contraband from seizure under the neutral flag, greatly diminished the 
importance and scope of the British rule m derogation of the right of convoy. 
Nevertheless, the right of search, in despite of convoy, is formally asserted 
in the Manual of Naval Prize Law, 1888 (x), and would still be recognised by 
the Court, unless excluded by Instructions issued to the Naval Forces. 

'The view of the American Courts and writers on this point agrees in 
substance with the British view (y). In practice, however, this was largely 
qualified by Treaties made by the United States Government with other 
Powers, under which the right of convoy was recognised, subject to certain 
safeguards; whilst more recently it has been adopted as a .settled rule and in 
this form embodied in the Naval Instructions of 1917 (z). By most European 
Powers, also, the right of convoy has long been recognised. Indeed, an 
exammation of the Memoranda presented by the various Powers takmg part 
in the Naval Conference, 1908, shows it to have been accepted by all the 
leading maritime States with the exception of Great Britain (a). By the 
great majority of jurists, moreover, other than the British and American, 
the •' right of convoy ” is accepted as a settled principle (b). 

In view of this general recognition, and having regard to the diminished 
imjxirtance of her own rule owing to the changes wrought by the Declaration 
of Pans (c). Great Britain, on the occasion of the Naval Conference, 19t)8, 
expressed her willingness to recognise the " right of convoy " (d); with the 
re.sult that rules adopting and regulating it were embodied m the Declaration 
of Ixindon During the war of 1914, however. Great Britain reverted to the 
e.iiher practice. When the Dutch Goveinment. during the war of 1914, 
d(‘( lared that certain vessels would be convoyed to the Dutch East Indies, 
Gieat Britain refused to recognise the right of convoy and only agreed not to 
exi'rcise the right of visit in this jmrticular instance upon terms agreed between 
the two Governments ” (e). Nevertheless, "the light of convoy” is ot 
(jiicstionable expediency, by reason of the difticiiltv of guarding against 
fraud and the conscxiuent danger of causing triction between belligerents 
and neutrals (/). 

Hdhgerent ('o/ieoy. —'riie liabilitv incuried bv neutral vessels making umi 
of enemy convoy is very similar in its nature to that of shipping neutral 
goods on boaid an arinetl vessel of the enemv (g). In ISIO a controversy 
arose on this subject between the ITiited States arul Denmark. During the 

(x) See Art.s 7, 148, 149, although this .Manual is now withdrawn. 

(y) See Thv Sancy, 27 C. C !t9. The Sen Symph, 30 C. C 309, Wheaton 
(Dana), 092, ii. 

(z) Sec Nos. 51—53 

(a) See Bail. Bap. U109 [(M. 4555], 78, although in the ease of .Japan it is subject 
to exception in circumstances of grave su'.picion 

(b) In 1885 it was adopted also bj- the Institute of Intel national Law. 

(<) Supra, p. 500. 

(d) See Bari. Bap. 1909 [Cd. 4.-).54J, 25 

(e) Pari. Pap. 1918 [Od. 9028J 

(/) Hyde, ii. ^ 734. As to this argument, however, it may be thought that 
neutral States would hardly desiie to ilaiiii the light if friction had not already 
arisen. (</) See p. 445. supra. 
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war then prevailing between tJreat Britain and Denmark, France being at 
the time in alliance with the latter, a number of American vessels bound foi 
Russian ports made use of British convoys, with the object of escaping visit 
and search on the part of cruisers belonging to the other belligerents. In 
March, 1810, the Danish Government issued Instructions declaring all vessels 
which had made use of British convoy either m the Atlantic or the Baltu' 
to be good prize. Under these Instructions a number of American ve.s.'<cls 
W'hich had made use of Briti.sh convoy were seized, and some eighteen of 
them condemned as prize by the Danish Prize Courts, without any proof of 
.active resistance to visit and search The United States Government 
prolested against this proceeding; contending that so long as the association 
of the neutral vessel with the enemy convoy was not accompanied by an\ 
attempt at concealment or deceit, or by <inv participation in the resistance 
of the convoying force, she did not Io.se her neutral character. To this 
Denmark replied that the use of belligerent convoy showed a settled intention 
to resist visit and search, and that a neutral thereby ranged himself on the 
side of the enemj’ and renounced the advantages of the friendly nr neutral 
character. After negotiations extending over twenty years, an indemmti 
was paid by Denmark, although subject to a proviso that this should not In¬ 
drawn into a precedent (/i). The contention put forward by the American 
Government in this case agiees with the doctrine of the American Courts (i). 
.ludgmg this question in the light of general principles, it would seem that 
the fact of a neutral vessel having made use of enemy convoy would in itself 
he a good ground for detention and enquiry; and that the fact of such a 
x easel having been arrested w hilst under enemy convoy, and after rcsistam <- 
on the part of the latter, would afford just ground for condemnation, botli 
as evincing an intention to resist visit and search and on the ground of hostile 
association .4nd this appears to accord with the British practice (it), and 
also with the \iews of the leading Briti.sh and American writers(f). R\ 
,Vo. 54 of the Kaval Instructions, 1917, U.S.A , “ any vessel under convnv 
of a vessel of an eiu my is liable to capture.'’ 


Genebai. A'otes. —Itight of Visit und Simch .—The cxisteiue of this right 
IS so universally recognised as to need no affirmation by Convention. But 
111 the matter of the liability incurred by a neutral foi resKsting it. Art. fill 
of the Declaration of London provided that fou ible resi.stancc to the legitimate 
exercise of the right of stoppage, search, and capture, imolved in all eases 
the condemnation of the res.sel, that the caigo on board wa.s liable to the 

(A) Sec Wheaton (Dana), (199, and .Mooic, Dige.st, \ii 495 

(t) See The Nereide, 9 Cranch 388. Scott. 1014; and The AUilaiiht, 3 Wlaat. 
409; but see also the dissenting judgment of Story, J., m The Nerode , and The 
Sea Nymph, 36 Court of Claim.s, 369 For a full discussion of the .\merican ease, 
see Moore, Digest, vii. 496. 

(k) See Manual of Naval Prize Law, Art. 150, which recites that M-.s.sels uiidi i 
enemy convoy are from that circunistanrc alone liable to detention. 

(l) Including Kent, Dana, and Wool.sey, see Hall, § 27.5 
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Sami' treatment as cargo found on board an enemy vessel (wt); and that 
goods belonging to the master or owner of the vessel should be treated as 
enemy property. In effect this eonfirms the customary law on the subject, 
although with some mitigation as to the liability of cargo. Under the 
Declaration, for instance, enemy goods would still be condemned, for the 
reason that the protection of the neutral flag can no longer be claimed, and so 
too would goods belongmg to the master and ownei of the vessel, even though 
neutral; but neutral goods, not being contraband, would go free, subject 
only to proof of their neutral character. As under the customary law, a 
mere attempt to escape, although exposing the vessel and those on board 
to the risk of hostile measures, was not in itself a ground of condemnation (n). 

Rujhl uf Convoy .— By Art. 61 of the Declaiation of I.rf^)iidon. neutral ves.sels 
under the convoy of warships of their own nationality were e\empt from 
search, the theory being that the neutral Govciiiincnt bv placing the ve8.sels 
under convoy assumes responsibility and guarantees that they arc not 
engaged in any venture which is inconsLstent with their neutralitj. It 
encountered by a belligerent cruiser, the commander of the convoying ve,''''el 
must give m writing all information which could be obtained by search, both 
a.s to the character of the vessels and their cargoes. If the belligerent siisiieeted 
that the lonfidence of the neutral commander had been abused (o), by Art 62 
he must make known his suspicions and ask for further investigation. In 
this case it rested with the eomniandei of the convoy alone to make suth 
investigation, although he might, if he thought fit. allow .in ofticer of the 
belligerent warship to be present at the investigation, but in any case the 
results of the investigation must be embodied in a written leport and a cop> 
handed to the latter. In the event of any difference of opinion—as might 
((iiiceivably occur in relation to what constitutes “ conditional contraband ” - 
the belligerent officer could do no more than enter his protest, leaving 
the matter to be settled by diplomatic means. Hut if, in the ujmiion of the 
commander of the convoy, the result.s of the investigation were such as to 
justify the eaptuie of any ve.ssel under his convoy, then the protection of 
the eonvov must be withdrawn, and tlie iK'lligeient must be .illowed to send 
the suspectcil vessel in for adjudication. The effect of these piovisions was 
thus to affirm generally the right of convoj, subject to conditions designed to 
safeguard belligerent rights. The initial provision, construed m the light of 
the oflacial report, would appear to impose on all neutral Uovt-i nmeiits availim; 
themselves of the right, a correlative duty of exercising a genuine sujiervisioii 
over the traffic of the vessels under convmv. with a view to jircvcnting any 
abuse of the privilege (p). The written staU'inent required to be furnished 
to the belligerent by the commander of the convoying vessel was intended 
,it once to emphasise this resixmsibility, and to prevent anv .imbiguitv or 


(m) As to the consequences of this, cl. supra, ji. 44.>. 

(n) See Report. Pearce Higgins, 608—609. 

(o) As where he had reason to believe that a vessel w'lio.sc [lapeis were icgular 
w as, nevertheless, carrying concealed contraband 

(p) Sec Report, Pearce Higgins. 606—607 
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inisuiidtTstanding. Since, however, the Declaration has not been ratified, 
the right of convoy is not a rule of international law and, even if it should be 
finall 3 ’ accepted, it was thought by Dr Pitt Cobbett unlikely that it would 
be Jaigely resoited to in practice, owing to the difticulty under modern 
conditions of uniting in one body a number of vessels of different rates of 
speed (g') 'I’he experience of the war of 1914, however, suggests that the 
technical difficulties are less than it was at one time imagined. 

( 'ompe7isatio7t .—By Art. 04 of the Declaration, if the capture of the vessel 
or goods IS not upheld by the Prize Court, or if the prize is released without 
any decision being given, then the parties interested shall bo entitled to 
I'oinjicnsation, unless it can be shown that there were good reasons for effeoting 
the capture In effect, if the case proceeds to adjudication, it is the duty of 
the national Brize tburt to determine this question, whilst if the vessel is 
released by exeeutiv'e action, and if m such a case the national Courts have 
no jurisdiction (r), then any' claim for coinpensation will have to be pursued 
by diplomatic means. No provision was made as to the manner m which 
damages should be assessed, this being left to the discretion of the Court or 
other determining body. But no comiien-sation was due, even though the 
vessel or cargo was ultimately released, if there was reasonable cause for 
capture; as wdiere the necessary proofs of non-hability were not furnished 
until after the airest, or where papers relating to the ship or cargo were 
suppressed or destroyed, oi where false or double jiapcrs were used (s). The 
principles on which compensation is given and assessed under the British 
jirize sy.stem have alieady been considered {1). 


DESTIiCCTION OF NEUTRAL PRIZES. 

THE KNIGHT COMMANDER. 

[1 K. & J. Prize Cases, 54(l90.i)J 

Case.] The Knujht Comvtander, a British .ship, wa.s captured by a 
KiLssian cruiser near the Gulf of Tokio, while on a voyage from New 
York to Yokohama and Kobe, with a cargo consisting in part of railway 
materials, bridge parts and other machinery. There were no bills of 
lading for the cargo, but the captors were satisfied from their inspection 
of the holds that a large portion of the cargo was contraband of war. 

(g) yee Hall, j; 271, supra, p. ,767. 

(/) As under the British system, where the Court.s have so far no power to award 
<l.iniages except as incident to a prize suit. 

(•<) Sec Report, Pearce Higgins, 610,-611. 

(t) Supra, pp 236—239, 246 
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In view of the fact that the vessel had only four days’ supply of coal 
on hoard, it was decided to sink it at sea without any attempt to bring 
it into a Russian port. The Russian Prize Court at Vladivostock and 
the Supreme Imperial Prize Court on Appeal held the destruction 
justified. 

The Vladivostock Court held that the master had .suppressed a whole 
file of important documents, that there was contraband on board in 
quantity exceeding half the cargo, and that the ship was engaged m 
transporting articles of contraband to the enemy .it Chemulpo, the 
immediate theatre of war. 

The shipowners contended that there was no proper examination of 
the cargo, and even assuming a portion of it to have been contraband 
no precise evidence had been given as to the amount, that there were 
no special circumstances justifying destruction, even if destruction of 
a neutral ship were legal; that there was no immediate presence of 
the enemy, and that a four days’ supply was ample to take the vessel 
to a Rus.sian port in the Island of Sakhalin 

The Russian Prize Regulations jnstified the destruction of any 
vessel, enemy or neutral, which was liable to condemnation (under 
exceptional circumstances). Both the Vladivostock Court and the 
Supreme Court held on the facts that the shij) was Iialile to condemna¬ 
tion, and that the distance from a Russian port, the close proximity 
of the enemy, and the shortage of coal were sufficient circumstances to 
justify condemnation. 


.\8suining the facts to have been those accepted by the Court, .ibout which 
the report of the case leaves some grounds for doubt, it still remains very 
ipiestionablc liow far the destruction can be legally justified. On the 
generally received British view, as .a neutral vessel, it was exempt from 
destruction; while even on the view' of those writeis oi national instructions 
which justify seizure under exceptional circumstaiiees, it is iiard to find a 
sjiecial urgency for the destruction. The vessel was in no immoduite danger 
of recapture. It was m the hands of a cruiser squadron, not of a single shiji. 
No enemy ship was in its immediate vicinity. It admittedly had coal supplies 
for four days, and though evidence was given that it was m the pievailing 
conditions impossible to increase the coal supply from the triiiser.s, it does 
not appear to have been discussed whether anv rccoaling might not h.ive been 
jiracticable during the period its own supplies remained. The impression 
given by the reported facts is that it was not a case of urgent necessity' for 
ilcstruction, but one in which it w'as inconvenient to the capturing squadron 
to attempt to send the prize to a Russian port, owing to the likelihood of its 
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encountering Japanese warships on ite way thither. Military convenience- 
there may have been for destruction, but hardly “ military necessity." 


(tENEral Note. —Dedruction of Neutral Prizes .—(i) Under the Custonuiry 
]mw .—The primary rule was that neutral vessels, or indeed any vessels whose 
nationality was doubtful, must, if cireumstances prevent their being brought 
in for adjudication, be released (u). The principle of this rule was laid down 
in the case of Maiaonnaire v. Keating (x) in 1815. 

In this ease the vessel was American, sailing under a Sidmoutli licence 
and carrying food for the enemy’s forces. She had thus acquired a hostile 
(haracter. She w as captured bv a French warship and upon threat of 
destruction the master agreed to ransom. "The capture,” said Story, J., 
" was strictly legal,” but the hostile eharacU*r, he added. “ would not justifi 
the destruction of the vessel and cargo on the high seas ” 

British, Dutch, French and Japanese opinion and practice were alike 
opjiosed to the' destruction of neutral vessels under any circumstances (y) 
In none of the four English cases decided in the Anglo-American War of 
1S12—1814 was the right to ilestrov admittisl by the Courts. All these 
wore cases not of neutral vessels, but ol American ships protected by a British 
licence. But although for most purposes they were analogous to neutral 
ships, they were not eompletidy so. In the ease of The Actueon (z), the vessel 
was destroyed by- the British commander because if he had allowed her to 
proceed, the jiosition and strength of his own squadron would in all probabilitv 
have been communicated to the opposing enemy fleet which was in the 
neighbourhood. As an enemy ship, in fact, the Aetaeon would have bi'en 
(juite justified m giving this communication which m a strictly neutral vessel 
would have constituted unncutral -service. All that these cases decided was 
that if a neutral or protected ship was destroyed for reasons of policy alone 
<is between the cajitor and the owner, the latter was entitled not only to 
restitution but to damages and costs “ If,” said Lord Stowell m Thf 
Felicity (a), " a neutral or protected ship is destroyed by a captor either 
wantonly or under an alleged necessity in which she was not direitly involved, 
the captor or his (Government is answerable for the spoliation ’ " When it 

IS neutral,” adds the learned judge, “ the act of destruction cannot be justified 
to the neutral owner by the gravest importance of such an act to the public 
service of the captor’s own State; to the neutral it can only be justified 
under any such circumstances by a full restitution m value. These rules arc- 
so clear m principle and established in practice that they require neither 
reason nor precedent to illustiate or support them.” 

It IS true that in the case of The Leucade (b) Dr. Lushmgton, in his judg¬ 
ment, did contemplate the destruction of neutral vessels under pressure of 
jiaramount necessity' But as the vessel was not destroyc-d—it was in fact 


(u) See pp. 234, 235, supra. 

(?/) Pari. Paj). 190» [Cd. 4.5.551 
(a) Supra, jj 23.3 


(*) 2 Gall. 325 (1815). 

(z) 2 Dods. 48 (1816). 

(6) Spinks, P. C. 217 (1855) 
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brout^ht iti for adjudication—the right to <k',troy waa never in issue, and was 
not determined PoUowmj; Lord Stowell, T)r Luahington decided that a 
neutral vessel must be brou>;ht m for adjudication, and if this was impossible 
she must, under ordinary circumstances, be leleascd. xVs between captoi 
and owner no excuse as to inconvenience or difficulty could be admitted. 

From the.si' cases Holland deduced the following proposition: “ An 
enemy 's ship, after her crew has been placed m safety, may be destroyed 
When there is any ground for believing that the ship or any part of her cargo 
IS neutral property, such action is justifiable only in cases of the gravest 
importance to the captor’s own State, after securing the ship’s papers, and 
subject to the right of the neutral owners to receive full compensation ” (c) 

With all respect, it is .submitted that this conclusion that the destruction 
ot .1 neutral ship is ju.stifiable " in cases of gravest importance ” is not 
Mijiporterl b^ anv principle or generallv recognised usage of international 
law. 

Holland, however, agreed that the practice of destruction ought to be 
absoluteh forbidden by (’onventioii Westlake is the only other British 
jurist ot authoriti supixutiiig the right to destroy. Basing his opmion upon 
the right to destroi eiieniv ships and caigoes, he says, “ on similar principles 
a neutral has no cause of complaint if property of his is destroyed at sea 
which,it brought in, must have been condemned under the law' of blockade oi 
contraband. Foi him. too, the judgment would only have verified a forfeiture' 
iinpcwed b\' the facts ” (ri). 

’rii<‘ old rule has alwavs been followed by Oreat Britain By the Admu-alty 
■M.inual of 1H88, British commaiideis are instructed to release without ransom 
a vessel which is not in a condition to be sent m or for which a prize crew 
e’amiot be spare'll, unless there is clear proof that she belongs to the enemy, 
or IS engaged in iinni'iitral service, m which case only are thev authorised to 
dcstioy it 

'Pile instructions issued to Japanese comnianders m 1894 were similai. 
Japanese commanders were authorised to destroy enemy vessels if unable 
to send them in, but, if the vessels were neutral, they must be released after 
articles contraband of war had been taken out. 

it 18 true that in the Code des Prises juepared by the Institut de Itioit 
International and approved at the Congresses of Turin. 1882, and Munich, 
1883, no distinction was drawn between the destruction of enemy and neutral 
.-^hips. On the other hand, at the Heidelberg Congress of 1887, this question 
was fully debated, with the result that the rule was confined to the destruction 
of enemy slups. The proposition that “ such right of sinking is exceptionallv 
.illowed to the captor in ease of the prize being a neutral eondeninable shiji ’’ 
w as suppressed. 

As Baty truly says, " It is surely very remarkable, that m all the historj- 
ot war up to the twentieth century, not a smgle instance can be adduced of a 
neutral ship being destroyed on the high seas. Surely it is most significant 

(c) Letters on War and Neutrality, p, 168. 

(d) Intern. loiw, vol li ji. 309 
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that, despite the utmost temptations and the fiercest stress of conflict, 
belligerents unifonnlv and serupulouslj- abstained from the least interference 
with neutral vessels, beyond ascertaining their characters and bringing them 
into port French, American. Spaniards, Dutch, Danes—strict navy men 
and lax piivateers—polished admirals and rough desperadoes—none of them 
dared to send to the bottom a ship bearmg the flag of a neutral State ” (e). 

Other Anglo-American jurists who deny the right to destroy a 
neutral merchantman are. Wheaton (/), I’hilhmore ( 51 ), Hall (A), Ta}dor(!), 
Lawrence (k), Woolsey (/), Atlaj’ (m), Bentwich (»), F F Smith (Karf 
Birkenhead) (o). Lord Philliniore {p), and Maedonell {q). Of Continental 
jurists: Bluntschh (r), Nippold (s), Gesner (t), Bonfils (u), Wehberg (x), 
and apparently De Boeek {y) and Fiore (z) do not admit the right to destroy. 
Kleen is especially emphatic. The destruction of neutral property, he .says, 
is nevei “ a necessity of war,” and the captain of a cruiser who on the high 
seas commits such an act, arrogates to himself the powers of a judge, a quality 
w Inch does not belong to him (a). 

On the other hand, Calvo ( 6 ), Dc Martens (r), Dupuis (d), Perels (ee). and 
Kivier (/f)supported the right to destroy in certain exceptional circumstances, 
yi7. : imperious military necessity, or force majeure, e.g., unseaworthiiiess, 
^lowness, remoteness from the captor’s port, inability to spare a prize erevs, 
fear of recapture Valin has also been cited to similar effect, but it is cle.u 
from th(' context that he was treating of enemy ships only (gg). Professor 
(' Noble Gregory, however, supports tlie right of destruction, provided the 
( rew and ship’s papers are preserved {hh). 

The old rule once unuersally acknowledged that neutral vessels must 
never be destrored was rejected by Russia m her naval instructions of IStil), 
1895, and 1901, by France m 1870, by the United States in 1898, by Japan 


(c) Bntain and Sea Law, p 33 See als-o I L. A., 26th Rep., 1910, p. 117. 

(/) Law of Maritime Captures Uj) Intern Law, vol. 111 p. 432. 

(h) Intern. Law, 5th edit, p 735 (1) Intern Law, p. .573. 

\k) W.ir and Neutrality in the Far Ka.st, p 255 
{1) Intern Law, § 184. 

(lit) Atlay’h Wheaton, § 359 <■ (n) Declaration of London 

(0) Destruction of Merchant Shijis, Pait 11. 

(р) I L. A., 26th Lond. Conf 1910, p 78, and Grot Soc. 11. 175. 

{q) Ibid 109 (r) Droit Intern Codilie, § 672 

{s) See Hubcrich, Illinois Law Rc\ ..Maj, 1915 

(t) Lc Droit des Nciitres sur Mcr, p 348. 

(u) Dioit Intern. Pub , § 141.5. {x) Cnptuie 111 Wai, p. 97. 

(y) De la Propriete Privec Enneniic .sous Pavilion Ennemi, p 302 

(z) Intern Law Codified, § 1788 

(a) Lois et Usagc.s de la Neutrahte, t ii jj. .512. 

{h) Intern. Law., 11. p 471, n. 2 

(с) Traite de Droit Intern. 111 p. 298 

(d) Lc Droit dc la Guerre Maritime, p. 368 
(ee) Manuel de Droit Maritime, p. 334. 

(//) Pnncipes du Droit des Gens, 11 p. 350. 

{gq) Traite des Prises (1763), i p. 133; Coinmcntaiie .sur Oidoimanee de 1681, 
pp 251—258. 

(hh) .See Atherley-Jones & Bellot, Commene in War, .537 
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m 1904, and by Germany during the Conference which produced the 
Declaration of London. 

liy Art. 21 of the Regulations of 1895, and Art. 40 of the Instructions of 
1901, Russian commanders were empowered to destroy their prizes whether 
enemy or neutral, under such exceptional circumstances as the bad condition 
or small value of the prize, risk of recapture, distance from Imperial ports or 
their blockade, danger to the Russian cruiser, or to the success of her 
operations. That this exception to the iiile was a modern innovation may 
be gathered from the maritime ordinance of Peter the Great, whereby a 
Russian commander was forbidden under pain of death to destroy his prizes 
on tlie high seas or to conduct them into foreign waters unless it became 
necessary from dire necessity. By the Regulations issued m 1898 and 
repeated in the Naval Code of 1900, the United States also departed from 
the rule which was recognised by her Prize Courts. 

'Phere were a few captures of neutral prizes in the Spanish-.Vrnei ican War. 
1898, but none were m fact destroyed (t). 

To meet Russia on equal terms Japan in her revised Prize Regulations of 
the 7th of March, 1904, provided by Art. 91 as follows.— “ In the following 
cases, and when it is unavoidable, the captain of a man-of-war may destrov 
a captured vessel or ilispose of her accordmg to the exigency of the occasion. 
But before so dcstroymg or disposing of her, he shall tranship all persons on 
board and as far as po.ssible the cargo also, and shall preserve the ship’-, 
papers and all other documents for judicial e.xammation. 

“I. When the captured vessel is m a very bad conilition and cannot Ik^ 
navigated on account of a heavy sea. 

'■ 2. When there is apprehension that the vessel may be recaptured hv 
the enemy. 

“ 3. When the man-of-war cannot man the prize without so reducing her 
ow 11 complement as to endanger her safety ” (k). 

Here no distinction is drawn between the destruction of enemy and neutral 
ships, but Japanese commanders do not appear to have taken advantage of 
the regulations by sinking any neutral ships they may have captured. On 
the contrary, they continued to deprecate the Russian practice, and Professor 
Takahashi alleges that Russian commanders even abused their own naval 
regulations, regarding liability to capture as equivalent to liability to 
condemnation. In this they were upheld by the Russian Prize Court. 

Tlie sinking of the Kmght Commander and other British ships by Russi<in 
commanders was viewed with great indignation m Great Britam. It was 
described by Lord Lansdowne in the House of Lords as “ a very serious 
breach of international law,” and by Mr. Balfour, then Prime Minister, m 
the House of Commons, “ <as entirely contrary to the practice of nations m 
war time.” “The proper course,” said Mr. Balfour, “accordmg to inter¬ 
national practice, is that any ship reasonably suspected of carrymg contraband 
of war should be taken by the belligerent to one of its own ports, and its 

(() Benton, Intern. J.nu and Dip of the iSpanish-,4inerican War, [ip 21.5—21'). 

(k) Takahashi, p. 788, Pari. Pap 1909 |Cd. 45541. 
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trial should take place before the Prize Court by which the case is to be 
iletermined." In consequence of strong protests by the British Governinent, 
such destruction was for a time discontinued. Upon the sinking of the 
British s.s. St. Kilda (1), in response to a still more serious protest from the 
liritish Government, Count Lamsdorf replied that his former assurances 
held good, and had been observed for nearly a year, and that the present 
ease was an isolated one, probably due to misunderstandmg and the 
disorganisation of the Russian naval forces in the Far East. 

The condemnation of the Knight Commander by the Vladivostock Prize 
(hurt was, however, affirmed by the Court of Appeal at Petrograd on the 
•ith ot Uceembci, 1905, which found it “impossible to agree that the 
destruction of a neutral vessel is contrary to the principles ot international 
law.” 

Other neutral vessels destroyed by Russian cruisers weie the Then and 
Tetartos, German, and the Princess Mane. Danish Geiinany docs not 
appear to have made any protest, but the United States declared it would 
■ view with the gravest concern the application of similai ticatment to 
American vessels and cargoes ” (m). In view of these protests, assurances 
<ind disavowals, these cases, said Lord Birkenhead, l aiinot be regarded “ as 
precedents modifyuig the existing customary law of nations ” (a). Mevei- 
theless, Oppcnheini, although he urged the adoption ot the British rule m 
19()t), states in the last edition of his work that “ the practice of other State's 
did not recognise the British rule,” citing m supjxirt only the Russian cases (o) 
But until these cases, whatever may have been the naval instructions of a 
few States, no neutral vessels had m fact been so destroyed 'riie practice 
was quite the reverse. Naval instructions and ojiinioiis of jurists do not 
alter the law. 

(ii) Undei the Dedaralton oj London —The second Peace Conference of 
1907, unfortunately, after a lull discussion, was unable to arrive at aiiv 
decision upon this question and suggesteil its settlement at a special Naval 
Conference. The question was accordingly submitted to the Conference of 
ten maritime Powers, which met at London on the 4th of December, 1908, 
when it was fully debated. In consc‘<|uencc of diverse views, the result was 
a compromise. The general principle was accepted in Art. 48 of the 
Declaration of London, declaring that ' A neutral vessel which has been 
taptured may not be destroyed by the captor, she must be taken into such 
port as 18 proper for the dctermmation there of all questions concerning the 
validity of the prize.” 

This principle is immediately qualified by Art 49, which declares. “ ,As 
•111 exception a neutral ves-sel which ha.s been captured and which would be 

(l) 1 R. & J. P. C. 188. 

(m) Foreign Relations of the United States 1904, pp. 333, 337, 734, ,See 
Hurst & Bray, Russian and Japanese Prize Cases. In the Thea compensation foi 
the ship and consequential losses was decreed; m the Tetartos compensation 
for the ship and stores; and in the Priruiess Marie compensation for the .ship 
and non-contraband cargo: pp. 96, 166, 276. 

(a) Destruction of Merchantmen, p. 94. (o) n. § 431. 
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liable to condemnation may be destroyed, if the observance of Art. 48 would 
involve danger to the safety of the warship or to the success of the operations 
in which she is engaged at the time.” 

By Art. 50: “ Before the vessel is destroyed all persons on board must be 
placed m safety and all the ship’s papers and other documents which the 
parties interested consider relevant for the purpose of deciding the validity 
of the capture must be taken on board the warship.” 

By Art. 51: “A captor who has destroyed a neutral vessel must, prior to 
any decision respecting the validity of the prize, establish that he only acted 
in the face of an exceptional necessity, of the nature contemplated in Art. 49. 
If he fails to do this, he must compertsate the parties interested, and no 
examination shall be made of the question whether the capture was valid 
or not.” 

In M. Renault’s Report, which forms the authorised commentary to the 
Declaration, it is stated that the right of destruction is subject to two 
conditions- first, the captured ve.ssel must be liable to condemnation upon 
the facts of the case; secondly, release must involve danger to the safety of 
the warship or to the success of the operations in which she is engaged at the 
time , thirdly, unless the captor succeeds in establishing that “ he only acted 
in the face of exceptional necessity ” he will have to compensate the parties 
interested. According to the Report these rules constitute a guarantee 
against the destruction of prizes by throwing upon the captor the resjxmsi- 
bility of proving that his situation was really one which falls under the head 
of the exceptional cases contemplated. 

Further, this proof must be given in proceedings to which the neutral 
18 a party, or from the decision of which if dissatisfied he may appeal to the 
International Prize Court, at present non-existent ! If the proof fails, the 
captor must compensate the neutral owners of the vessel and cargo, and the 
question as to the validity of the capture will not be considered. “ In this 
way a real sanction is provided in respect of the obligation not to destroy a 
prize except in particular cases, the sanction taking the form of a fine inflicted 
on the captor.” 

These provisions were thought to provide an adequate safeguard agamst 
reckless destruction. Some Powers regarded them as over stringent and as 
amounting virtually to the renunciation of the right of destruction m all 
but a few cases (p). 

First, the vessel must be liable to condemnation, and it is not every 
infraction of rules relating to contraband and blockade that renders a vessel 
liable to condemnation. For instance, by Art. 40, “ A vessel carrying 
contraband may be condemned if the contraband reckoned by value, weight, 
volume or freight, forms more than half the cargo.” Secondly, the captor 
must prove exceptional necessity. 

As Dr. Bellot pomted out at the time, these provisions constituted no 
real guarantee. “ Exceptional necessity ” is such an elastic expression that 
the captor would, as a rule, find no difficulty in satisfymg his own Prize 

( p) Bentwich, Declaration of London, p. 98. 

F.O. 37 



578 


Destruction of Neutral Prizes. 


Court (q). Pitt-Cobbett was also doubtful if they would prove effective in 
practice, and he added that even if the provisions for compensation were 
fully observed, m the conditions of modern trade the legal right to compen¬ 
sation IS rarely an equivalent for the loss of either ship or cargo. 

Assummg, however, for the moment that these alleged safeguards are 
amply adequate, serious objections to any qualification of the rule remain. 
Peace is the normal state of the civilised world. When the interests of 
neutrals and belligerents are to be weighed in the balance those of the former 
must prevail. As against a neutral, a belhgerent is not entitled to urge the 
pica of military necessity. Such a plea once admitted makes mincemeat of 
neutral rights and knocks the bottom out of international law. Naturally, 
it IS highly inconvenient to Russia, the United States and Germany when 
belligerents to possess few or no over-sea ports. That is their misfortune, 
but it is not a valid reason for depriving neutrals of their rights. Such rights 
are paramount to any military necessity of the belligerent, real or imaginary. 

Even if, as Dr. Bellot contended. Art. 49 contained a fatal error in admitting 
the doctrine of military necessity, it could afford no justification for the 
sinking at sight of any vessels, neutral or enemy. The clause deals with 
prizes—vessels which have been captured—and the provisions of clause 60, 
embodying the customary law, lay down in unqualified terms that until the 
persons on board have been placed in safety, there must be no destruction. 
Destruction without capture was not contemplated by the Declaration. It 
has been estimated, says Dr. Bellot, that some 1,720 neutrals were destroyed, 
and over 2,000 neutral sailors drowned or killed. With a few exceptions (r), 
all those vessels were condemned by the German Prize Courts and compensation 
refused (s). Although universally condemned, some German jurists still 
persist in claiming that smkmg at sight of neutral vessels during the war of 
1914 was within the law. “ New weapons,” says Dr. Sieveking, “ carry with 
them new rules ” (t). Such a doctrine is subversive of all law. 

(m) Such sinkings raise a different question, already discussed, of the 
obligation under the law of war to place those on board merchant vessels 
destroyed, in a place of safety. 

During the war of 1914, the crews of both enemy and neutral merchantmen 
destroyed by the Central Powers—men, women and children—were compelled 
to take to their ships’ boats on the high seas, sometimes 400 miles from a port 
and in all weathers. Such a situation cannot be regarded as a place of safety (it). 

Destruction of Contraband Cargo. —^The Declaration of London further 
provided that if a neutral vessel was found carrying goods liable to con¬ 
demnation in circumstances where the vessel herself would not be liable to 
condemnation {x), and the captor was prevented from bringing her in for 
adjudication by causes similar to those previously mentioned (y), he might 

(q) Law Times, vol. 127, pp. 315, 337. 

(r) E.g , the William P. Frye, the OulfligM, and the Nebraskan. 

(s) For Dutch cases see Grotius Annuaire Intern. 1916 and 1917. 

(t) I. L. A., Hague Report, i. 288. 

(u) See the provisions of the Treaty of Washington, 1922, and of London, 1930, 
supra, p. 152. 

(x) As where she carries contraband amounting to less than half her cargo. 

(y) Art. 49; supra. 
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require the surrender of the noxious goods and might thereupon destroy 
them, subject to his making entry thereof in the log-book and taking certified 
copies of all relevant papers, after which the vessel was to be allowed to 
continue her voyage. But this proceeding was subject to the same conditions 
—as regards proof before the Prize Court both of the captor’s inability to 
brmg in the vessel and of the liability of the property to condemnation—as 
those which attached to the destruction of neutral prizes (z). These provisions 
were entirely novel, but were thought to be the logical outcome of certain 
antecedent provisions. Thus by Art. 44, a captor might, in cases of contraband 
carnage and when the vessel herself was not liable to condemnation, accept 
the surrender of the contraband as an alternative to sending the vessel m for 
adjudication, if this was mutually agreed (o); whilst by Art. 49 he might, m 
a case where the vessel was herself liable to condemnation and he was prevented 
from sending her in for adjudication by reason of exceptional necessity, 
destroy both vessel and cargo (b). It might happen, however, that contra¬ 
band is found on a vessel in less proportion than one-half of the total cargo; 
an amount which would not warrant either the condemnation of the vessel 
if she were brought in for adjudication or her destruction in a case where 
necessity prevented the captor from sending her in. In such a case it was 
thought reasonable that the captor should at any rate have the right of 
destroying the noxious goods, subject to proper attestation of the fact and to 
the matter being subsequently adjudicated on by the Prize Court (c). 

Destruction of Innocent Cargo. —The Central Powers alone were guilty of 
destroying neutral ships. By Art. 113 of the German Prize Code, a neutral 
vessel carrying contraband, violatmg blockade, or rendering unneutral service 
may be destroyed, provided the vessel is subject to condemnation, and takmg 
in would subject the captor to danger, or be liable to impede the success of 
the operations in which he is at the time engaged. Among other circumstances 
this may inter aha be assumeil if (1) the vessel on account of its defective 
condition or by reason of deficiency of supplies cannot be brought into port; 
or (2) it cannot follow the captor and is therefore liable to recapture; or 
(3) the proximity of the enemy gives ground for fear of recapture; or (4) the 
captor IS unable to furnish a prize crew . By Art. 114 the captor must consider 
whether the damage to the enemy will outweigh the damages payable for that 
part of the cargo not liable to condemnation, and by Art. 119 m case of doubt 
the captor should release a vessel he is mcapable of taking in. But where the 
circumstances mentioned in Art. 113 were not present, it was held by the 
Hamburg Prize Court in the Medea, a Dutch vessel carrying contraband and 
sunk by a German submarine, that compensation must be paid for the 
innocent neutral goods destroyed with the vessel and this regardless of 
whether the vessel and the rest of the cargo were liable to condemnation or 
not. And by Art. 115, if it be found that the ship or cargo were not liable to 
condemnation, there is a similar right to compensation (d). 

(z) Arts. 64, 51, 52; see Rejiort, Pearce Higgins, 599. {a) Supra, p. 606. 

(6) Supra, p. 576. (c) See Pari. Pap. 1909 [Cd. 4554], pp. 52, 97. 

(d) See Hubench & King, Development of German Prize Law, 54—55 

37 (2) 
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on persons, 310—316, 
on private rights and laws, 316. 
on property and obligations, 302— 
310. 

succession in case of, 314—315. 
temporary or partial, 166, 320, 323. 
operation of postliminium, 317. 
tests of completed, 313—314. 
title by, 313—314. 

Consolato del Mare, 231. 

Continuous vojage, doctrine of, 530— 

applied to blockade, 470, 533—535, 
540. 

applied to contraband, 536—.537, 
540—541. 

applied to prohibited trade, 530— 
532, .540. 

durmg .South African war, 537. 
during the War of 1914 541—5.50. 
under Jleclaration of London, 
540—.541. 

Contraband, analogues of, 507—52.5. 
Contraband of war, 443, 448, 4.50, 
477—.507. 

absolute, 478, 480, 480—495. 

Declaration of T.ondon, as to, 
480, 494—49.5, 498 
conditional, 478, 480, 482—484, 
489—495, 498, 499, 500, 501. 
conditions of liability for 
carnage of, 485, 486—487 
Declaration of London as to, 
495—496, 498. 

hostile destination, 484—486, 
495, 496, 499. 

pre-emption of, 481, 484, 497. 
proposed abandonment of doc¬ 
trine of, 186—188, 494 
Declaration of London on, 494— 
498. 

destruction of, 579. 
doctrine of continuous voyage 
applied to, 536—537, 540—541. 
export of, position of neutral 
State in regard to, 363, 370, 
400, 506—507. 
freight, 487, 504, 505. 
limits of capture for, 497, 502—.503. 
non-contraband under Declaration 
of London, 496—497. 
notice, 497, 603. 
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Contraband of war— continved. 

occupation of port of destination, 
44. 

penalty for carnage of, 486—487, 
497, 503—506 
seizure of, 498, 506. 
under customary law, 494. 
voluntary surrender of, 498, 506. 
war of 1914—19, practice as to, 
during, 498—506. 
when liability for carriage ceases 
486, 497, 502—503. 
when neutral ships confiscable for 
carriage of, 449. 

Contracts, effect of war on, 73 et seq 
abrogation of, 77—89. 
exceptions, 90—96. 
involving dealing with the enemy, 
77—93. 

prisoners’, 92—93. 
ransom, 95—96. 
suspension of, 73—77. 
trading with the enemy, 86—89. 
Contributions and requisitions, 172, 

173— 174, 323. 

during Franco-German War, 1870... 
327. 

during South African War, 298. 
in sea warfare, 14.5—146. 
proposed exemption of neutrals 
from, 32 

whether conqueror liable for tho.se 
of conquered State, 315—316. 
Controversy between— 

Denmark and Sweden, 360—361. 
France and Japan, 372—375. 

Great Britain and Germany, 1899... 
537—539. 

Great Britain and Russia, 1904 ... 

174— 177. 

Russia and Japan, 1904...12—21, 
334—339 

Russia and Great Britain and 
United States, 1904...488—493. 
United States and France, 1793 .. 
364—366. 

United States and Denmark, 1810 
.. 567—568. 

Convention of 

Berne, 1886.. 117. 

1908.. 117. 

London, 1841...175. 

Pans, 1856... 175. 

1883.. .116 

Vereeniging, 1902...294, 314. 
Conversion of Merchantmen, 174—177, 
181—182. 


Convoy, right of, 564—570. 

under Declaration of London, 
569—570. 

Copyright, effect of war on, 116—117. 
Corporations, trading, nationality or 
domicil of, 36—42. 
effect of war on interests in, 113— 
114. 

Cotton, 496, 498. 

Courts, the right of enemy aliens to sue 
in, 96 it seq. 

Courts-martial, 106. 

Court.s, military, 105—106, 168. 
Covenant of the League of Nation.s, 
3, 4, 10, 341, 342. 

Crimean War, 48—49, 51, 68, 84, 179, 
217, 449, 453, 462, 539, 566. 

Cruisers, qualified, 174—182. 

Custodian of enemy property, 113. 


Days of grace, 217—221. 

Debts, effeit of war on, 108 
private, interest on, 108. 

whether confiscable, 59—61. 
public, whether confi-cable, 64— 55. 
in occupied territory, 172 
of Boer republics, assumed by 
Great Britain, 298 
on conquest, liability for, 
297—298. 

treaty, 1794, Great Britain and 
United States, concerning, 52, 
54, n. 

Declaration of Brussels, 1874. 120. 

Declaration of London, 1909 . 125, 126, 
191, 195,196, 197, 201, 213—214, 239, 
266, 342, 343, 444, 450, 459, 460, 462, 
464, 465, 466—471, 475, 480, 494— 
607, 519—624, 530, 535, 539, 640— 
541, 644, 550, 667, 568—570, 576— 
579. 

Declaration of Pans, 125, 126, 179, 186, 
191, 201, 212, 213, 226, 242, 443, 448, 
449—460, 451, 452, 461, 463, 467, 
499, 529, 651, 567. 

Declaration of St. Petersburg, 1868... 
119, 121, 126, 141, 144. 

Declaration of war, 
date of, 21. 
effect of, 

Hague Conventions, under, 19—21. 
modes of, 12, 18. 
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Declaraton of war—continued, 
necessity of, 16. 
reasons for war in, 9. 

Husso-Japanese, dispute, 12—21. 
unilateral effect of, 21—25. 
Defensively-armed merchantmen, 132, 
153. 

Deportations, 171. 

Desertion, negotiating, 134. 

Despatch bearers, 510—511, 524. 
Despatches, carnage of, 505, 510—511, 
516, 517, 520, 524. 

Destruction of neutral vessels, 150—153, 
233—236, 245, 272, 422, 450, 570— 
579. 

Detention, 

of enemy vessels, 218. 
of neutral vessels, 568. 
Deutschland, status of the, 459. 
Devastation, limits of, 148. 

Domicil, as test of enemy character, 
27—42. 

commercial, 29, 213. 
de guerre, 29. 
of corporations, 35—; 
of goods, 213—214. 
of persons, 27—35. 
of vessels, 189—191 
Donegal, the sinking of the, 164. 

Dover Castle, the sinking of the, 164. 
Dresden, affair of the, 357. 

Droits of Admiralty, 2.54, 269—271. 
Droits of the Crown, 254, 269—271. 
Dum-dum bullets, 144. 

Dutch merchantmen, requisition of, 332. 
Dutch Neutrality Proclamation, 1904.. 
439. 

Dynamite Concession, The, 307. 


Embargoes, neutral, on exports to 
belligerents, 506—507. 

Emigrants, status of, 313. 

Enemy aliens. Sec Alien enemies. 
Enemy character, 25—35. 
of corporations, 35—42, 
of persons, 25—*2. 


Enemy character— conlinued. 
of property, 55—72. 

Declaration of London as to, 
213—214. 

embarked in privileged trade, 
101, 205—207. 

passing between neutrals and 
enemies, 201, 202—203, 207. 
transferred tn transitu, 204— 
205. 

unsold produce of estate in 
enemy country, 207—208. 
of territory, how affected by 
occupation, 42—45, 207. 
of vessels, 188—191 
permanent and temporary, 26 
tests of, 25—27, 31—35. 

domicil, 27—35, 213—214. 
nationality, 2.5—27, 33—35. 
why domicil preferable, 34. 

“ Enemy destination,” 552. 

Enemy goods, 197—214. 

“ Enemy origin,” 554. 

Enemy persons, 25—27, 67—70. See 
also Alien enemies, 
in neutral ships, when seizable, 
607—510, 518—520. 

Enemy property, private, 55—72, 184— 
188 

debts, 48—50, 59—61. 
devastation, limits of, 148. 
exemption from maritime capture, 
proposed, 185—188, 494 
attitude of Great Britain, 186—188. 
m Allied ships, 452. 
in belligerent’s oun ships, 197— 
198, 451—452. 

in belligerent’s ports, 451—462. 
in neutral ships, 198—208, 446— 
450. 

neutral hens on, 209—214. 
of Sovereign, whether confiscable 
on conquest, 61, 317. 
pillage, 148, 166, 172. 
transferred to neutrals in transitu, 
204—205, 214. 

within occupied territory, 172. 
within territory of other belli¬ 
gerent, 55—72. 

Enemy property, public, 70, 172, 321— 
322. 

within occupied territory, 172, 321 
—323. 

debts, 54, 70, 108. 
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Enemy property, public— continued. 
exceptions to right of seizure, 172. 
withm tern tor V ot other belli¬ 
gerents, 54 
debts, 54, 70, 108 

Enemy shareholders, rights of, 113— 

114. 

Enemy ships, 188. 

“ Enemy ship, enemy goods,” 189, 449. 
Enemy territory, what constitutes, 42 
—45 

neutrals within, proposed exemp¬ 
tion from incidents of war, 32. 
when home or friendly territory 
becomes, 21, 42—45. 

See also Enemy character; Enemy 
property, Neutrals, Occupation, 
military. 

Enlistment of men, 364—366. 
Enlistment of private vessels, 179—180. 
Espionage, 134, 512, 517, 625. 

Etaples, Hospitals bombed at, 130. 
Exchange of prisoners of war, 228. 
Export of arms and munitions to belli¬ 
gerents, 363, 364, 369, 400^02, 606 
—507. 

Exterritoriality, 402 


Fine.s, 170, 174. 

Eire, liquid, 144. 

Fishing boats, 

coastal, 222—223, 227. 
deep sea, 222—223. 

Flags, 

false, how far permissible in naval 
warfare, 132. 
misuse of, 132, 141 
neutral flag, 132, 190—191. 
transfer of, 192—198. 
Flamnienwerfer, 144. 

Foodstuffs as contraband, 482—484, 
488—493. 

Force majeure, 218. 

Forests, cutting of, 172, 322. 
Franco-Chma War, 1885 ..481. 
Franco-German War, 1870 .16, 120. 
administration of occupied terri¬ 
tory, 168. 

annexation of Alsace-Lorraine, 297, 
312. 

carnage of conscripts, 369. 


Franco-German War, 1870— continued. 
collective responsibility of inhabi¬ 
tants, 170 

coloured troops, 134. 
contracts, 322. 

contributions and requisitions, 327. 
days of grace, 217. 
destruction of British vessels, 326. 
export of arms, 506—507. 
fitting out private vessels, 179 
indemnity to Germany, 297 
internment of troops, 372. 
passage of troops and wounded 
over neutral territory forbidden, 
370—371. 

prisoners of war detained after 
peace, 68. 

spies in balloons, 135. 
treaties, confirmed by peace treaty, 
51. 

Franco-Prussian War, 1806...317. 
Francs-tireurs, 131—132. 

“ Free ships, free goods,” 447, 449, 499. 
Freight, captor’s right to, for carnage 
of neutral goods, 445, 450. 

French policy as to days of grace, 1914 

.. 221 . 

French Retaliatory Decree, 13th March, 
1915...662. 

Fryatt, execution of Captam, 131. 


Gas, asphyxiating and poisonous, 121, 
138—141. 

Gas attack at Ypres, April, 1915 138 
—139. 

Geneva Conference, 1863...119,159. 
Convention, 

1864 ..119, 121, 159—160. 

1868 160. 

1906 121, 160—162 

1929 ..160, 162. 

Geneva Protocol, 1925 140. 

German doctrines as to conduct of war, 
142. 

German “ plague ” camps, 138. 

German Prize Code, 504, 506. 

Ghent, University of, 171 
Gifts by neutrals, 427. 

on behalf of sick and wounded, 427. 
to belligerents, 427. 
to msurgents, 425—426. 

Oknart Castle, The, 164. 
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Ulouccater Castle, The, 164. 

Goods, enemy. See Enemy property; 

Maritime capture; Prizes, Vessels. 
Goods, neutral. See Contraband, Enemy 
character; Maritime capture. Prizes; 
Neutrals, Vessels. 

Great Britain, declaration of war with 
Germany, mode of, 18. 

Greco-Turkish War, 1897...68. 

Guerrilla warfare, 133. 

Guides, requisition of, 171. 


Hague Conference, 1899...120, 186. 

Hague Conference, 1907...9, 12, 16, 17, 
23, 32, 120, 181, 180, 188, 218, 
263, 265, 

conditional contraband, proposed 
abolition of doctrme of, 494. 

neutrals in belligerent territory, 
proposed exemption from requi¬ 
sitions and contributions, 32. 

proposed exemption of private pro¬ 
perty from maritime capture, 
185—188, 494. 

Hague Convention, 1904. 

on hospital ships, 126. 

Hague Conventions, 1899, 

I. Pacific Settlement of Inter¬ 
national Disputes, 290. 

II. Laws and Customs of War on 
Land. 120, 127, 136, 171, 
183. 

III. Adaptation of Principles of 
Geneva Convention to Mari¬ 
time War, 160, 162, 224. 

Hague Conventions, 1907, 

I. Pacific Settlement of Inter¬ 
national Disputes, 19. 

III. Opening of Hostilities, 9, 10, 

17, 18, 19, 20, 23, 25, 

345—346. 

IV. Laws and Customs of War, 

12, 103, 120, 121, 122, 127, 
129—130, 131, 133, 136, 
136, 137, 140, 141, 143, 144, 
147—149, 166—174. 
balloons, 149. 

balloonists scouting or carry¬ 
ing despatches, 136. 
belligerents, 131, 133. 
bombardments, 129, 147. 


Hague Conventions, 1907— continued. 

IV. Laws and Customs of War— con. 
combatants and non-com¬ 
batants, 133. 
devastation, 148. 
effect and value of, 122. 
German doctrine of military 
necessity, 122—123. 
ho.stilities, 139—148. 
irregular troops, 11, 133. 
occupied territory, control of, 
10.3—104, 166—174. 
pillage, 169, 172. 
prisoners of war, 136—138. 
prohibited methods of war¬ 
fare, 139 -144. 

rights and rights of action, 
103—104 
spies, 135 

V. Rights and Duties of Neutral 
Powers in War on Land, 32, 
121, 341, 342, 343, 357, 
358—359, 363, 366, 370, 

371—372, 375, 376. 

VI. Status of Enemy Merchant 
Ships on Outbreak of Hos- 
tilitie.s, 110, 125, 195, 217, 
218—221, 261—264. 

VII. Conversion of Merchant Ships 
into Warship.s, 125, 181 — 
182. 

VIII. Laying of Submarine Contact 
-Mines, 126, 154- 157 

IX. Bombardment by Naval Forces 
m Time of War, 126, 129, 
145-146 

X. Adaptation of the Principles 
of the Geneva Convention 
to Maritime War, 126, 160, 
162—164, 224, 518. 

XI. Restriction on the E.xcrcise 
of the Right of Capture in 
Maritime War, 32, 126, 189, 
221, 222—223, 227—230, 
611. 

XII. Establishment of the Inter¬ 
national Prize Court, 126, 
269, 265—266. 

XIII. Rights and Duties of Neutral 
Powers in Maritime War, 
126, 245, 276, 341, 342, 343, 
349, 359—360, 361, 362, 

363, 366, 376, 377, 394, 
396, 397, 398, 399, 401, 402, 
403, 404, 406, 408, 410, 412, 
416, 491—423 438—439, 

606, 525. 
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Hague Conventions, 1907— continiLed. 

XIV. Declaration Prohibiting the 
Discharge of Projectiles and 
Explosives from Balloons, 
121, 127. 

XV. Final Act, 32. 

Hague Declarations, IV., 1899...121, 
125. 

I. Discharge of Projectiles and 
Explosives from Balloons, 
127, 149. 

II. Use of Asphyxiating Gas, 
121, 143. 

III. Use of Expanding Bullets, 
121, 144. 

Hague Permanent Court of Arbitration, 
619. 

Hague Regulations (H. C IV. 1907), 
Art. 23 (h), meaning of, 103. 

Hartlepool, bombardment of, 145. 

Hospitals, 169 tl seq. 

aerial attacks on, 130 

Hospital ships, 158, 162—165, 224, 226. 
exemption from capture, 227. 
used for military purposes, 224. 
sinking of, 158. 

Hostile association, 213—214. 

Hostile expeditions, 369—370. 

Hostile service, 516—517. 

Hostilities, opening of, 12 et seq. 


Imminence of war, effect of, 23. 
Indemnities, in peace treaty, 297—298. 

See also Claims based on war. 
Institute of International Law, 167, 
185, 227, 257, 265, 524, 573. 
Insurance, contracts of, 79—81, 83, 89, 
111—112, 271. 

Insurrection, 6, n. 

Interest, effect of war on, 108. 

on debentures held by enemy 
aliens, 113—114. 
on debts, 108. 

International arbitration, 44, 377. 
International Commissions, 44, 260, 326, 
381, 534. 

International law administered in Prize 
Courts, 248—257. 

International Law Association, 168,267. 
International Prize Court, 259, 266— 
266, 444. 


International Red Cross Committee, 
action taken by, in 1917, as to hospital 
ships, 164. 

Internment of enemy aliens, 68. 

of enemy merchant ships, 216—221. 
of belligerent warships, 354—367, 
405, 409, 411. 

Internment camps, 138. 

Invasion of neutral territory, 142. 
Italy, declaration of war by, mode of, 18. 
decree 30th May, 1915, and 17th 
June, 1915, as to enemy ships 
found in port, 221. 
decree 3rd .June, 1915 504. 

doctrine of continuous voyage, 539. 
Maritime Code, 1865 186. 


Javan, commencement of war with 
Russia, 1904.. 12—17, 24. 

Japanese Prize Regulations, 1904 576. 

Joint High Commussion, 1871...260, 
326, 381, .534. 

J«s angartce, 326—328, 330—333. 

Jus posiliminn, 317—323 


Kellogg Pact, 1—6, 341, 342. 

Kntghi Commander, sinking of the, 
570—572, 675—576. 

Kontgtn Luise, sinking of the, 164. 
Korea, dispute as to neutrality of, 334 
—339. 

annexed by Japan, 293. 
Kriegsbrauch im Land Kriege, 142. 


Labour, compulsory, of prisoners, 136. 
Land warfare, growth and sources of 
law of, 119—122. 
base of operations, 375. 
belligerent qualifications, 131—134. 
bombardments, 147. 
collective responsibility of inhabi¬ 
tants, 170. 

combatants and non-combatants, 
133. 

deportations, 171. 
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Land warfare, &c.— continued. 
devastation, limits of, 148 
levy of contributions, 146, 173— 
174. 

personal liberty of inhabitants, 170 
—171. 

prisoners of war, 1.36—^138 
prohibited methods, 138—144. 

bombardment of undefended 
towns, 147, 149. 
bullets, expanding and explo¬ 
sive, 144. 

enemy uniform, 136. 
irregular troops, 131—134. 
killing on surrender, 143. 
liquid fire, 144. 

occupied terntorj’, 42—4.6, 165 
—174. 

pillage, 148, 166 
poison and poi.soned weapons, 
138—141, 143. 
prisoners of war, 136—138. 
projectiles from balloons, 149. 
projectiles diflFusing asphyxiat¬ 
ing gases, 138—141. 
quarter, refusal of, 143. 

Red Cross, misuse of, 162, 164, 
224. 

requisition of services, 171, 
173. 

requisition of supplies, 173— 
174 

seizure of property, 172—173. 
spies, 134. 

su.spension of civil rights, 167 
—171 

value and effect of Hague 
Articles, 122. 

how affected by German 
doctrine, 122—123. 
weapons, 138 et seq. 

See also Belligerents; Occu¬ 
pation, military. 

Lanfranc, The Sinking of the, 164. 
Laws, kinds of, applied in war, 105. 

martial, as applied by an invader, 
105—106. 
military, 105 
m the home State, 105. 

Laws and customs of war, 107. 

See also Belligerents, Land war¬ 
fare; Maritime war. Neutrality; 
Neutrals. 

Levy en masse, 133 
Licensed trade, 93—95, 628. 

Liens, neutral or mortgages in enemy 
goods or ships, 209—214. 


Liquid fire, 144. 

Live stock, requisition of, 174. 
Llandovery Castle, The Sinking of the, 
158, 164. 

Loans to belligerents, 48, 363, 424—427. 
to State, effect of war on, 54—55. 
by neutral States, 363, 425. 
by neutral individuals, 363—364, 
424—427 

public issues, prevention of, 
possible effect on war, 426. 
during Crimean War, 426, 
during Franco-German War, 
426 

during American Civil War 
64 

during Russo-Japanese War, 
426 

during War of 1914...426. 
London, German air raids on, 127—129, 
148—150 

Lusitania, The, 69, 150—153, 180, 236. 


Maona Cabt.4, treatment of enemy 
aliens, 285. 

Mail ships, 229—230. 

Mails, immunity of, 229—230. 
Manifestos, 16, n., 345. 

Manual of Naval Prize Law, 190. 
Manufacture of poison gas, 140. 
Maritime capture, property liable, 182 
—214. 

duties and responsibilities of captor, 
236—246 

enemy vessel on land for repairs, 
182—184. 

in neutral waters, 346—360. 
recapture See Prizes, 
restrictions on, 215—230. 
cartel .ships, 223—224 
coastal fishing boats, 222—223. 
crews of enemy private vessels, 
227—228. 

enemy property, not contra¬ 
band, on neutral ships, 198 
—208, 446. 

hospital ships, 224—230. 
neutral goods, not contraband, 
on enemy ships, 236, 443, 
444—446, 448—450. 
personal effects of master, 
passengers, and crew, 227. 
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Maritime capture— continued. 

postal correspondence, 229— 
230. 

vessels, enemy, at outbreak of 
war, 215—221. 

vessels engaged in religious, 
scientific, or philanthropio 
missions, 189. 

suggested exemption of private 
property from, 185—188, 
494 

attitude of Great Britain, 186 
—188 

valid capture, conditions of, 230— 
233. 

See also Convoy, Prize Courts; 
Prizes, Visit and search. 
Maritime warfare, 124—126. 

base of operations, 376—376. 
belligerents, qualifications of, 131— 
132, 174—182 
bombardment, 144 
contributions and requisitions, 146. 
false flags, 132. 

laws of, development and sources, 
124—126. 
prisoners, 125. 
scope of, 124 

submarine mines, 145, 154—168. 
torpedoes, 155 

wounded, treatment of, 162—164. 
See also Belligerents, Maritime 
capture. Prize Courts, Prizes; 
Vessels of war. Visit and 
search. 

Martial law, 10.5—106. 

as applied by an invader, 106. 
in the home State, 106. 

Mauretania, The, 180. 

Merchantmen, enemy, 

armed for defence, 15.3, 445. 
destruction of, 150—153, 236, 246, 
446, 575 

in port at outbreak of war, 215— 

221 . 

right to attack, 242. 

Merchantmen, neutral, 

armed for defence, 153. 
confiscation of (right of angary), 
326—328 

destruction of, 150—153, 233—236, 
245, 272, 422, 460, 570—579. 
Messages and signals, 511—513, 517, 
524—526. 

Milan Decree, 1807...251. 

Military Courts, 105—106, 137. 


Military Government in Belgium, 165— 
174. 

Military law, 105. 

Military manuals, 

British “ Manual of Military Law,” 
170. 

French “ Manuel,” 170. 

German Military Code, 170. 
Military necessity, 

German doctrine of, 122, 578. 
Military occupation. See Occupation. 
Mines, submarine, 154—158. 
Monuments, historic, and institutions, 
&c , 

destruction of, 146—147. 
Mortgages, neutral m enemy ships or 
goods, 209—214. 

Munitions, export of, 363, 364, 369, 
400, 506—507. 


Navolkonic Wars, 129, 317—320, 563. 
Nationality, as test of enemy character, 
of persons, 25—27, 101. 
of corporations, 35—42. 

Naval Codes, 

German Prize Code, 257, 579. 
Japanese Naval Instructions, 673, 
575. 

Russian Naval Instructions, 671, 
575. 

USA Naval War Code, 1900. 

2, 257 

U.S A. Naval Instructions, 1917... 
236, 567, 568. 

Naval Conference, 1908—1909... 181, 
195, 266, 343, 465, 467, 494, 529— 
530, 567. 

Naval Prize Fund, 268—271. 

Naval Prize Tribunal, 268—271. 
Negotiable instruments, 108. 
Netherlands Overseas Trust Co., 560. 
Netherlands South African Railway, 
The, 306—307, 309. 

Neutral flag, trading through the, 117 
—118. 

transfer to, 192—197. 

Neutral persons, in belligerent forces, 31. 
in belligerent territory, position as 
regards trade, 32. 
as regards invader, 11, 325—326. 
as regard.s territorial power, 326. 
claims for war losses, 324. 
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Neutral persons— continued. 

compensation ex gratia to, 328— 
330. 

proposal to exempt from contribu¬ 
tions and requisitions, 32. 
supply of arms or munitions of 
war to belligerents, by, 357, 363, 
364, 369, 400 

in enemy service, 31—32, 345. 
on board enemy merchantmen, 26, 
32. 

prizes, destruction of, 233—236, 
245, 272, 570—579. 
property embarked in privileged 
trade, 205—207. 

in enemy ships, 198—208, 444 
—446 

in enemy ships, destroyed on 
capture, 236, 446 
in enemy ships, armed, 445. 
in neutral ships, destroyed on 
capture, 579. 

in occupied territory, 172. 
liens or interests in enemy 
ships or goods, 209—214. 
recaptured, question of sal¬ 
vage, 286—289. 
use or destruction of (angary), 
172, 326—328, 330—333 
trade, restraints on, 343, 440—444, 
552—563. 

under customary law, 442— 
443. 

as modified by convention, 443 
—444. 

position of parties as regards, 
343, 357, 363, 440—444. 
retaliatory or reprisal orders, 
552—563. 

See also Unneutral service. 

Neutral States, rights and duties of. 

See Neutral territory, Neutrality. 

Neutral territory, 346—360. 

abuse of hospitality, 354—360. 
as base of operations, 341, 357— 
360, 373—377, 401. 
asylum in, 357, 358—360,371—372. 
captures in, 346—360. 
construction and equipment of 
warships in, 377—403. 
duties as regards, 341—342, 351— 
360, 360—377, 427—440. 
enlistment of forces and issue of 
commissions within, 341, 357— 
359, 364—366, 398, 430—433. 
hostile expeditions from, 367—370, 
433. 


Neutral territory— continued. 

its inviolability, 346—354, 357— 
360. 

exceptions to, 357—360. 
self-defence, 351—354. 
self-redress, 354—360. 
passage of troops over, 341, 357— 
359, 370—372. 

Prize Courts in, 259, 274—276. 
pnze.s in, adjudication on, 259, 274, 
276, 416—419 
reception of, 413—423 
rights as regards, 340—341, 346— 
351. 

submarines, special regulations for, 
413 

violations of, and remedies there¬ 
for, 347—351, 402—403. 
warships in neutral ports, 356— 
357, 401—402, 403—413, 419— 
42.3. 

wireless on, 363, 512. 
wounded and sick, asylum in, 358. 
passage over, 358, 370—371. 
Neutrality, general principles of, 339— 
34i 

eommeneement of, 343—346. 
conventions regarding, 342—343, 
358—360. 

duties of neutral States, 341—342, 
351—354, 360—440. 
as to loans, 424—427. 
as to military aid, 360—361, 
363, 427—440 

as to sale of ships and war 
material, 361—364, 401. 
as to supplies of coal and 
provisions, 407—409, 421. 
as to territory, 341, 346. 
impartiality, 339, 341. 
kmds of, 339. 
national law s of, 404, 406. 

British, 404, 407—408, 427— 
433. 

United States, 366, 398, 409, 
418, 433—438. 

other sy stems, 405, 407, 439— 
440. 

penalty for violations of, 423. 
relation to the international 
law, 438—439. 
qualified, 339. 

rights of neutral States, 340—341. 
trade, neutral, rights and liabilities 
of, 342, 358—359, 363. 
position of neutral States as 
regards, 342, 358—359, 363 
—364, 440^44, 525—530. 
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Neutrality —continued 

violations of, and remedies there¬ 
for, 349, 353—354, 359, 423. 
when relation begins, 343 
Neutrality Act, 

1794, USA., ,366, 398, 418 
1818, USA, 366, 398, 418, 433. 
Non-combatants, 

treatment of, 133. 
in non-occupied territory, 166. 
in occupied territory, 16.5—174. 
Non-commissioned captor, 132, 242. 
Norway, regulations for belligerent 
submarines, 413 


Oath 

of allegiance, 167 
of neutrality, 167. 

Occupation, military, eifects of, 165— 
174. 

as regards trade, 171. 
contributions and requisitions, 173 
—174. 

collective responsibility, 170. 
control of inhabitants, 165—171. 
government and administration, 
166—169 

postliminium, operation of, 317— 
323 

scope of, 167. 

seizure and use of property, enemy 
and neutral, 172—173. 
taxes, collection of, 173. 
Occupation, permanent See Conquest. 
Orders in Council, 

15 Geo. 3 269. 

15th April, 18.54...118, 457. 

1904 432. 

4th Aug., 1914 ..219 
12th Aug, 1914.. 221. 

20th Aug , 1914 498, 502, 645. 

9th Sept , 1914 109. 

14th Oct., 1914 549. 

29th Oct , 1914 .500, 501, 602, 

645—546. 

11th March, 1915...552—555, 556, 
562. 

14th Sept , 1915 42. 

25th Sept., 1915 ..110. 

29th Feb , 1916.. 27 
26th April, 1916.. 27. 

23rd May, 1916 . 27. 

7th July, 1916. .499. 

10th Jan., 1917 . .556, 662. 

16th Feb., 1917 241, 555—563. 
15th Aug., 1918 269. 


Panama Canal, 404, 406, 415. 

Parcel post, 229. 

Paris, Declaration of, 1856. See 
Declaration of. 

Paris, Peace Pact of, 1—6, 341, 342. 
Parole, 410, 411 

Partnership, effect of war on, 65—67, 
81—86, 112—113, 441. 

Passage of troops over neutral territory, 
341, 357, 370—371. 

Passports, in maritime warfare, 244. 
Patents, effeet of war on, 116—117. 
Peace, Treaty of, 294. 
amnesty clause, 296. 
authority to make, 295. 
effects of, 296—297. 

on engagements of States and 
subjects, 296. 

on hostile acts done in ignor¬ 
ance of, 298—302. 
on territory and property, in 
default of express stipula¬ 
tion, 298. 

indemnity, 297—298. 
making of, 294—295. 
preliminaries of peace, 295. 
usual stipulations, 295—296. 
Permanent Court of International 
Justice, 9 

Peterhurg, controversy as to proceedings 
of the, 174. 

Piepenbrink, seizure of, 519. 

Pillage, 169, 172 

Pilots, employment of neutral, 359. 
Piracy, 242, 337. 

Pirates, 6. 

property retaken from, 283. 

“ Plague camps ” in Germany 138. 
Poison in warfare, 139—140, 143. 

Poison gas. 138—141, 144. 

“ Port, appointed,” 556—557. 

Portendic Claims, The, 461. 

Portsmouth, Peace of, 290—293, 295. 
Portugal, requisition of German ships 
by, 332. 

Portugal, the sinkmg of the, 164. 

Postal correspondence, immunity of, 
229—230. 

despatches of belligerent, 511, 
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Postliminiuni, .“IIT—323. 
definition of, 288, 321. 
in international law, 321. 
operation on property, 321—322. 
operation on territory and 
sovereignty, 322—323. 
Prescription, effect on contracts sus¬ 
pended by war, 117. 

Pretoria-Pietersburg Railway, The, 307. 
Prisoners of war, 125, 136—138. 

asylum in neutral territory, 371. 
contracts by, 92—93. 
exchange of, 228. 
repatriation of, 228. 
wounded and sick as, 162-—164. 
Privateers, 125, 178—179. 

Privileged trade, property embarked in, 
205. 

Prize bounty, 243, 268. 

Prize money, 186, 268—271. 

Prize Court Rules, 1914 . 247, 263—264. 
Prize Courts, nature and functions, 
244, 246—260 
appearance, 

(а) owners, 261—266. 

(б) mortgagees, &c., 211—213, 

265 

British, 244, 2.57—258. 
decrees, responsibility for, 259— 
260. 

German, 256. 

in neutral ports, 274—276, 359. 
International Prize Court, 259, 266 
—266, 444. 

Japanese, 2.59. 

jurisdiction of, 248, 250, 262—253, 
659, 572. 

local situation of, 2.59, 369. 
local situation of prize, 259. 
status in international law, 268— 
259. 

Prize salvage, 268. 

Prize booty, 268—271. 

Prizes, adjudication, need to submit for, 
233—236, 236—246, 259, 276. 
British practice, 236. 
captor’s powers and duties, 236— 
246. 

capture m neutral waters, 346— 
360 

destruction of, 

enemy, 233—236, 246, 446. 
neutral, 150—153, 233—236, 
245, 272, 422, 460, 570—679. 


Prizes— continued. 

in neutral ports, adjudication on, 
259, 274—276. 
reception of, 413—423. 
neutral wrongly seized, compensa¬ 
tion for, 236, 245, 570. 
ransom of, 95—96, 245. 
recapture, 273, 281—289. And 

see Salvage. 

title of captor, when complete, 273 
—274, 276, 278—280. 
by transfer from captor, 274— 
276. 

in relation to neutral States, 
273, 277—280. 

of owner when divested, 271 
—274 

primarily in the Crown, 266— 
271 

valid capture, es.sentials of, 230 — 
233. 

vessels of war not prize, 243, 268. 
who may capture, 242—243. 

See also Maritime capture; Prize 
Courts. 

Property, enemy. See Booty; Enemy 
property, private; Enemy property, 
public. Prizes. 

Property, neutral. See Neutrals; 
Vessels. 

Provisions, .supplies by neutrals to 
belligerent warships, 407—409, 421, 
432, 440. 

Public Trustee, as Custodian, 64, 113. 


Qualified cruisers, 174—182. 
Quarter, refusal of, 143. 


Railway material, neutral, use by 
belligerent, 327—328. 

Railway employees, requisition of, 173. 
Ransom contracts, 95, 245. 

Raw material, 549. 

Recapture, maritime. See Prizes. 

Red Cross, 159—165. 

See also Geneva Convention. 

Repairs to warships in neutral ports, 
409—411, 421, 434. 

Reprisals. 123, 150. 

Reprisals Order in Council, 1917...213, 
655—563. 
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Requisition of neutral ships, 326—328, 
330—333. 

Requisition of services, 171. 

See also Angary. 

Requisitions and contributions, 172, 
173—174. 

in Franco-Gcrman War, 327. 
in South African War, 298. 
liability for those of conquered 
State, 298. 

proposed exemption of neutrals 
from, 32. 

“ Reserved droits,” 269. 

Reservist.?, status of, 518—520, 523. 
Retaliation, principle of, 5.53, .560, 663. 

right of, 553, 560—563. 

Retaliatory Orders in Council, 662— 
563. 

Revenue Act, 1916, U S.A., 27. 

Rice, 481, 488, 493. 

Rousseau on war, 11. 

Rule of the War of 1756 443,525—532 

as extended in 1793 52.5, 528, 630 

doctrine of the continuous voyage 
and, 630—532, 540. 

Rules of Treaty of Washington, 1871.. 
381—382, 394. 

Russian Volunteer Fleet, 174—177, 180, 
229. 

Riisso-Dutch Loan, The, 48. 
Russo-.Japanese War, 1904, commence¬ 
ment of, 12—17, 24. 

Russo-Tiirkish War, 1877 16. 

lilockade, 461. 
foal, 407^09, 421, 488. 
contraband, Russian list of, 481, 
488, 606. 

Japanese practice regarding, 
493. 

de.struction of prizes, 245. 
expulsion of Japanese subjects, 68. 
Korea, dispute as to neutrality of, 
334—349. 

maritime capture in the, 182. 
neutrality regulations, British, 431 
—432. 

French and Dutch, 439. 
Russian subjects allowed to remain 
in Japan, 68. 

sale of war vessels, 362—363, 400. 
t< rmmation of, 290—293. 
treatment of enemy vessels at out¬ 
break of the war, 218. 


Russo-Tiirkish War, 1877— continued. 
use of French ports and waters, 
372—375. 

warships interned in neutral ports, 
405—413, 423. 
wireless, use of, 611—513. 
Russo-Turkish War, 1878...53, 218. 


Salvage, 268, 281—289. 
civil, 289. 

military or prize, 282—283, 289. 
for recapture of Biitish property, 
281—283 

of neutral property, 286—289. 
of property of ally. 283—286. 
for rescue of abandoned prize by 
neutrals, 259, 287. 

Scarborough, the bombardment of, 144 
—145. 

Self-prc.servation, 123. 

Seven Years’ War, 129. 

Sick and wounded, treatment of, 168— 
165. 

Sidmouth licence, 572. 

Silesian Loan, The, 54, 251. 

Sinking of British vessels by the 
Germans in 1870...326—328. 

Sinking without warning of merchant 
ships at sea, 150—163. 

Semmes, Capt., 182. 

South African Deportation Commission, 
328—330. 

South African War, 1899, ' 

commencement of, 16. 
actual termination of, 294, 314. 

aliens, expulsion of, by British, 
.328—330. 

British subjects, expelled by 
Boers, 68. 

collective responsibility, 170. 
coloured troops, 134. 
contraband, area of search for, 
485—486. 

contribution to Boer War 
losses, 298, 316. 
oath of neutrality, 168. 
requisitions by Boer forces, 
payment of, 298. 
war losses, compensation to 
expelled aliens, 328—330. 
Soviet Russia, 54. 
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regulations for belligerent sub¬ 
marines, 413. 

requisition of Gorman ships, 332. 
Spamsh-American War, 1898, 

auxiliary cmisers under naval law. 


blockade, 463, 466. 
coloured troops, 134 
contraband, 481 

destruction of neutral merchant- 


enemy merchantmen at outbreak 
of the war, treatment of, 218 
neutrality regulations, 399, 439 
Philippines, indemnity for cession 
of, 297 

privateers not used, 12.'5, 179. 
sale of war vessels, 400. 

Spanish subjects allowed to remain 
in US., 68. 

trade w ith the enemy, 88 
Spies, 134—136. 

Carers of despatches by aircraft 
not spies, 136. 

interception of wireless message 
by belligerent not espionage, 524 


scouts in balloons not spies, 135 
use of wireless by war-correspon¬ 
dents not espionage, 511—513. 
State of war, 6. 

Status quo ante bellum, 297. 

Statutes, 

Admission of Foreign Ships to the 
Coasting Trade Act, 1854 ..529. 
Aliens Restriction Act, 1914...26. 
Army Prize Money Act, 1832...271. 
Colonial Courts of Admiralty Act, 
1890 .258. 

Customs Laws Consolidation Act, 
1876 . 529. 

Defence of the Realm Acts, 69. 
Foreign Enlistment Act, 1819... 
366, 398, 429. 

Foreign Enlistment Act, 1870... 

349, 366, 427—433, 507. 

Geneva Convention Act, 1911... 
121, 164. 

Legal Proceedings against Enemies 
Act, 1915 ..65, 77. 

Naval Disciplme Act, 1866 ..246. 
Naval Prize Act, 1864...96, 241, 
246, 248, 250, 257, 258. 

Naval Prize Act, 1918...267, 268, 
269. 


Statutes— continued. 

Naval Prize Procedure Act, 1916 . 
257. 

Prize Court Act, 

1894 247, 248, 253, 257, 2.')8. 
1915 ..2.57. 

Prize Court Procedure Act, 1914 . 
257, 2.58 

Rules Publication Act, 1893...2.54. 
Sale of Good.s Act, 1893...205. 
Supreme Court of Judicature Act, 
1873 .2.53. 

Trading with the Enemy Act, 1914 
.31. 

Trading with the Enemy Amend¬ 
ment Act, 1914 ..61, 64, 109 
Trading with the Enemy {Exten¬ 
sion of Powers) Act, 1915...26 
Vice-Admiralty Courts Acts, 1863, 
1867 .258. 

Stoppage m transitu, 

right of neutral consignor to exer¬ 
cise, 200, 204—205. 

“ Strained relations,” 23. 

Submarine cables, 433. 

See also Telegraphs 
Submarine mines, 154—158. 

Submarine warfare, 150—153, 187, 236, 
245, 413. 

Succession State, on conquest, 302— 
316. 

Suez Canal Convention, 1888...404, 
406, 415 

Sweden, regulations for belligerent 
submarines, 413. 

Swedish warships, sale of the, 1825... 
361—362 


Taxes, collection of, in occupied terri¬ 
tory, 173. 

Telegraphs, 

duties of neutral States regarding, 
358. 363 

wireless, erection on neutral terri¬ 
tory by belligerent, 363. 

questions regarding, 524—525. 
use by war correspondents, 
511—513. 

Torceira AEFair, The, 367—369. 
Territorial waters, limits of, 346—361. 
Torpedoes, 156 

Trade, licences to, 93—95, 527. 

38 ( 2 ) 
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Trade inark<<, effect of war on, 116—117. 
Trading with the enemy, 26, 73—118. 
Trading with the Knemy Act, 1914.. 31. 
Trading with the Enemy Amendment 
Act, 1914. 61, 64, 109. 

Trading \ntli the Enemy (Extension of 
Powers) Act, 1915 26. 

Trading with the Enemy Act, 1917, 
U.S.A., 27. 

Trading with the Enemy Proclama¬ 
tions, 40, 109. 

Trading with Enemy (Statutory Lists) 
Proclamations, 27. 

Transfer of flag, 192—198. 

Transfer tn Irartstlu, 204—205, 214. 
Tran.svaal Concessions Commission, Re- 
jiort of, 302—308. 

Treachery, 141. 

Treason, war. See War treason. 
Treaties, effect of war on, 45—55. 
abrogation of, 52—54. 
interpretation of, 52—64. 
of peace, 294. 

V alidity of, 52 
Treaty of 

Amiens, 1802. 301. 

Berlin, 1799 70, 416, 417, 418. 
Berlin, 1878 .,295 
Prankfort, 1871 51, 297, 311. 
Ghent, 1814...46, 298. 
Giiadeloiipe-Hidalgo, 1848 312. 
1794 (Jay Treaty), 46, 52, 54. 
Lau.sannc, 1912 61. 

Lausanne, 1923. 51. 

London, 1871. .175. 

London {Limitation of Naval Arma¬ 
ments), 

1930 152. 

1936 ..152. 

London (Protocol re Submarine 
Warfare), 1936 ..152. 

Madrid, 1902.. 61. 

NeuiUy-sur-Seme, 1919...51, 312. 
Pans, 1814. 311. 

Pans, 1856.51, 64, 176, 449. 

Paris, 1898.. 51, 312. 

Portsmouth, 1905.. 51, 290—293. 
295, 312. 

Prague, 1866...310. 

St. Germam-en-Laye, 1676—1677 
...244. 

St. Germain-en-Laye, 1920...61, 


Treaty of 

San Stefano, 1878...296. 
Schonbrunn, 1809 317. 

Sevres, 1920 51. 

Shimonoseki, 1894. .51, 334. 

Tilsit, 1809 ..317. 

Trianon, 1920...61, 312. 

Turin, 311. 

Versailles, 1783.. 46—48. 

Versailles, 1919...51, 64, 117, 312, 
555. 

Vienna, 1809...311. 

Vienna, 1864 , 311 
Vienna, 1866 . 311. 

Washington, 1828 418. 
Washington, 1871 376, 381—382, 
394—396, 399, 402, 534. 
Washington, 1901 416. 
Washington, 1922.. 140, 162, 163. 
Whitehall. 1661 551. 

Zurich, 51, 311. 

Trejit, The Affair of the, 514—516. 
Truce, 294. 

Turco-Italian War, 1911 ..7. 21, 63, 68 
area of hostilities, at first limited, 7. 
eoinmeneement of, 7, 21 
seizure of French mail-boat carry¬ 
ing Turks, 618, 541 

Twenty-four hours’ interval, 403—404, 
420—421. 

possession of prize, 275, 278—280, 
282 

stay, 3.57, 405—406, 420. 


Uncivilised troops, use of, 134. 

Undefended places, 145, 147, 149. 

United States of America, 

declaration of war by, mode of, 18. 
enemy .ships found in ports of, 
1917 221. 

Unjust war, 9. 

Unneutral service, 

carriage of naval or military per¬ 
sons, 607—610. 

despatches, carnage of, 510—611. 
enlistment m enemy service, 31— 
32, 101, 513—514. 
messages and signals to a belli¬ 
gerent, 611—613. 

seizure of persons on neutral 
vessels, 514—516, 618—619, 
wireless telegraphy, questions as 
to use of, 511—513, 524—626. 
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Unpaid sellers hen on enemy goods, 214. 
Vperiode, The Sinking of the, 164. 

Utt possideha, principle of, 291, 293, 296. 


Vattel, on War, 11. 

Venice, aerial bombardment of, 130. 
Vereenigmg, Convention of, 1902...294, 
314. 

Vessels, British, 189. 
cartel, 223—224. 
coastal fishmg, 222—223, 227. 
conversion of, into warships, 175— 
178, 181—182. 

Declaration of London as to 
character of, 191. 

enemy, destruction of, 236, 446, 
573. 

enemy, liens by neutrals on, 209— 
214, 265. 

neutral goods in, 444—446. 
putting into port of other 
belligerent, m distress, 227. 
status of, at outbreak of war, 
215—221. 

transferred to neutral flag, 192 
—197. 

enemy character of, 188—191. 
engaged in religious, scientific, or 
philanthropic missions, 189, 227. 
hospital, 158—165, 224—227. 
neutral, destruction of, 233—236, 
245, 272, 422, 450, 670—579. 
enemy goods in, 446—450, 579. 
enemy persons on, seizure of, 
.)14—516, 518—519. 
enlisted in enemy service, 429 
433, 513—514. 

Ill privileged trade, 101, 525. 
sinking of, during Franco- 
German War, 326. 
sinking of, during Russo- 
Japanese War, 245, 570. 
when confiscable for catiiage 
of contraband, 487, 497, 603. 
wounded and sick on board, 
163. 

wrongful seizure of, compen* 
sation for, 538, 570. 
public, 178. 

under neutral flag, of persons 
domiciled in enemy country, 
190—191. 


Vessels of war, 

belligerent, in neutral ports, 351— 
360, 401—413. 
admission of, 419—423. 
asylum, 354—357, 359, 411— 
413. 

augmentation of force in, 
401—402, 433—438, 439. 
duration of stay, 367, 403— 
406, 420, 432, 439. 
number allowed, 419—420. 
penalties for i^rmgmg neu- 
trabty regulations, 348— 
349 423. 

repairs, 409—411, 421, 432, 
belligen nt, supplies of coal and 
provisions, 407—409, 421, 
432, 439. 

time and order of departure, 
420—421, 432, 439. 
captured, not prize, 243, 268. 
classes of, 178—181, 460. 
construction and equipment of, m 
neutral territory, 430—438. 
enemy wounded and sick on board, 
163. 

illegally fitted out, how affected by 
commission, 363—364, 402—403. 
passage through neutral waters, 
413. 

transfer by beUigerent to neutrals 
during war, 192. 


Vienna, Congress of, 1814—1815...318. 
Visit and search, 243—244, 442, 664— 
570. 

area of search, 485—486, 540. 
in Russo-Japanese War, 486. 
in South African W’ar, 485— 
486. 

attempts to evade, 565. 
convoy’ in relation to, 564—570. 
Declaration of London as to, 
568—570 

resistance to, 564—565, 568. 


Wae, authorisation of, 24—26. 
commencement of, 12—26. 
commencement of War of 1914— 
1919 ..18—19. 
date of, 21. 
modes of, 16. 
civil, 6. 

declaration of, whether necessary, 
12 et seq., 19—21. 
unilateral, effect of, 21—23. 
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W ar— continued. 
definition, 6. 

in relation to individuals, 10—12. 
theory of Vattel and Rousseau, 
11 . 

international law in relation to, 9. 

kinds of, 6—7. 

laws and euatoms of, 9. 

scope of, 9. 
legal efiects of, 21. 

date from which they accrue, 

21 . 

on commercial relations, 73 
et seq , 442. 

on enemy persona within belli¬ 
gerent territory, 25—27, 55 
—72. 

on financial engagements of 
States, 48—50, 54—55. 
on private property, 70—72. 
on treaties, 48—55. 

“ limited ” or “ local,” 7. 
losses, claims by reason of. See 
Claims based on war. 
manifestos, 16, n, 345. 
notice of, to neutrals, 19—21. 
place in international relations, 
7—9. 

reasons for, m declaration, 9. 
state of, 6. 
steps short of, 20. 
surprise in, 17. 
termmation of, 290—298. 
three modes, 293. 
date of endmg of hostilities, 
293. 


War— continued. 

termination of— continued. 

acts done after, m ignorance 
of peace, 298—302. See also 
Peace, Treaty of. 
unjust, 9. 

War correspondents, 133,136, 511—613. 
War losses, compensation for. See 
Claims based on war. 

Warilda, The Sinkmg of the, 166. 
Warships. See Vessels of war. 

War zones, 153, 157—158. 

Washington Conference, 1921—1922... 
140. 152, 153. 

Washmgton, Treaty of. See Treaty. 
W'eapons, prohibited, 138—144. 

Wells, poisoning of, 143. 

Wireless. See Telegraphs. 

Wounded, treatment of, 158—166. 
asylum in neutral territory, 359. 
in land warfare, 159—162. 
in maritime warfare, 162—166. 
on neutral vessels, public and 
private, 163. 


Yfbes, gas attack at, 138. 


YOKKSuiRE coast, na\ 


val raid on, 144 
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SUGGESTED COURSE OF READING FOR THE 

BAR EXAMINATIONS. 


ELEMENTS Of CONTRACT AND TORT. 

Cartiir’s Contracts and Fraser’s 'Forts, Potters legal 
Histor> 

ROMAN LAW. 

Hunter’s Introduction Sandars’ Justinian For final 
revision, Garsia s Homan Law in a Nutshell Farrin's 
Questions and Answets 

CONSTITUTIONAL LAW AND LEGAL HISTORY. 

Chai \1ERS iS: Asquiih Saiam 'Fiiomas’s Leading Cases 
Potter's Legal History For final revision, Garsia’s 
Constitutional Law and Legal History in a Nutshell 
Griefith’s Questions and Answers 

CRIMINAL LAW AND PROCEDURE. 

Wii siiERu’s Criminal I aw, and Wii.siiere’s Leading Cases 
For final revision, Garsia’s Oiminal Law in a Nutsliell 
Hooeks’ Questions and Answois 

REAL PROPERTY. 

WAisov’sorllARORi A\ Fs’ Introduction ^^’lI i lAMSor Cjoon- 
EVF on Hc'nl Propeity h'or revision, Gxksia’s Nutsliell 
Pmi MI’S s O and A 

COMMON LAW. 

Indermaiirs Common I aw, or Sai monu on Contracts, and 
Sat MOND on 'iorts ('ockee’s Leading Cases For final 
revision, Wiisuere’s Outline of Contracts and 'Iorts or 
t'oNYERs’ Contracts and Iorts in a Nutshell, or O'Connei i’s 
O and A on Contracts and Padify’s Q and A on 'Forts 
1'ay's Leading ('ases 

EVIDENCE AND PROCEDURE. 

Puipson’s Manual of Fvidence, and Cocme’s C'ases on 
Evidence Wii.siifre’s Procedure and I'.vidence For final 
revision, Garsia’s Procedure m a Nutshell, and I vidence in 
a Nutshell 

EQUITY. 

S\'i I,' F^otier’s History of Fqiiit\ Garsia's Equity iii 
a Nutshell Hnivo ion’s Questions ami Answers 

CONVEYANCING. 

Burnet I’s Elements 

COMPANY LAW. 

CiiARLEswoRin’s Principles Balfour’s Company Law in 
a Nutshell 

SPECIAL SUBJECTS. 

Administration of Azsets, Gkrsik. A^eiicv, Wilsuehe Hills 
of Exchange, Jacobs oi Willis. Carriers, Wii i iams , Bai four 
Carriage bv Sea, GkRStK Gaiian /ii'surawce, Picard 

Interpretation, Broom Landlord & '/eiioiif, Wilsiiere. Libel 
& Slander, Button Master & Serixint, Smith , Garsia 
Mortgages, SrRkUAtt Partnership, Straha^ , fovr Sale 
of (loads Will is, Bai four Hindu I.aw, Dura: 



SUGGESTED COURSE OF BEADING FOB THE 

SOLICITORS’ FINAL EXAMINATION. 


FINAL REVISION. 

The Articled Clerk’s Cram Ikiok See page 18 Fay’s 
L eading Cases 

COMPULSORY SUBJECTS. 

REAL AND PERSONAL PROPERTY AND 
CONVEYANCING. 

W \ 1 soN’sor llARt.REAVLs’Introductioii Wn liamsot Goode\ e 
on l^eal Pioperty (Ioodevk on I’eisoiial Pr iperty IJuii- 
NEri s or Ciihsun’s Coiivcvancmg (f\Ksr\’s Heal Pioperty 
111 a Xutshell l^Hii I IPS s Onestioiis and Answers 

PRACTICE OF THE COURTS. 

(iiBsov’s Practice CiAtrsit's Ptoceilure in a Nutshell 

CRIMINAL LAW AND PROCEDURE. 

Harris's Principles of Cnininal Law Wii.shere's Leading 
Cases Garsia’s Criminal Law in a Nutshell Hoi.ers' 
Ouestions and Answers 

WILLSr INTESTATE SUCCESSION, ASSETS 
AND DEATH DUTIES. Pvrri s Succession 
PROBATE AND DIVORCE. Gi iisov s Proliate .md Di\orce 
INCOME TAX. Roulvm, 

BANKRUPTCY. 

Ringwood’s Principles of ILuikruptcy 
Garsia’s bankruptcy Law m a Nutshell 
COMPANIES. 

Chari hswoRiii’s Principles PcrroiR’s Company Law in 
a Nutshell 

AGENCY. 

EMPLOYMENT. 

NEGOTIABLE 

INSTRUMENTS. 

SALE OF GOODS. 

PARTNERSHIP. SriiAiiAN Ralfour's Nutshell 
GENERAL LAW OF CONTRACT AND TORT. 

Indermaur s Principles of the Comnion Law Saimond or 
Anson on Contracts Salmond on Torts 
PRINCIPLES AND RULES OF EQUITY. 

Sncli, Hivington’s Epitome 

OPTIONAL SUBJECTS. 

SHIPPING. MacLachian’s Law of Merchant Shipping 
LOCAL GOVERNMENT. Hart and Wright cS: Hobhouse 
CONFLICT OF LAWS. I’l'RGiN & Fi EiciiFR and Chusiure 


I Indf.rmai r b Coinnion Law or 
; Chari EswoR Ill's Mercanlih' Lai\ 
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NOTICE. —In consequence of fluctuation In cost of printing 
and materials, prices are subject to alteration without 
notice. 


ADMINISTRATION OF ASSETS. 

QARSIA’S Administration of Assets in a Nutshell. 

39 pages. Price 3s. 6d. net. 1927 

This has been written specially for the liar Final Kxaminations 
It embodies the changes made by the Administration of Estates 
Act, 1925 

ADVOCACY. 

SINGLETON on Conduct at the Bar and some 
Problems of Advocacy. By J. E. Singleton, K.C. 
44 pages. Price 2S. 6d. net. 1933 

“We most strongly advise every Bar Student to add this 
volume to his library ’’—Law Journal 

AGENCY. 

BOWSTEAD’S Digest of the Law of Agency. By 

W. Bowstead, Ban ister-at-La\v. Eighth Edition. 
485 pages. Price £1 ys. 6d. net. 1932 

“The Digest will be a useful addition to any law library, and 
will be especially serviceable to practitioners who have to advise 
mercantile clients or to conduct their litigation, as well as to 
students, such as candidates for the Bar Final Examination and 
for the Consular Service, who have occasion to make the law of 
agency a subject of special study "- -Law Quarterly Review. 

WILSHERE’5 Outline of the Law of Agency. By 

A. M. WiLSHERE, Barnster-at-Law. 103 pages. 
Price ys. 6d. net. 1925 

“Should prove a valuable aid to students ”—Law Times. 

ARBITRATION. 

BALFOUR’S Law of Arbitration and Awards in a 
Nutshell. Bv J. A IUleour, Barnster-at-Law. 
127 pages. Price 6s net 1934 

“'I'he matter is well cl.nssificd and cleaily set out, and is sup¬ 
ported by numerous references to decided cases 

—Incorporated Accountants’ Journal. 
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BANKRUPTCY. 

The Articled Clerk’s Cram Book. See page i8 

RINQWOOD on Bankruptcy and Deeds of Arrange¬ 
ment. With an Appendix containing the Acts, 
Rules, etc. Seventeenth Edition, by A. Roper. 
Text 321 pages, Appendix 289 pages. Price 
£1 2S. 6d. net. 1936 

A lutor's Opinion - 

“ I have never been without a cop> of ‘ Ringvrood ’ for 25 years 
and I have long been of the opinion that it is the best book on 
Bankruptcy available to students ” 

“ A reconstruction which .ippears to us to be well balanced and 
rounded and <idmirable in every respect One great improvement 
from a student’s point of view is the narrative marginal precis 
which enables him on a lirst reading to follow the thread, and on 
a revision to recall the gist of the story The increased size of 
the book means that it has put on not fat but muscle The 
index is more exhaustive and the appendices more complete than 
ever before. 1 he book thus liecomes of infinitely greater value 
to the practitioner -Zain/ Ouavterlv Review 
“ Candidates for evaminations will find that a rather dull 
branch of the law has been expounded in attractive fashion." 

— S'oZicihixs' Journal 

QARSIA'S Bankruptcy Law in a Nutshell. In¬ 
cluding Deeds of Arrangement and Bills of Sale. 
62 pages. Price 3s. 6d net 1928 


BILLS OF EXCHANGE. 

JAC0B5 on Bills of Exchange, Cheques, Promissory 
Notes, and Negotiable Instruments Generally, 

including a large number of representative forms, 
and a note on I O U’s and Bills of Lading. 
By Bertram Jacobs, Barnster-at-Law. Third 
Edition. 264 pages. Price los. 6d. net. 1930 

OPINIONS OP TUTORS. 

“ It appears to me to be a most excellent piece of work." 

"After perusing portions of it I have come to the conclusion that 
it is a learned and exhaustive treatise on the subject, and I shall 
iiertainly bring it to the notice of my pupils ” 
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Billfi of Exchange—continued 

WILLIS’S Law of Nesrotiable Securities. Contained 
in a Course of Six Lectures delivered by William 
Willis, Esq., K.C., at the request of the Council 
of Legal Education. Fifth Edition, by A. W. 
Baker Welford, Barrister-at-Law. 190 pages. 
Price los. net. 1930 

“They are very much companion volumes Judge Willis with 
his racy style and fresh outlook, proving a useful foil to Mr 
Jacobs, with his measured and lucid survey of a difficult branch 
of the law ”—Annual Swmev 0/ English Law 


CARRIERS. 

WILLIAMS’ Epitome of Railway Law. Part I, The 
Carriage or Goods. Part II. The . Carnage of 
Passengers. By E. E. G. Williams, Barrister-at-Law. 
Second Edition. 231 pages. Price los. net. 1921 
A useful book for the Bar and Railway Examinations 

“Admirably arranged, and clearly written with an economy of 
language which goes to the heart of a busy man ”—Sittings Review. 

BALFOUR’S Carriage of Goods by Land in a Nut¬ 
shell. By J. A. Balfour, Barrister-at-Law. 60 
pages. Price 3s. 6d. net. 1934 

Including the Road and Rail '1 raffic Act, 1933, and some cases 
on Carriage. 

QARSIA’S Law relating to the Carriage of Goods 
by Sea in a Nutshell. As amended by the 
Carnage of Goods by Sea Act, 1924. Second 
Edition. By Marston Garsia, Barrister-at-Law. 
36 pages. Price 3s. net. 1925 

Written with special reference to Bar Examinations. 


COMMON LAW. 

(See also Broom’s Legal Maxims, p. 23, post). 

ODGERS on the Common Law of England. Third 
Edition. By Roland Burrows, LL.D., Reader in the 
Inns of Court. 2 vols. 1,521 pages. Price £2 los. 
net. 1927 
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Odgers on the Common Law deals with Contracts, Torts, 
Criminal Law and Procedure, Civil Procedure, the Courts, and 
the Law of Persons 

The Student who masters it can pass the following Bar Examina¬ 
tions :— 

(1) Criminal Law and Procedure. 

(2) Common Law. 

(3) General Paper—Part I. 

And (with Cockle's Cases and Statutes on Evidence) 

(4) Law of Evidence and Civil Procedure. 

(5) General Paper—Part 111. 

WILSHERE’S INDERMAUR’S Principles of the 
Common Law. The Law of Contracts and Torts, 
with a Short Outline of the Law of Evidence. 
Re-vvritten and enlarged bv A M. Wilshkre, 
Barnster-at-Law. Eouith Edition 8i6 pages. 
Price ;£'i los. net 1937 

“It IS clear in statement and makes as easy reading as the nature 
of the subject permits 'I'lie selection of matter to be treated is 
good—exactly the right emphasis is laid on fundamental princi¬ 
ples, and they are presented with an accuracy of statement not 
always to be found in law books . Painstaking labour is 
evident in every page, and the result is the student may read and 
the practitioner consult this book with confidence that his efforts 
will be repaid ”—Law Notes 

“ I am very much pleased with the new edition, and shall place 
it on my list of approved text-books ” 

INDER1V1AUR*5 Leading Common Law Cases ; with 
some short notes thereon. Chiefly intended as a 
Guide to “ Smith’s Leading Cases.” Tenth Edition, 
by E. A. Jei.f, Master of the Supreme Court. With 
six illustrations by E. T. Reed, hi pages. Price 
8s. 6d. net. 1922 

COCKLE & HIBBERT’S Leading Cases in Common 

Law. With Notes, Explanatory and Connective, 
presenting a Systematic View of the whole Subject. 
By E. Cockle and W. Nembhard Hibbert, LL.D., 
Barristers-at-Law. Second Edition. 962 pages. 
Price £2 2s. net. 1929 

This book is on the same lines as Cockle’s Cases on Evidence. It 
contains 771 cases 
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Common Law —continued 

Following IS a short summary of its contents .— 

Nature of the Common Void, etc.. Contracts. Nesotiable Instru- 
Law. Quasi-Contracts. ments. 

Common Law Klghts and Agency. Partnership. 

Duties. Bailments. Sale of Goods. 

Contract, Includine Con- Carriers. Torts. 

tracts of Record. Landlord and Tenant. Damasres. 

Specialty Contracts. Master and Servant. Law of Persons. 

Simple Contracts. Conflict of Laws. 

“ Dr Hibbcrt is to be congratulated on the masterly manner in 
which he has rc-edited Cockle's Leading Cases on Common Law. 
The arr.-mgement and printing are particularly clear, tlie choice of 
cases IS marked by great discretion, and a short analysis of the 
law of various departments dealt with in the book is set forth 
with a view to refreshing the reader’s knowledge on the subject 
before he turns to read the cases which are set out ” — Law Coach 
“The present work has the merits of thoroughness, accuracy, 
systematic arrangement and a modern point of view ” 

— Solicitors' Journal. 

SMITH’S Leading: Cases. A Selection of Leading 
Cases in various Branches of the Law, with Notes. 
Thirteenth Edition. By Sir T. Willes Chitty, 
K.C., A. T. Denning and C. P. Harvey, Barnsters- 
at-Law. 2 vols. Price £.^ los. net. 1929 

This work presents a number of cases illustrating and explaining 
the leading principles of the common law, accompanied by 
exhaustive notes showing how those principles have been applied 
in subsequent cases. 

COMPANIES. 

The Articled Clerk’s Cram Book. See page 18 

CHARLESWORTH’S Principles of Company Law. 

Illustrated by Leading Cases. By J. Charleswortm, 
Barrister-at-Law. 283 pages. Price 7s. 6d. net. 

1932 

“ It would be dilFicult to recommend to a student a clearer and 
more helpful book on the Law of Companies’’ Law times. 

SMITH’S Summary of the Law of Companies. 

'SFourteenth Edition, by \V. Higgins, Barrister-at- 
*Law. 325 pages. Price 7s. 6d. net. 1929 

“No other elementary text-book contains the same amount 
of detail, .nnd for examination purposes it is probably unsur¬ 
passed ’’— Annual Survey oj English Law, 1929 
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BALFOUR’S Company Law in a Nutshell. By J. A. 

Balfour, Barnster-at-Law. 88 pages. Price 3s. 6d. 
net IQ33 

SOPHIAN’S Companies Act, 1929, with Introduction, 
Notes and Index 266 pages. Price los. 6d net. 

1929 


CONFLICT OF LAWS. 

The Articled Clerk’s Cram Book. See page 18. 

WESTLAKE’S Treatise on Private International Law, 

with Principal Reference to its Practice m England. 
Seventh Edition. By Norman Bentwich, Barnster- 
at-Law. 436 pages. Price ;^i 7s. 6d. net. 1925 

FOOTE’S Private International Law. Based on the 
Decisions in the English Courts. Fifth Edition. 
By H. H. L. Bellot, LL.D., Barnster-at-Law. 
661 pages. Price £i 15s. net. 1925 

BELLOT’S Analysis of Foote’s Private International 
Law. With leading cases. 64 pages. Pr1ce3s6d.net. 

1925 

DICEY’S Digest of the Law of England with 
reference to the Conflict of Laws. Fifth Edition. 
1003 pages. Price £2 15s net. 1932 

"Dicey” IS the prescribed book for the Solicitors’ Final 
Examination 

BURQIN & FLETCHER’S Students’Conflict of Laws. 

An Introduction to the Study of Private Inter¬ 
national Law, Iiased on Dicey. Tliird Edition. 
307 pages Price £i net. 1937 

HIBBERT’S Leading Cases on Conflict of Laws. 

By 'V. N. HiiiBbRT, LL.D., Barnster-at-Law. 293 
pages Price £1. is. net 1931 

Compilea on the s.ami' lines as Cockle's Cases on Evidence 
It contains 200 cases and is an indispensable companion to all 
the text books on the subject 
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CONSTITUTIONAL LAW AND 
HISTORY. 


CHALMERS & ASQUITH’S Outlines of Constitutional 
Law. Fifth Edition. By Cyril Asquith, K.C. 
510 pages. Price 15s net. 1936 

The section on the history of tlie Courts has been re-wnlteii 
and considerably expanded, and articled clerks will fiinl it 
suitable for the intermediate examination 

“ If we are asked ‘ Is this a good cram book’ ’ we must answer 
‘Yes’ It IS the book used by most pass students and satisfies 
their one desire—to be enabled to pass the examination ” 

—Annual Survey of English Law, 1930. 

“ It contains a very great deal of information, ranging over the 
whole field of constitutional law Its st>lc is \ery attractiie, and 
its utility to the student is undoubted "—Bell Yard 

SALANT’S Constitutional Laws of the British 
Empire. By E. Sa.lant, LL.B. 240 pages. Price 
IDS 6d. net. 1934 

With an Appendix containing the Constitutions of Canada, 
Australia, South Afrua and the Irish Free .State, and the 
Statute of Westminster 

“The book supplies a real need, and is an excellent introduc¬ 
tion to all concerned with this wide subject” 

- Cambridge Law Journal 

THOMAS & BELLOT’S Leading Cases in Consti¬ 
tutional Law. Witli Introduction and Notes. 
Seventh Edition. By E. Slahk, M.A., Barrister- 
at-Law. 377 pages. Price los. 6d. net. 1934 

Some knowledge of the chief cases in constitutional law is now 
required in many examinations, and is obviously necessary to the 
thorough student of constitutional history T his book extracts 
the essence of the cases with which the student is expected to be 
familiar, preserving always something of the concrete circumstance 
that IS so helpful to the memory It adds, where necessary, a short 
note to the individual case, and subjoins to each important group 
of cases some general remarks in the shape of a note. The cases 
are so arranged as to be convenient for ready reference 

TASWELL-LANQMEAD’S Engrlish Constitutional 
History. From the Teutonic Invasion to the Present 
Time. Designed as a Text-book for Students and 
others. Ninth Edition. By A. L. Poole, M. A., F.S.A., 
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Fellow and Tutor, St. John’s College, Oxford. 758 
pages. Price 21s. net. 1^29 

“This IS much more than a new edition The book is the 
only one which gives the law student exactly what he wants ” 
—Annual Survey of hngltsh Law, 1929 
“‘Taswell-Langmead’ has long been popular with candidates 
for examination in Constitutional History, and the present edition 
should render it even more so It is now, in our opinion, the ideal 
students' book upon the subject ."—Law Notes 

WILSHERE’S Analysis of Taswell-Lang^mead’s Con¬ 
stitutional History. By A. M. Wilshere, LL.B , 
Barnster-at-Law. 133 pages. Price6s.6d.net. 1929 

QARSIA’S Constitutional Law and Legal History in 
a Nutshell. Including an Alphabetical Table of 
Writs and their Uses, a Comparative Table of the 
Constitutions of the Dominions. Third Edition. 
By M. Garsia, Barnster-at-Law. 138 pages. 
Price 4s. net. 1932 

“I have looked over this book and find that it is admirably 
adapted for its purpose For almost any type of student it should 
be invaluable if judiciously used with the standard Text Book ” 

—A Law Lecturer 

QRIFFITH’5 Questions and Answers in Constitutional 
Law and Legal History. By D. M. Griffith. 
Second Edition. 86 pages. Price 5s. net. 1935 

“Should prove very helpful to students who are seeking to 
master the subject for the purposes of their examination ” 

—Law Notes 


CONTRACTS. 

(See also Common l.aw) 

The Articled Clerk’s Cram Book. See page 18. 

WILSHERE'S Outline of Contracts and Torts. By 

A. M. Wilshere, Barnster-at-Law. Fourth Edition. 
158 pages. Price 7s 6d net 1936 

“ This little book is an admirable starting point for the young 
student in his study of tlie law of Contract and Tort The simple 
but lucid style in which it is written will enable tlie student to 
get a quick grasp of the basic principles In shoit it is a bonk 
which should be read by all young students before tackling the 
largei works .”—Bell Yard 
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Contracts — continued. 

CARTER on Contracts. Elements of the Law of Con¬ 
tracts. By A. T. Carter, of the Inner Temple, 
Barnster-at-Law, Reader to the Council of Legal 
Education. Seventh Edition. 272 pages. Price 
I2S. 6d. net. 1931 

“ We have here an excellent book for those who are beginning 
to read law."— Law Magazine. 

SALMOND & WINFIELD on Contracts. Principles 
of the Law of Contract. By the late Sir John W. 
Salmond and P. H. Winfield, Barnster-at-Law. 
544 pages. Price 30s. net. 1927 

“ Exceedingly clear and accurate m its statement of the prin¬ 
ciples of the law of contract ”— Law Notes 

CONYERS’ Contracts in a Nutshell. With Epitomes 
of Leading Cases By A. J. Conyers, Barnster- 
at-Law. Second Edition. 119 pages. Pr1ce4s.net. 

1934 

“The work is thorough, covering the ground well in out¬ 
line, and the selection of authoritative cases seems judicious " 

— Imw 1 ivies 

O’CONNELL’S Questions and Answers on Contracts. 

By M. O’Connell, LL.B. 180 pages. Price 5s. 
net. 1936 

“ This IS one of the best books of its kind we have come across 
'the answers do not merely answer the questions—they do more 
than that they teach the student "—Law Notes 

CONVEYANCING. 

The Articled Clerk’s Cram Book. See page 18. 
ELPHINSTONE’S Introduction to Conveyancing. 

By Sir Howard Warburton Elphinstone, Bart. 
Eighth Edition, by Harry Farrar, Barrister- 
at-Law, Editor of Key and Elphmstone’s Precedents 
in Conveyancing [In the press 

“ In our opinion no better work on the subject with which it 
deals was ever written for students and young practitioners.” 

— Law Notes 

PHILLIPS’S Questions and Answers. See Real 
Property. 

GARSIA’S Nutshell. See Real Property. 
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BURNETT’S Elements of Conveyancing, with an 
Appendix of Students’ Precedents. Sixth Edition, 
by J. F. R Burnett, Barnster-at-Law. Text 392 
pages, Precedents 70 pages. Price 21s. net. 1937 
This book IS complementary to and extends the information m 
the books on Real Property The reader is taken through the 
component parts of Purchase Deeds, 1 eases, Mortgage Deeds, 
Settlements and Wills, and the way m which these instruments 
are prepared is explained Pre.ooiis to this is a short history of 
Conveyancing, and chapters on Contracts for Sale of Land deal¬ 
ing with the statutory requisites, the form, particidars and con¬ 
ditions of sale, the abstract of title, requisitions, etc , and finally 
there is a chapter on conveyance by registration TTie second 
part of the book contains Studevts’ Precedents in Conveyanc¬ 
ing, illustrating the various documents referred to in the first part 
It is the only book containing a lepresentative collection of pre¬ 
cedents for students 

"Students of the present day are luckv in having such a 
pleasant path cut for them to the knowledge of real property 
law "—Law Times 

"Students will find in this book clear exposition of a 
difficult subject which solves most of their difficulties and deals 
with all the matters that concern them for examination pur¬ 
poses. ’—Law Notes 

CRIMINAL LAW AND PROCEDURE. 

The Articled Clerk’s Cram Book. See page i8. 

ODOERS on the Common Law. See page 6. 

OARSIA’S Criminal Law and Procedure in a Nutshell. 

Fifth Edition, By M. Garsia, Barnster-at-Law. 
135 pages. Price 4s. net. 1933 

Enumerates and classifies the more important crimes, gives a 
short history of the Criminal Courts and a brief outline of 
criminal procedure 

"A well-planned digest of the Criminal Law and will be 
found to provide a good foundation for fuller study 

HARRIS & WILSHERE’5 Principles and Practice 
of the Criminal Law. Intended as a Lucid Expo¬ 
sition of the subject for the use of Students. Six¬ 
teenth Edition. By A. M. Wilshere, Barrister-at- 
Law. 687 pages. Price 15s. net. 1937 

“This Standard Text-book of the Criminal Law is as good a 
book on the subject as the ordinary student will find on tlie 
library shelves .... The book is very clearly and simply 
written. No previous legal knowledge is taken for granted, and 
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Criminal Law and Procedure— conl»»i«ed. 

everything is explained m such a manner that no student ought 
to have much difficulty in obtaining a grasp of the subject . . 

— Solicitors' Journal 
As a Student’s Text-book we have always felt that this 
work would be hard to beat, and at the present time we have no 
reason for altering our opinion ”— Laiv Times 

WILSHERE’S Elements of Criminal and Ma^^isterial 
Law and Procedure. By A. M. Wilshere, Barns- 
ter-at-Law. Fourth Fdition. 354 pages. Price 

15s. net. ' 1935 

“We h.'i\e alwajs folt a pi.irticular atfertion for th.s l>ook on 
criiiiin.il law, as it contains within its coveis all that is iipcossary 
in crimes, evidence and proceduie for the purposes of the Bar 
Examination ”— I.an' Notes 

“ It IS a work eriiinonth suitable foi the B<u stiidtiit and con¬ 
tains within Its modest coiiiji.iss .1 surprisinglv large amount of 
accurate information of practii al utihtr Law Quarterly Re.itic 

WILSHERE’S Leading Cases illustrating the Crimi* 
nal Law, for Students. Tliird Edition. 441 pages. 
Price 15s. net. 1935 

“ 1 his collection of ->o8 cases has been skilfully selected so as to 
cover a very wide field and forms a most useful book of reference 
it IS not intended to be .1 case-book and text-book in one, 
and therefore explanatory notes have been cut down to a 
minimum "—Ccimhridjee Law lournal 

ROGER’S Questions and Answers on Criminal Law. 

By P H. T. Rogers, Barnster-at-Law. 99 pages 
Price 5s. net. 1936 

DAMAGES. 

QAHAN’S Handbook on the Law of Damages. By 

Frank Gahan, Barnster-at-Law, Reader in Com¬ 
mon Law in tlie I.aw Society’s School of Law. 
204 pages Price 15s. net. • 1937 

dictionary. 

The Concise Law Dictionary. By P. G. Osborn, 
Barrister-at-Law. 333 pages. Price 15s. net. 1927 
A book every student should have for general reference. It deals 
with existing law and with legal history. Legal maxims are 
translated, and there are glossaries of Latin, French and Early 
English words relating to the law There is also a list of 
abbreviations u-sed in citing law reports A very useful feature is 
a digest of some four hundred leading cases 
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EQUITY. 

The Articled Clerk’s Cram Book. See page i8. 

POTTER’S Introduction to the History of Equity 
and Its Courts. By Harold Poi itr, LL I), Ph D. 
105 pages. Price 8s. 6d. net. 1931 

SNELL’S Principles of Equity. Intended for tJie use 
of Students and Practitioners. T'wenty-first Edition. 
By H. G. RiviNoroN, M.A. Oxon., and A. C. 
Fountaine. With tlie Chapter on Mamed Women 
brought up to date 595 pages. Price £l ios. net. 

i934-f> 

(- Adapted for Indian .Students. By S C. Bagchi) 

Price £i IS. net 1930 

“ In a most modest preface the e<litors disclaim any intention lo 
interfere with Snell as generations of students have known it 
Actually what they have succeeded m doing is to make the book, 
at least three times as valuable as it ever wa.? before Illustrations 
from cases have been deftly introduced, and the whole rendered 
simple and intelligible until it is hardly recognisable ” 

—Tki Students' Companion 

RIVINOTON’S Epitome of Snell’s Principles of 
Equity. By H. G Riving ton, M.A , and C W. 
Riving roN, B.A. 267 pages 9s. net. 1935 

“ It is an admirable summary of the principles, u inch are clearly 
set out with lefereruc to statutes and cases '1 he print is so 
arranged that the main points catch the e\e” 

—CambitJge I aw Journal 

GARSIA’5 Equity in a Nutshell. By M. Garsia, 
Barrister-at-I.avv. Second Edition. 96 pages. 
Price 4.S. net. 1933 

“The matter is caiefully drawn up and very clearly and 
systematicallv set out”— l.aw limes 

RIVINQTON’S Questions and Answers on Equity. 

By C. W. liiviNtiTON, B A , Banister-at-La\v. 108 
pages. Price 3s net. 1937 

STORY’S Commentaries on EquiW Jurisprudence. 

Third English Edition. By A. E. Randall, 641 
pages. Price £i 17s. 6d. net. 1920 
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Equity— co» tinned. 

WILSHERE’S Principles of Equity. Second Edition. 
By L. B. Tillard, Barnster-at-Law. 590 pages. 

Price I2S. 6d. net. ^929 

“ Mr. Wilshere has succeeded in giving us a veiy clear exposition 
of these principles The book is far better balanced than the 
majority of text books, and the law is stated in its modern garb 
and IS not, as in so many elementary works, almost lost to sight 
beneath a mass of historical explanatory matter ”— Sittings Review. 

WHITE & TUDOR’S Leading Cases in Equity. A 

Selection of Leading Cases in Equity ; with Notes. 
Nintli Edition. By E. P Hewii'I, K.C. 2 vols. 
Price los. net. 1928 

EVIDENCE. 

All You Want for the Bar Final. See page 18. 

COCKLE’S Leading Cases and Statutes on the Law 
of Evidence, with Notes, explanatory and connective, 
presenting a systematic view of the whole subject. 
By Ernest Cockle, Barrister-at-Law. Fifth 

Edition. By C. M. Cahn. Cases, 415 pages. 
Statutes, 115 pages. Price i8s. 6d, net. 1932 
This book and Phipson’s Manual are together sufficient for 
all ordinary examination purposes, and will save students the 
necessity of reading larger works on this subject 
By an ingenious use of black type the author brings out the 
essential words of the judgments and Statutes, and enables the 
student to see at a glance the effect of each section. 

“Of all the collections of leading cases compiled for the use of 
students with which we are acquainted, this book of Mr. Cockle’s 
is, in our opinion, far and away the best. The student who picks 
up the principles of the Knglish law of evidence from these 
readable and logical pages has an enormous advantage over a 
generation of predecessors who toiled through the compressed 
sentences of Stephen’s little digest m a painful effort to grasp its 
meaning Mr Cockle teaches his subject in the only way in 
which a branch of law so highly abstract can ever be grasped ; he 
arranges the principal rules of evidence in logical order, but he 
puts forward each in the shape of a leading case which illustrates 
it Just enough of the headnote, the facts, and the judgments are 
selected and set out to explain the point fully without boring the 
reader; and the notes appended to the cases contain ail the 
additional information that anyone can require la 
ordinary practice .”— Solicitors’ Journal 
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PHIPSON’S Manual of the Law of Evidence, Fifth 
Edition. By Roland Bukrows, K C , LL.D. 317 
pages Price 12s 6d. net. 

“ Ww incrcasinf' popularity of this book is well deserved One 
rniglit almost say tliatit has superseded all otliei elementary text¬ 
books, so geni'ial has its use become amongst students An 

PM client hook, at a re-asonable price , and its pru e is not an mdi- 
cation of its \aliic .nid usefulness ’ — Camlrndt^e Law Jouynal 
“ 1 he way of the student, unlike that of the transgressor, is no 
longer hard The volume under review is designed by the author 
for the use of students To say that it is the best text-book for 
students upon the subject is really to understate its usefulness , as 
far as we know there is in existence no other treatise upon evidence 
which gives a scientific and accurate presentment of the subject 
m a form and compass suitable to students ’’ 

—Australian Law Times 


BEST’S Principles of Evidence. With Elementary 
Rules for conducting the Examination and Cross- 
Examination of Witnesses. Twelfth Edition. By 
S. L, Phipson, Barrister-at-Law. 673 pages. Price 
£1 I2S. 6d. net 1923 

“ The most valuable work on the law cl evidence which exists 
m any country ."—Law Times 


QARSIA’S Evidence in a Nutshell. By Marston 
Garsia, Barrister-at-Law. Second Edition. 47 
pages. Price 3s. net. 1935 

FARRIN’S Questions and Answers on Evidence. 

By R. W. Farrin. 67 pages. Price 3s. 6d. net. 1931 

WROTTESLEY on the Examination of Witnesses 
in Court. Including Examination in Chief, Cross- 
Examination, and Re-Examination With chapters 
on Preliminary Steps and some Elementary Rules 
of Evidence. Second Edition. By F. J. Wrottesley, 
of the Inner Temple, Barrister-at-Law. 173 pages. 
Price 6s. net. 1929 

This IS a practical book for the law student U is interesting, and 
IS packed full of valuable hints and information 
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EXAMINATION GUIDES AND 
QUESTIONS. 

The Concise Law Dictionary {ante, p. 14) is an 
indispensable book of reference. 

QARSIA’S Digest of Questions set at Bar Examina¬ 
tions during the past six years. 121 pages. 
Price 6s. net. 1932 

The questions are grouped logtrally under subjects, and references 
are given to text books where the answers will be found 


BROOKS’S All You Want for the Bar Final. A 

Condensed Cram Book, dealing with Torts, Con¬ 
tracts, Equity, Civil Procedure, Evidence, Pleading. 
By Graham Brooks Second edition. 137 pages. 
Price 5s. 6d. net. 1929 

The author claims that a full knowledge of the contents of this 
book IS by itself sufTicient for the purpose of answering all 
questions normally asked 

The Articled Clerk ’5 Cram Book. By W. S. Chaney, 
Solicitor, (John Mackrell Prizeman). 794 pages. 

With a Supplement to September, 1936 Price 

17s. 6d. net. 1932-6 

A collection of Notes on the various subjects which come 
within the purview of the Solicitor’s Final and Honours 
Examinations While it is thought that a knowledge of its 
contents would in some cases probably suffice to enable a 
Student to answer sufficient questions to secure a pass, it is only 
intended as Notes on the general principles of the various subjects 
covered, and spaces have been left to enable the Student to 
add to these Notes as occasion offers 

Throughout the book epitomes of the leading cases are 
given 

The following subjects are dealt w'lth' — 

Property and Companies. 

Conveyancing. Practice. 

Contract. Criminai Law and 

Tort. Procedure. 

Equity. Private International 

Bankruptcy. Law. 


1 18 1 



STEELE*5 Articled Clerk’s Guide to the Final and 
Honours Examinations. Containing a Complete 
Course of Study, witli Books to Read, Test 
Questions, Regulations, &c. Third Edition. By 
E. A, Steele and J. M. McLusky, Solicitors, 
Principals of the Halifax Law Classes. 96 pages’ 
Price 5s. net. 1932 

The Study of Bnglish Baw—The Examinations— 
Keeping Fit Practical Work Debating Lectures— 
Coaching Planning the Campaigned) The Pre¬ 
liminary Stages, (2) The Last Phase. 

Even if you are being coached, you will find many useful hints 
and much sound advice in it 

RUSHTON’S Guide to the i^egal Examinations for 
Unarticled Clerks of the l.ondon Chamber of 
Commerce and the Ro>al Society of Arts By 
J. N RusuroN, Solicitor 94 pages Price 3s 6d 
net ^936 

A useful guide, with hints .is to study, and specimen e\cimina- 
tioii (luestions. 

A Guide to the Legal Profession and London LL.B. 

Containing the latest Regulations for the Bar and 
articled clerks With a detailed description of all 
current Students’ Law Books, and suggested courses 
of reading. 112 pages. Price 3s. 6d. net. 1933 

EXECUTORS. 

(.And see Wills) 

WALKER’S Compendium of the Law relating to 
Executors and Administrators. Sixth Edition, 

embodying the effect of the Acts of 1925. By S. E. 
Williams, of Lincoln’s Inn, Barnster-at-Law. 386 
pages. Price ;^i 5s. net. 1926 

“ We highly approve of Mr. Walker’s arrangement . . We 
can commend it as bearing on its face evidence of skilful and 
careful labour .”—Law Ttmes. 

GARSIA’S Administration of Assets in a Nutshell. 

39 pages. 3s. 6d. net. 1927 

Excellent for final revision 
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HINDU LAW. 

DURAl’S Hindu Law in a Nutshell. By J. Chinna 
Durai, Barnster-at-Law, Advocate, Madras. 124 
pages. Price 5s. net. *933 

INCOME TAX. 

NEWPORT & STAPLES on Income Tax Law and 
Practice. By C. A. Newport, F.C.R.A., Corporate 
Accountant, and R. Staples, F.S.S. Ninth Edition, 
319 pages. Price los. 6d, net. 1936 

Written specially for examination students. It is illustrated 
throughout by examples, and has an appendix of questions 
and answers. 

“This book in a way breaks new ground . I'he volume 
before us purposely assumes no prior knowledge, endeavours to 
make the position clear by simple practical illustrations, and 
in the words of its author, ‘so far as possible, anything 
approaching the jargon almost inseparable from the subject has 
been either avoided or accompanied by intelligible explana¬ 
tions — Law Notes. 

INSURANCE LAW. 

PORTER’S Laws of Insurance: Fire, Life, Accident, 
and Guarantee. Embodying Cases in the English, 
Scotch, Irish, American, Australian, New Zealand, 
and Canadian Courts. Eighth Edition. 501 
pages. Price 12s.6d.net. 1933 

PICARD’5 Elements of the Laws of Insurance, 

Relating to all risks other than Marine. By 
M. P. Picard, Barnster-at-Law. 162 pages. Price 
7s. 6d. net. 1935 

A Concise outline, intended for the use of Students 
There is an appendix containing fSq leading cases, with a 
concise statement of the principles for which each one is an 
authority, 'this feature will be found invaluable for revision. 

“ The author has well satisfied the demand for a small book for 
students The beginner has here a well-arranged text-book 

which adequately explains the essential principles of insurance 
Over two hundred cases are cited , the statements of facts are 
models of compression, and there are copious quotations from 
judgments . The whole work is admirably done, and should 
prove a boon to students faced with insurance as a special subject ” 
—Cambridge Law Journal 
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INTERNATIONAL LAW. 

(See also Conflict of Laws ) 

HOLLAND'S Lectures on International Law. By 

Sir 'F. Erskine Holland, D C.L K C Edited by 
T. A. Walker, LL.D and W. L. Walker LL.B. 
Carnegie Fellow in International l^aw 547 pages. 
£1 los net. 1933 

A very readable work, designed especially for students, by the 
greatest authority of Ins time 

COBBETT’S Cases and Opinions on International 
Law. Vol. E “Peace.” Fifth Edition. By F. 
Temple Grey, Barnster-at-Law. 365 pages. Price 
i6s. net. 1931 

Vol. II. “ War and Neutrality.” Fifth Edition By 
W. L. Walker, Barnster-at-Law, Carnegie 

Fellow in International Law. 579 pages. Price 
£i 5s. net. 1937 

•' The book is well arranged, the materials well selected, and the 
comments to the point. Much will be found in small space in 
this book.” — Law Journal 

JACKSON'S Manual of International Law with 
Epitomes of Leading- Cases and Conventions. 

A Guide to the Modern Practice of States. By 
S. Jackson, LL.B. 163 pages. Price 5s. net. 

1933 

“Very clearly and lucidly written and presents a good out¬ 
line of the subject ”—Laiv Notes 


INTERPRETATION. 

(See also Statutes ) 

BROOM’S Principles of Legal Interpretation. Re¬ 
printed from Broom’s Legal Maxims. 114 pages. 
7s. 6d. net. i937 

JURISPRUDENCE. 

5ALMOND’S Jurisprudence; or, Theory of the Law. 

By John W. Salmond, Barnster-at-Law. Ninth 
Edition. By J E Parker, Barrister-at Law. 559 
pages. Price £1 3s. net. ^937 


“ Almost universally read among students of jurisprudence ’’ 

— Law Coach, 
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Jurisprudence- continued. 

HIBBERT’5 Jurisprudence. By W. N. Hibbert, LL.D., 
Barnster-at-Law. 319pages. Pr1ce12s.6d.net. 1932 
A critical examination of the varying views of writers on 
this subject and a statement of the Author’s own views which 
are the result of thirty-three years’ teaching. Where necessary 
the historical aspect has been dealt with It is a book of the 
greatest assistance to examination students 

" It goes almost without saying that Dr Hibbert’s exposition is 
lucid ; in fact it is dilhcult to think of any recent work on the 
same subject which ‘puts over' an author’s ideas with such 
clarity and which must have succeeded in leaving a student 
with so little doubt of what the teacher was trying to say ” 

—Journal of the Society of Comparative Legislation 
“ A very interesting explanation of the theories, distinctions, 
and principles which make up the science of Jurisprudence ” 

— Law Journa 

BARTLETT’S Questions and Answers on Jurispru¬ 


dence. By L. Bartlett, LL.B. 112 pages. Price 
4s. net. 1934 

LANDLORD AND TENANT. 

WILSHERE’S Student's Law of Landlord and 
Tenant. By A. M. Wilshere, Barnster-at-Law. 
Price 4s. net. 1935 

LEADING GASES. 

(See also under Subjects) 

FAY’S Students’ Case Book. Leading Cases in a 
Nutshell. By E. S. Fay, Barnster-at-Law. 160 
pages. Price 4s. 6d. net 1933 

2S0 Cases on 

Constitutional Law—Criminal Law—Tort and Con¬ 
tract—Evidence—Real Property—Equity. 


“The nuts are full of meat and for the price of a hundred 
‘ gaspers ’ the purchaser certainly gets more tliaii one sub¬ 
stantial meal, after which he will feel so fit mentally that, full 
of bravado, he will ask, ‘Where are those Examiners’”’ 

— Law Notes 

LEGAL HISTORY. 

(See also Constitutional Law; Dictionary; Equity ) 

POTTER’S Short Outline of English Legal History. 

By Harold Potter, LL.B., Ph.D. Third edition. 
285 pages. Price los. 6d. net. 1933 

Intended more especially for the liar Examinations , particular 
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auction IS given to the history ol judicial institutions, sources 
of hnghsh Law and the history of Contract and Tort 
“Very thoughtful and well-balanced lie Times 

POTTER’S Historical Introduction to English Law 
and its Institutions. By Harold Potter, LL.B. 
575 pages. Price £\ net. ’ 1932 

“ llr Potter has written Ins present liook with a view to the 
student s requirements for the liar and University ICxaminations. 
but we are lertain it will hav» a wider apju-al It marks a 
noteworthy addition to the existing works on Legal History, 
and should enhance the authoi's growing reputation as one of 
the leading authorities on historical legal research " Late Votes 
“An excellent manual cleailc expressing the basic ptinciples 
of I'.nglisii l.aw and then development’’ 

-Aitniml Hullet.n of //istonc.il 

LEGAL MAXIMS. 

(See also Dictionary) 

BROOM’S Selection of Legal Maxims, Classified and 
Illustrated. Ninth Edition. By W. J. Byrne, 
633 pages. Price £i 12s. 6d. net. 1924 

The main idea of this work is to present, under the head of 
“Maxims," certain leading principles of English law, and to 
illustrate some of the ways in which those principles have been 
applied or limited, by reference to reported cases The maxims 
are classified under the following divisions’— 

Rules founded on Public Fundamental Legrai Principles. 

Policy. Acquisition. Enjoyment, and 

Rules of Legislative Policy. Transfer of Property. 

Maxims relating to the Rules Relating to Marriage 
Crown. and Descent. 

The Judicial Office. The Interpretation of Deeds 

The Mode of Administering and Written instruments. 

Justice. The Law of Contracts. 

Rules of Logic, The Law of Evidence. 

“ It has been to us a pleasure to read the book, and we cannot 
help tiiinking that if works of this kind were more frequently 
studied by the Profession there would be fewer false points taken 
in argument in our Courts ”— Justice of the Peace 

Latin for Lawyers. Contains (i) A course in Latin, 
in 32 lessons, based on legal maxims; (2) 1000 Latin 
Maxims, with translations, explanatory notes, cross- 
references, and subject-index; (3) A Latin Vocabu¬ 
lary. 300 pages. Price 7s. 6d. net. 

This book is intended to enable the practitioner or student to 
acquire a working knowledge of Latin in the shortest possible 
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Legal Maxims 

time, and at the same time to become acquainted with the legal 
maxims which embody the fundamental rules of the common law. 

COTTERELL’S Latin Maxims and Phrases, Literally 
translated, with explanatory notes. Intended for 
the use of students for all legal examinations. By 
J. N. CoTTERELL, Solicitor. Third Edition. 82 
pages. Price 5s. net. 

LIBEL AND SLANDER. 

BUTTON’S Law of Libel and Slander. By Wii i i^id 
A Buti'on, Bairistei-at-Law 230 pages Pi ire 
I2S 6d. net. 1935 

In a Foreword, Lord Justice Greer says — 

“Tlie author has m my opinion succeeded in doing ndmuubly 
what he set out to do, and 1 liave no hesitation m rerom- 
n^end^ng his little book ” 

“There was a real need for a book of modest dimensions on 
this important subject, which vcould be suitable for tlie use of 
students Mr button lias produced such a book, and lias set out 
lucidly rind accurately the leading principles, and illustrated them 
with a wealth of verbatim extracts from the I.aw Krports ” 
—Cambraij^c Lnw Jntnual 

LOCAL GOVERNMENT. 

WRIGHT & HOBHOUSE’5 Outline of Local 
Government and Local Finance in England and 
Wales (excluding London) Eighth Edition With 
Introduction and Tables of Local Taxation. 267 
pages. Price 12s. 6d. net. J 937 

“Lucid, concise, and accurate to a degree which has never been 
surpassed ”— Jusitce of the Peace 

MASTER AND SERVANT. 

GARSIA'S Law relating to Master and Servant 
in a Nutshell. Second Edition. 50 pages. Price 
3s. 6d. net. 1933 

“ It covers the whole range of the law of Master and Servant, 
which IS classified, digested and presented in a form well cal¬ 
culated for assimilation " Justice of the Peace 

SMITH’5 Law of Master and Servant. Eighth 
Edition. By C. M. Knowles, Barrister-at-Law. 
366 pages. Price 25s net. 1931 
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MERCANTILE LAW. 


CHARLESWORTH’S Principles of Mercantile Law. 

By J. Charlesworth, Barnster-at-Law. 355 pages. 
Third Edition. Price 8s. 6d. net. ' 1934 

“ The law is very clearly stated, and selected cases are set out 
in a summarised form for the purpose of illustrating the various 
propositions which are formulated Taking it ill round, this is 
one of the best books of its type " 

-—.4*iniirtl Suyuev of I-nglish Laiv, 1929 


SMITH’S Mercantile Law. A Compendium of Mer¬ 
cantile Law, by the late John William Smith. 
Thirteenth Edition. By H. C. Gltteridge, 
Barnster-at-Law. 800 pages. Price £2 2s. net. 


CONTENTS- 

Partners. Carriers. 

Companies. AffrelKhtment. 

Principal and Agent. Bottomry. 

Qoodwill. Insurance. 

Negotiable Instru- Guarantees. 

ments. Stoppage In Transitu. 


1931 

Lien. 

Bankruptcy, 

Bills of Exchange, 
Sale of Goods. 
Debtor and Creditor, 


“ We have no hesitation in recommending the work before us to 
the profession and the public as a reliable guide to the subjects 
included in it, and as constituting one of the most scientific 
treatises extant on mercantile law ”— Sohettors’ Journal 


MORTGAGES. 

STRAHAN’S Principles of the General Law of 
Mortgages, adapted to the Acts of 1925. By 

J. Andrew Strahan, Barrister-at-Law, Reader of 
Equity, Inns of Court. Third Edition. 247 pages. 
Price I2S 6d. net 1925 

PARTNERSHIP. 

STRAHAN & OLDHAM’S Law of Partnership. By 

J. A. Strahan, Reader of Equity, Inns of Court, 
and N. H. Oldham, Barristers-at-Law. Fifth 

Edition. 264 pages. Price los. net. 1927 

‘‘It might almost be described as a collection of judicial 
statements as to the law of partnership arranged with skill, so as 
to show their exact bearing on the language used m the Partner¬ 
ship Act of 1890 , and we venture to prophesy that the book will 
attain a considerable amount of fame ’’—Student s Contpanton 

BALFOUR’5 Partnership Law in a Nutshell. By 

J. A. Balfour, Barnster-at-Law. 64 pages. Price 
3s. 6d. net. 1934 
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PERSONAL PROPERTY. 

WILLIAMS' Principles of the Law of Personal Pro¬ 
perty, intended for the use of Students in Con¬ 
veyancing. Eighteenth Edition. Adapted to the 
Acts of 1925. By T. Cyprian Williams, of 
Lincoln’s Inn, Barnster-at-Law. 739 pages. Price 
£\ los. net. 1926 

QOODEVE’S Modern Law of Personal Property, 
Eighth Edition. By Harold PoirMc, I.L B., 
Solicitor and A K Kiraliy, LL B. 702 pages. 

. Price £i 2s. 6d net 1937 

“ An able new eihtion ollertuig some rearrniig< nicnt inn text¬ 
book of established reputation, amplifying it and linnging it 
thoroughly up to date ’—Law Ttme-^ 

PLEADING. 

{See Procedure ) 

PRIVATE INTERNATIONAL LAW. 

(See Conflict of Laws) 

PROCEDURE. 

All You Want for the Bar Final. See page 18. 

The Articled Clerk’s Cram Book. See page 18. 

ODQERS on the Common Law. See page 6. 

WILSHERE’S Outlines of Procedure in an Action. 

With an appendix of specimen forms and precedents 
of pleadings For the Use of Students. By A. M. 
WiLSHERE, Barrister -at-Law. Fourth Edition. 220 
pages. Price 15s. net. 1930 

"The author has made the book clear, interesting, and instruc¬ 
tive, and it should be acceptable to students.”— Sohcfton' Journal 

QARSIA’S Civil Procedure in a Nutshell. With 
numerous specimens and examples of Writs, 

Pleadings, Summonses and Orders in use in the 

King’s Bench Division. 'I'liird Edition. Wilh a 
chapter on the New Procedure. 90 pages. Price 
4s. net. 1934 

“Should greatly assist the student in a final revision of pro¬ 
cedure, and by reason of its clarity and conciseness should 
help him to arrange his knowledge acquired from one of the 
larger books Law Notes 
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FARRIN’S Questions and Answers on Civil Pro¬ 
cedure. By R. W. Farrin. Second Edition. 68 
pages. Price 3s. 6d. net. 

JACKIN’S Precedents of Pleadings in Tort ; drafted 
in Fac-Simile for the use of Students By R. W. 
Jackson, Barrister-at-Law. 87 pages Price 2s. 6d. 
net. 1^23 

“Shf>uUl prove very rjseful ”—/mv iVotes. 

REAL PROPERTY. 

The Articled Clerk’s Cram Book. See page 18 

WATSON’S Introduction to the Law of Real Pro¬ 
perty. By J. A Watson, LL.D., Barnster-at-La\v. 
234 pages. Price 15s. net. 1932 

“It IS written in an accurate and attractive style through¬ 
out Beginning with an intioductory historical sketch we are 
taken through the whole subject, point by point—each separate 
phase being explained in simple .and accurate form 'the student 
will acquire something very nuKh more than a theoretical basis 
for his knowledge, he steps at once into the practical appli¬ 
cation of the legal principles he is studying —Solicitov s Journal 

HARGREAVES’ Introduction to the Principles of Land 
Law. By A. D. Hargrkaves, LL.B. 224 pages. 
Price I2S 6d. net. 1936 

“ .Its ohjei t IS ‘ to piosent to the beginner the main principles 
of luiglish Land Law in such a wav that at a latei stage he may 
approach the sfudv of its details with an cvisting Knowledge of it 
.'IS a whole ’ '1 Ins object is admirably ac hieved , for the book is 

written in an .attractive style and the law is clearlv and precisely 
stated 1 he most sinking (lung about the book is the natural 
and happy way in wliiih the historical outlines and the modern 
rules are blended together to give a live impression of our law 
Journal of the Societv of Piihlic Tcachns of Law, 193J 

WILLIAMS & EASTWOOD’S Principles of the 
Law of Real Property. Twenty-fifth Edition. By 
R. .A. Eastwood, Barnster-at-Law, Professor of 
Law at the University of Manchester. 554 pages. 
Price £1 7s. 6d. net. 1933 

“ The modern law of real property is, as he remarks in his con¬ 
cluding summary, a system of great complexity, but under hii 
careful supervision ‘Williams on Real Property’ remains one of 
the most useful text-books for acquiring a knowledge of it ” 

—Solicxtors Journal 
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Real Property— continued. 

WILSHERE’S Analysis of Williams on Real Property. 

Fifth Edition. i6i pages. Price 7s. 6d. net. 1926 

QOODEVE & POTTER’S Modern Law of Real 
Property. Sixth Edition. By Harold Potter, LL.B., 
Reader in l.aw at Birmingham University. 665 
pages. Price £i 7s. 6d. net. 1929 

“The introductory chapters, including one on the characteristics 
of the new legislation, are very clearly and pithily written, and to 
whichever chapter the student turns he will find statements of the 
law which will engage his attention and often be retained by his 
memory owing to the freshness, force and significance which 
characterise this text book."--f.aw Times 

“ The book contains a very complete, reasoned and helpful 
exposition of the modern law of real property.”— I.aw Notes 

RABIN’S Leading Cases and Statutes in Real 
Property Law. 433 pages Price 21.S. net. 1931 

167 cases grouped under appiopnate headings Preceding each 
group sections of the Acts bearing on that particular subject are 
printed A useful companion to all the text books on real pro¬ 
perty 

QARSIA’S Law relating- to Real Property and Con¬ 
veyancing in a Nutshell. Fourth Edition. 131 

pages. Price 5s. 6d net. 1931 

“Judiciously used, from the nutshell may emerge the tree of 
knowledge '--/wslice of the Peace. 

PHILLIPS’S Questions and Answers on Real 

Property and Conveyancing, 180 pages. Price 

5s. net. 1932 


RECEIVERS. 

KERR on the Law and Practice as to Receivers 
appointed by the High Court of Justice or Out of 
Court. Tenth Edition. 420 pages. Price i 8 s. 
net. 1935 

“ What strikes one most on reading the book is the excellent 
combination of clearness of expression and conciseness ” 

—Law Journal. 
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ROMAN LAW. 

8^“ A Glossary of Latin words occurring in Roman 
Law books is printed in The Concise Law 
Dictionary. (See p 14, ante.) 

CAMPBELL’S Compendium of Roman Law. Founded 
on the Institutes of Justinian ; together with 
Examination Questions Set in the University and 
Bar Examinations (with Solutions), and Definitions 
of Leading Terms in the Words of the Principal 
Authorities. Second Edition. By Gordon Campbell, 
of the Inner Temple, M.A., LL.D. 300 pages. Price 
I2s. net. 

HARRIS'S Institutes of Qaius and Justinian. With 
copious References arranged in Parallel Columns, 
also Chronological and Analytical Tables, Lists of 
Laws, &c., &c. Primarily designed for the use of 
Students preparing for Examination at Oxford, 
Cambridge, and the Inns of Court. By F. Harris, 
B.C.L., M.A., Barrister-at-Law. Third Edition. 
223 pages. Price 6s. net, 

JACKSON'S Justinian’s Digest, Book 20, with an 
English 'I'ranslation and an Essay on the Law of 
Mortgage in the Roman Law. By T. C. Jackson, 
B.A., LL.B., Barrister-at-Law. 98 pages. Price 
7s, 6d. net. 

SALKOWSKI’S Institutes and History of Roman 
Private Law. With Catena of Texts. By Dr. 
Car Salkowski, Professor of Laws, Konigsberg. 
Translated and Edited by E. E. Whitfield, M.A. 
Oxon. 1076 pages. Price £1 12s. net. 

HUNTER’S Introduction to the Study of Roman 
Law and the Institutes of Justinian. New 

Edition. By F. H. Lawson, Barrister-at-Law. 
222 pages. Price los. net. ig34 

“Hunter's Introduction has become a student’s classic.” 

— Law Notes 

"A beginner’s book distinguished by its ease, clarity and 
learning ” 
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Roman Law—continued 

QARSIA’S Roman Law in a Nutshell. With a 
selection of questions set at Bar Examinations. By 
M. Garsia, Rarnster-at-Law. Second Edition. 96 
pages. Price 4s. net. 

With this cram book and the small Hunter or Kelke the examina¬ 
tions can be passed 

FARRIN’S Questions and Answers on Roman Law. 

118 pages Price 55. net. 1932 

SALE OF GOODS. 

WILLIS’S Law of Contract of Sale. Contained in a 
Course of Six Lectures delivered by William Willis, 
one of Ills Majesty’s Counsel, at the request of the 
Council of Legal Education. 'Hurd Edition, with 
the text of the Sale of Goods Act. By W. N. 
Hibbkrt, LL.D 176 pages. Price 10s. net, 1929 

“Those who are f.imiliar with the same author's lectures on 
Negotiable Securities will find here the same clear grasp of 
principles and the same luminous explanation of the law ” 

— Irtsh Law Times 

“A careful study of these lectures will greatly facilitate the 
study of the Act "— Law Notes 

BALFOUR’S Law of the Sale of Goods in a Nutshell. 

By J A Balfour, Barrister-at-La\v. 40 pages. 
Price 2s. 6d. net. 1934 

Including some leading cases on Sale of floods 

STATUTES. 

(And see Interpietation ) 

MAXWELL on the Interpretation of Statutes. By 

Sir Peter Benson Maxwell, late Chief Justice of 
the Straits Settlements. Seventh Edition. By 
G. F. L, Bridgman, Barrister-at-Law. 362 pages. 
Price £1 I2S, net. 1929 

“This IS an admirable book, excellent m its method and 
arrangement, and clear and thorough m its treatment of the 
different questions involved ”— Law Magazine 

" The whole book is very readable as well <is instructive." 

— Solicitors' Journal, 
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CRAIES on Statute Law. With Appendices con¬ 
taining the Popular and Short Titles of certain 
Statutes, and the Interpretation Act, i88g. Fourth 
Edition. By Wai/ii..kS Scott, K.C., of the Alberta 
Bar 536 pages. Price £1 17s 6d. net 1936 

“Both the profession and students will hnd this work of great 
assistance as a guide in that difficult branch of our law, namely 
the construction of Statutes ”—Law Itmts 


TORTS. 

All You Want for the Bar Final. See page 18. 

The Articled Clerk’s Cram Book. See page 18 

ODGERS on the Common Law. See page 6. 

WILSHERE’S Outline of the Law of Contracts and 
Torts. By A M. Wilsherk, Barrister-at-Law 
I'ourth Edition. 138 pages Puce 7s 6d net. 1936 

“Of great use to stiiduits for h usioii purposes” Lato .Votes 

FRASER’S Compendium of the Law of Torts 

Specially adapted for the use of Students. By 
Sir Hugh Fraser, one of His Majesty's Judges. 
Eleventh Edition, By Roland Burrows. 271 
pages. Price 12s. 6d. net. 1924 

“ It IS a model book for students—clear, succinct, and trustworthy 
and showing a practical knowledge of their needs "— Law foumal 

SALMOND’S Law of Torts. A Treatise on the English 
Law of Liability for Civil Injuries. Ninth 

Edition. By W. T, S. Stallybrass, Barrister-at- 
Law. 669 pages. Price £1 ios.net. 1936 

“ It would be difficult to find any book on the subject of Torts 
in which the principles arc more clearly and accurately expressed 
or the case law more usefully referred to ”— Soltcitors' Journal 

CONYERS’ Torts in a Nutshell. With Epitomes of 
Leading Cases. By A. J. Conyers Second Edition. 
113 pages. Pnce4s.net. 1936 
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Torts— 

RADLEY’S Questions and Answers on Torts. B\ 

C. S. Pauley. io8 pages. Price 5s. net 1936 

“The Questions and Answers series are not intended to take llic 
place of the standard text-books, in fact, references to them are 
given after each answer But as an aid to revision, and as a means 
of training the Student’s mind along the kind of line it will have 
to follow in examinations, particularlv for the Bar, they are 
invaluable when as competently prepared as this book has been 
We recommend it without reservation to all Bar students it need 
not be despised even by the ambitious and thorough worker to 
whom cram books are normally anathema ” Lato .Votes 

TRUSTEES. 

The Trustee’s Handbook. Containing his Powers, 
Duties and Liabilities, the Investment of Trust 
Funds, and the Powers of a Tenant for Life. 
Reprinted from Snell’s Equity, Williams’ Real 
Property, etc. Third Edition. 113 pages. Price 
3s. 6d. net. 1936 

WILLS AND SUCCESSION. 

PARRY on Succession, Testate and Intestate. By 

D, Hugihls Parry, Barnster-at-Law, Professor of 
English Law in the University of London. 

[In the press . 

Including Administration of Assets and Deatli Duties A 
textbook for the LL B and Solicitors’ Final examinations 

GENERAL. 

THE ANNUAL SURVEY OF ENGLISH LAW. By 

The 'reachers of Law at the London School of 
Economics. 1928; 1929; [1930 and 1931. Out of 
Print] ; 1932 ; 1933 ; 1934 ; i935- los. 6cl. net, each. 

A review of the legislation, case law, and legal literature of 
each year 

How useful It IS the following extract from the Law (Juarterly 
Review shows “Last year we advised a student reading for the 
Final Honours School of Jurisprudence at Oxford to study the 
Annual Survey He did so, and having duly received a First, 
he reported that lie had found this book of the greatest possible 
benefit, both because it gave him a general picture of the law 
which he could not obtain in any other way, and also because 
it contained admirable statements and discussions of recent cases 
which had not as yet found their way into the text books ” 


Printed in Great Britain by The Eastern Press, Ltd.. London and Reading. 
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